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IV 


THE    QUEEN^S    BENCH, 

lir 

TRINITY  VACATION, 

VI.  &  VII.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Vacation 
were, 

Lord  Demman  C.  J«        Williams  J. 
Patteson  J.  Coleridge  J,  (a) 


The  Queen  against  The  Justices  of  the  West  ^^^^^ 
Riding  of  Yorkshire. 

(Sheffield  against  Crich.) 

MANDAMUS.    The  writ  recited  that,  by  order  of  On  notice  of  an 
order  removing 

two  justices  of  the  West  Riding,  14th  September  paupers  fiom 
1841,  Mary  Yonnge  and  her  children   had  been  re-  oferseenof  a 

gere  nodce  of 
appeal,  which 
they  aAerwards  countermanded,  retenring  the  right  to  appeal  when  the  paupers  should  be 
sctuallj  remoTed.  At  the  following  sessions  the  overseers  of  S,,  according  to  the  alleged 
prsctice  of  the  sessions,  entered  an  appeal  against  the  order,  as  by  the  overseers  of  C,  but 
without  their  knowledge  or  consent ;  and  thereupon  the  order  was  confirmed  with  costs. 
More  than  sii  months  after  the  confirmation,  the  pauper  was  removed  to  C. ;  whereupon 
the  overseers  of  C,  applied  at  the  next  sessions  to  erase  the  entry  of  the  previous  appeal 
and  order,  and  to  enter  their  appeal  against  the  order  of  removal.     The  sessions  refused. 

Held  that,  although  the  sessions  ought  to  have  entered  and  heard  the  second  appeal, 
tliey  could  not  erase  the  previous  entry  without  the  authority  of  this  Court;     And  that,  the 

(a)  The  Court  sat  in  Banc  on  the  ]6th,  17th,  2Sd,  24th,  26ih,  27th  and 
S9th  of  Juru. 

VOL.  V.  N.  S.  B 
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Volume  K      moved  from  the  township  of  Sheffield  to  that  of  Crich 
L_  in  the  county  of  Derby:  that,  on  the  18th  of  the  same 


The  QuuN     month,  a  counterpart  of  the  order,  notice  of  charge- 
The  Justices    ability  and  copy  of  examinations  had  been  sent  to  the 

of  the 

Wert  Riding,  overseers  of  Crich :  that  afterwards,  and  before  the 
entry  of  the  ^^^  quarter  sessions  for  the  West  Riding,  the  over- 
OTderACTeonT^  seers  of  Crich  gave  notice  of  appeal  and  the  grounds 
being  irreguUr  thereof,  and  subsequently,  and  before  the  holding  of 
jurisdiction,       the  said  sessions,  duly  countermanded  the  same,  the 

and  likely  to  ^ 

prejudice  c.  on  grounds  being  insufficiently  stated^  reserving  to  them- 
a  mandamus  '  selves  the  right  of  appealing  against  the  order  after  the 
ifliued^on  the  paupers  should  have  been  actually  removed.  That,  at 
g;^'^^^^"^  the  next  quarter  sessions  for  the  West  Riding,  held  on 
£»^Si*^*'  25th  October  1841,  notwithstanding  this  countermand 
cords.  and  without  the  knowledge  or  consent  of  the  overseers 

The  Court,  ° 

in  iu  discretion,  of  Crich^  an  appeal  was  entered  by  the  overseers  of 

refused  to  order    ^-   ^  _  _  .  ,  .  •,        ,  i    i      .       •  i 

the  respondenu  Sheffield  agamst  the  said  order ;  and  the  justices  at  such 
of  the  manda-  sessions  confirmed  the  order  without  hearing  the  merits, 
^rem^ry  *  ^^^  without  the  privity,  knowledge  or  consent  of  the 
^"^ment  Overseers  of  Crich.  That  at  the  time  of  holding  the 
on  the  return,     g^jj  sessions  the  paupers  had  not  been  removed  under 

though  It  ap-  ^      ^ 

pearedthat        the  order;  nor  were  they  actually  removed  until  after 

the  return  had  "^  "^ 

been  supported  the  Easier  sessions  lS4s2.     That  no  notice  had  been 

on  their  behalf  «  i  i* 

and  not  that  of  given  to  the  overseers  of  Crich  of  the  said  order  of 
inannuchas'the  Sessions  until  long  after  the  said  Easter  quarter  sessions ; 
by^eerrord?  and  that,  on  10th  May  1842,  the  paupers  were  actually 
?**^"!?f?J^  removed  to  Crich.  and  notice  of  the  order  of  quarter 

in  conformity  ' 

irith  a  practice   sessions  Confirming  the  order  of  removal  was  then  first 

which  had  long  ^ 

prevailed  at       given  to  the  overseers  of  Crich.     That  at  the  Mid- 

the  sessions. 

Sembk,^bai  summer  quarter  sessions,  Jim^  28th,  1842,  application 
under  Stat.  was  made  to  the  sessions  by  the  overseers  of  Crich  to 
had  power  to  '   ^&$e  from  the  records  of  the  sessions  the  previous  entry 

order  the  re- 
spondents to  pay  the  costs,  including  those  of  both  writs,  though  it  was  not  expressed  on 
the  return,  according  to  sect.  4,  that  such  return  was  made  on  behalf  of  the  req^Hmdents* 


VI.  VICTORIA.  S 

of  the  appeal  and  confirmation,  and  to  enter  and  respite  Qneen^sBefu^ 


1843. 


an  appeal  of  the  overseers  of  CricA  against  the  order  of 

removal ;  but  that  the  sessions  had  refused  to  do  either.     The  Qusnr 

Y. 

and  had  not  erased  the  entry,  nor  entered  the  appeaL        Tbe  JuEtfcei 

of  the 

The  writ  then  commanded  the  justices  to  erase  from  Weit  BidKng. 
the  records  of  the  sessions  the  entry  of  an  appeal  of 
the  overseers  of  Crick  on  25th  Octcber  1841,  and  the 
order  made  thereupon  whereby  the  order  of  removd  was 
confirmed,  and  to  enter,  as  of  Midsummer  sessions  1842, 
an  appeal  against  the  said  order  of  removal,  to  enter  con- 
tinuance^ thereupon,  and  to  hear  it  at  the  next  sessions; 
or  that  they  should  shew  cause  to  the  contrary. 

The  return  (which  was  by  the  justices,  and  did  not 
purport  to  be  on  behalf  of  the  overseers  of  Sheffield) 
stated  that  the  overseers  of  Cridi^  on  18th  Octcber 
1841,  gave  a  written  notice  to  the  overseers  of  Sheffield 
that,  in  the  event  of  the  removal  of  the  paupers,  they 
intended  to  enter  an  appeal  against  the  removal  and 
order  of  justices  at  the  sessions  next  after  the  re- 
moval. That  no  such  appeal  was  in  (bcX  entejed  at  the 
last  mentioned  sessions;  but  that  at  those  sessions, 
namely  on  25th  Octcber  1841,  according  to  the  practice 
of  the  court,  upon  the  application  of  the  overseers  of 
Sheffieldj  the  court  ordered  an  appeal  to  be  entered 
against  the  order  of  removal,  and  further  that  the  order  ^ 
should  be  ccmfirmed,  and  the  same  was  confirmed  ac- 
cordingly; and  they  did  further  order  the  costs  of 
attending  the  sessions  to  be  paid  by  the  overseers  of 
Crich.  The  return  then  stated  that  the  actual  removal 
took  place  May  10th,  1842,  and  that  at  the  then  next 
Midsummer  sessions,  holden  by  adjournment  in  and  for 
the  West  Biding^  oti  Juhf  4th,  1842,  being  the  proper 
sessions  for  entering  and  hearing  appeals  wherein  the 
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Folume  K 
1843. 

The  QuKiif 

rp 
The  Justices 

of  the 
West  Biding. 


churchwardens  &c«  of  Sheffield  were  respondents,  the 
officers  of  Crich  applied  to  the  sessions  to  enter  an 
appeal  against  the  'order  of  removal,  and  to  erase  from 
thf^ir  records  the  entry  of  the  proceedings  at  the  pre- 
vious October  sessions  at  Sheffield;  but  that  the  court  re- 
fused the  application ;  by  reason  whereof  the  order  of  \ 
confirmation  made  at  the  October  sessions  remained  un- 
repealed and  in  full  force.  And  the  justices  submitted 
that  they  had  no  power  to  erase  the  entry  of  appeal 
and  confirmation,  or  to  alter  their  records ;  and  that, 
inasmuch  as  the  order  of  removal  had  been  confirmed, 
they  had  not  entered  another  appeal  and  continuances 
as  commanded  by  the  writ.  The  case  was  now  argued 
on  a  concilium. 


Whitehurstf  for  the  Crown,  was  stopped  by  the  Court, 
who  called  upon 

Pashley^  contra.  If  the  proceeding  of  the  justices  at 
sessions  was  without  authority  or  jurisdiction,  it  is  a  mere 
nullity.  The  entry  on  the  records  of  the  court  under 
such  circumstances  cannot  affect  the  prosecutors;  and 
this  court  will  not  award  a  writ  that  can  serve  no 
useful  purpose.  If,  indeed,  the  mandamus  had  been 
only  to  enter  an  appeal,  there  would  have  been  some 
ground  for  it:  but  the  writ,  as  it  asks  too  much,  cannot 
now  be  moulded  by  the  court  as  might  have  been  done 
upon  the  rule  to  shew  cause  why  the  writ  should  not 
issue;  Bex  v.  The  Church  Trustees  of  St,  Pancras{a). 
The  main  question  therefore  is,  whether  this  Court 
can  compel  the  erasure  of  a  record  of  the  sessions. 
No  authority   warrants   such    an  Interference.      The 


(o)  3  A.  tj  E.  585. 
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Court  will  command  the  justices  to  hear  an  appeal,  Q^eeid  Bendu 
or  to  do  any  act  which  was  a  duty  clearly  incumbent  ^*^* 
upon  them  without  any  such  command,  but  not  to  do  The  Quuit 
ao  act  which  could  not  lawfully  have  been  done  at  ses«  The  Justices 
sions.  The  application  is  only  quia  timet,  lest  the  ap-  Weic  Rifting^ 
pellants  in  a  future  appeal  should  happen  not  to  be  able 
to  prove  the  circumstances  which  make  the  order  of 
sessions  inoperative;  whereas  the  mere  production  of 
the  order  without  proof  of  the  proceedings  on  which  it 
was  grounded  would  be  no  evidence.  The  sessions  had 
no  power  over  their  own  records  when  perfected ;  Lam" 
bard's  Eirenarcha^  B.  1.  c.  18.  p.  64.  (ed.  1619);  and 
this  Court  cannot  give  it  to  them*  [Lord  Denman  C.  J. 
According  to  your  argument  we  cannot  even  order  the 
justices  to  enter  continuances ;  for  this  is  an  alteration 
of  their  records.  Patteson  J.  The  Court  had  no  right 
to  enter  an  appeal  on  the  mere  application  of  the  re- 
spondents. It  is  an  impertinent  entry.]  The  officers 
of  Sheffield  had  a  right  to  enter  an  appeal  for  the 
purpose  of  getting  the  costs  occasioned  by  the  notice 
of  appeal,  pursuant  to  8  &  9  W.S.  c.  80.  s,  8.  No  man* 
damns  lies  to  compel  a  special  entry  at  sessions;  Rex 
V.  The  Justices  of  Devofi[a).  [Lord  Denman  C.  J. 
The  wonder  is  that  a  rule  nisi  was  granted  in  that 
case.]  This  Court  will  not  compel  an  erasure  even 
in  a  baptismal  register;  Ex  parte  Stanford  {b);  nor  direct 
the  sessions  to  alter  the  minutes  of  a  verdict  which 
has  not  been  regularly  recorded  ;  Rex  v.  Hewes  (c).  In 
Rex  V.  7%^  Justices  of  Middlesex  {d)  the  mandamus 
was  only  to  make  up  a  record  according  to  the  facts. 


(a)  1  CAU,  Rep,  34.  (6)  I  Q.  B.  886. 

(c)  3A.^E.  725.  (rf)  5  B.^  Ad.  IIIS. 
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.  VUtMt  r.  '  abd  not  to  alter  one.    Bex  v.  CarlUe  {a)  sfaews  the  re- 

1848 
*^       luctance  of  the  Court  to  meddle  with  records.     They 

The  Qonw     are  of  such  •*  incontroUable  credit  and  verity  **  as  to 

T. 

Tbt  JuMicei  admit  of  ^  no  plea,  averment,  or  proof  to  the  con- 
Wflifc  Biding  trary  '*  (b) :  and  it  is  a  great  misprision  to  rase  or  vitiate 
them ;  8  Insi.  71»  The  present  application  is  an  attempt 
to  make  this  a  court  of  appeal  without  a  special  case. 
But  the  Court  will  not  assume  sndi  general  powers  of 
correction,  or  look  out  of  the  order  itself  to  find  grounds 
for  annulling  it 

WhUehurstj  in  reply.  The  question  before  the  Court 
is,  whether  it  has  power  to  make  the  order,  not  whether 
it  is  necessary  to  do  so.  [Coleridge  J,  We  need  not 
grant  a  peremptory  writ,  if  any  writ  at  all  is  needless.] 
The  quarter  sessions  have  done  an  act  in  furtherance 
of  a  firaud  committed  by  the  Sheffield  overseers.  All 
that  the  overseers  of  Sheffield  could  do  was  to  apply 
for  costs,  not  enter  a  fictitious  appeal  by  Crich  in  order 
to  get  them.  In  yielding  to  the  application  the  justices 
overstepped  their  jurisdiction,  and  have  put  upon  re- 
cord an  unwarrantable  judgment,  which  at  a  fiiture  time 
will  embarrass  the  parish  of  Crich.  [Coleridge  J.  The 
practice  has  sometimes  been  to  file  the  order  of  justices 
when  there  is  no  appeal ;  and  this  has  been  called  con- 
firming it]  The  practice  alleged  here  goes  far  beyond 
that    (Whitehurst  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  This  is  a  peculiar  case.  It 
may  perhaps  be  the  first  time  we  have  been  called  upon 
to  erase  an  entry  on  the  records  of  the  sessions;  but  it 
is  not  new  in  principle.  The  mandamus  to  enter  con- 
tinuances is,  in  some  respects,  a  stronger  interference  of 

(a)  2B.tAd.  971.  (b)  Cb.  Xie.  S60a. 
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this  Court..    It  is  neoessaiy  for  the  purposes  of  justice  QueetCt  JBeneh. 


1843. 


that  we  should  interfere;   for  the  sessions  could  not  

prase  the  entry  without  the  authority  of  a  mandamus.     The  Quxkv 
At  first  it  appeared  to  us  that  the  entry  was.  innocuous.    The  JmtioeB 

of  the 

But  it  is  an  important  question  whether  the  justices  Wett  Rtdiiig. 
shall  be  empowered  to  give  e£fect  to  a  fraud  by  such 
a  practice  as  they  have  established.  It  may  hftve  been 
adopted,  with  a  view  to  costs,  under  stat.  8  8c  9  W.S. 
c.S(Ls.S»  without  material  prejudice^  because  the  parish 
receiving  the  pauper,  having  let  pass  their  opportunity 
of  appealing  against  the  order  of  removal,  could  not 
have  prosecuted  any  further  appeal.  But  now,  under 
staL  4  &  5  JV.4.C.  76.,  they  may,  afler  countermanding 
their  notice  of  appeal  against  the  order,  appeal  against 
the  removal;  and  in  such  a  case  the  proceeding  now 
com[dained  of  would  be  clearly  injurious.  We  think 
the  practice  wrong;  Und  we  must  correct  it.  The  entry 
may,  possibly,  altogether  defeat  justice;  for,  when  the 
question  of  the  validity  of  the  order  shall  hereafter  arise 
on  an  appeal,  the  justices  may  refuse  a  case.  When 
the  erasure  now  called  for  has  been  made,  they  will 
discuss  the  order  of  removal  on  its  merits.  The  re^ 
spondents,  instead  of  confining  themselves  to  the  re- 
medies given  by  act  of  parliament,  have  procured  the 
entry  of  the  false  fact  of  an  appeal,  and  of  a  judgment 
on  such  i^peal ;  and  then  they  delay  any  further  step 
until  the  time  for  obtaining  a  certiorari  has  kpsed. 

Patteson  J.  I  had  doubts  as  to  the  power  of  this 
Court :  but  the  case  is  analogous  to  that  of  directing  the 
entry  of  continuances  after  many  intervening  sessions, 
when  it  is  clear  that  the  justices  themselves  could  not 
do  so  without  a  mandamus.     The  books  do  not  shew 

B  4 
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Volume  K     more  authority  to  make,  than  to  erase,  entries.  We  shall 

]__  not  here  require  them  to  alter  their  judgment)  but  only 

The  QuBiK     ^  expunge  a  false  statement  of  an  appeal.    Before  stat. 
The  JusUces    g&OW.S.c.  80.  no  costs  could  be  obtained  without 

of  the 

West  Ridiiig.  an  appeal  entered :  but,  if  the  practice  of  these  sessions 
were  to  be  established,  the  provisions  of  that  act  (sect.  8) 
would  be  superfluous.  That  act  enabled  the  removmg 
parish  to  get  an  order  for  costs  without  adjudication  on 
the  settlement  or  the  order  of  removal :  and  before  stat.  4 
icBJVi^.c.  76.  it  was  immaterial  to  the  appellants  whether 
the  costs  were  obtained  by  a  special  order,  or  by  the  entry 
of  an  appeal  behind  their  backs.  This  perhaps  may 
have  given  rise  to  the  practice  said  to  prevail  at  these 
sessions.  The  parish  of  Crick  might  no  doubt  have  en- 
tered an  appeal  without  noticing  what  had  been  done  at 
the  previous  sessions,  and  without  erasing  the  entry  then 
made:  but,  if  we  were  to  confine  the  mandamus  to  the 
entry  of  another  appeal,  the  old  order  would  be  set  up 
at  the  trial,  and  an  argument  would  arise  on  its  effect* 

WiLUAMS  J.  Mr.  Whitehursfs  answer  is  complete. 
The  respondents  were  entitled  to  nothing  but  costs ; 
and  the  Court  had  no  jurisdiction  over  the  question  of 
settlement  upon  an  appeal  so  entered.  The  appellants, 
in  countermanding  their  notice,  reserved  the  right  of 
appeal  The  order  was  most  irregularly  and  improperly 
confirmed ;  and,  in  furtherance  of  justice,  we  must  direct 
the  proceedings  to  be  erased. 

Coleridge  J.  The  justices  have  acted  without  juris- 
diction. Putting  a  reasonable  construction  on  the  alle- 
gations of  the  writ,  we  find  that  the  order  of  sessions 
was  procured  by  the  overseers  of.  Sheffield  upon  the 
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entry  of  an  appeal  by  themselves.     The  statutes  give  no  Qusen't  Bench. 
such  appeal  to  the  removing  parish.     They  have  no 
need  of  it;  for  they  can  abandon  their  order,  or  get  it     The  Quum 
quashed  by  this  Court.     If  the  order  is  not  objected  to.    The  Jiutices 
they  may  get  it  enrolled  at  sessions  for  custody  and  better    West  Riding, 
proof.     The  practice  set  up  here  is  irregular  and  un-* 
just,  and  is  converted  to  a  fraudulent  purpose.     The 
removing  parish  officers  get  an  order  confirmed  in  the 
absence  of  the  parties  interested  and  with  a  know- 
ledge of  their  intention  to  appeal  against  it ;  and  then 
they  defer  the  removal  until  the   order    of  sessions 
is  no  longer  examinable  by  the  ordinary  means.     If 
there  were  no  other  instance  of  a  mandamus  in  such  a 
case,  I  think  there  is  a  jurisdiction  inherent  in  this 
Ck)urt  to  make  the  precedent. 

Judgment  for  the  Crown  (a). 

(a)  Reported  by  Edward  SmMte,  £>q*>  bj  whom  the  following  ctse 
ako  11  fumtshcd. 

The  QnsBK  against  The  Justices  of  Cornwall. 
(Bail  Court.  Mkk.  T.  1S4S.) 
An  order  of  remoTai  from  the  parish  of  Germoe  to  that  of  Breage  was 
made  in  May  1843.  Two  copies  were  served  on  the  overseers  of  Breage, 
one  of  which,  bj  an  accidental  omission  in  the  date,  appeared  to  be  the 
copy  of  an  order  of  1840.  The  defective  copy  was  not  accompanied  with 
any  notice  of  chargeability.  The  overseers  of  Preo^tf  entered  two  appeals 
as  against  two  orders.  The  appeal  against  the  supposed  order  of  1840  . 
being  first  caUed  on  at  sessions,  the  respondents  proved  that  there  was 
only  one  order  in  fact,  which  they  were  ready  to  support,  and  that  it  bore 
date  1843,  as  the  appellants  knew.  The  sessions  thereupon  adjudged  that 
the  supposed  order  of  1840  be  quashed  with  costs.  The  appeal  against 
the  real  order  of  1843  was  then  called  on :  but  the  sessions,  at  the  sug- 
gestion of  the  appellants,  refused  to  hear  the  respondents,  on  the  ground 
that,  as  it  had  been  admitted  that  there  was  only  one  order  in  fact,  the 
•  judgment  just  given  must  be  taken  to  have  quashed  that  order,  and  there- 
fore that  they  could  not  try  a  second  appeal  against  it ;  and  thereupon  an 
order  was  made  to  quash  the  order  of  1843  also,  with  costs. 

Smirke  moved,  on  behalf  of  the  respondents,  for  a  mandamus  to  erase  the 
entry  of  the  appeal  against  an  order  of  1840,  and  the  judgment  thereon. 
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Voiume  r.         A  peremptory  mandamus  issued ;  and  the  sessions 


1843. 


{October  1848)  erased  the  entry,  heard  the  appeal,  and 
The  itanif  discharged  the  order  of  removal.  In  Michaelmas  term. 
The  Justices    1848,  Whitehurst  obtained  a  rule  calling  on  the  church- 

ofthe 

West  Biding  wardens  and  overseers  of  Sheffidd  to  shew  cause  why 
they  should  not  pay  to  the  churchwardens  and  overseers 
of  Orich  the  costs  occasioned  by  the  applications  for  the 
two  writs  of  mandamus^  the  costs  of  and  incidental  to 
the  writs,  and  the  costs  of  this  application. 

The  rule  was  obtained  on  aflBdavit  that,  at  the 
Boiherham  JMy  sessions,  1848,  before  the  rule  nisi 
for  a  mandamus  was  obtained,  the  parish  officers  of 
Crich  applied  to  have  the  entry  erased,  and  the  appeal 
entered  and  respited;  but  that  the  sessions  refused 
the  application.  That,  after  the  writ  was  served  on  the 
magistrates,  namely,  at  the  West  Riding  spring  sessions, 
1848,  the  counsel  for  the  township  of  Sheffield  under- 
took, on  behalf  of  the  parish  officers,  tp  indemnify  the 
magistrates  from  costs  if  they  would  make  a  return ; 
and  it  was  then  agreed  that  he  should  draw  such 
return.  That,  on  the  argument  upon  the  return,  it 
was  supported  on  behalf  of  the  township  of  Sheffield, 
and  not  of  the  justices. 

and  to  enter  contioiuuices  and  hear  the  appeal  against  the  order  of  184S ; 
and  he  relied  on  Reg^na  v.  The  Justices  of  West  Ridings  above  reported. 

Pattisoh  J.  That  was  a  ttarj  peculiar  case,  and  we  must  not  extend 
it ;  otherwise  we  shall  be  continually  called  upon  to  erase  the  records  of 
the  quarter  sessions.  The  entry  under  the  circumstances  stated  is  per- 
fectly harmless,  It  cannot  be  used  against  the  respondents  when  explained 
by  proper  evidence. 

Rule  nisi  to  enter  continuances,  and  hear  the  appeal 
against  the  order  of  184S. 

The  rule  was  made  absolute  by  the  full  Court,  in  Trinity  vacation 
{June  26th),  1844.  See  also  JSx  parte  the  Overseers  cfAckworthf  S  d  B. 
397. 
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In  answer,  it  was  deposed  that  the  application  at  the  Quem*s  Seneh. 


184S. 


Batherham  July  sessions,  1842,  was  only  to  erase,  and 
not  to  enter  and  respite.   That  the  return  made  differed     The  Qumf 
from   that  prepared  by  counsel  for  the  township  of    The  Juiticei 
Sk(ffieldy  in  omitting  an  allegation,  made  in  the  latter.    West  Riding, 
that,  the  actual  removal  having  taken  place  on  10th  Mtn^ 
1842,  the  next  West  Riding  sessions  were  held  on  88th 
thme  1842,  at  which  there  had  been  no  application  to 
enter  the  appeal;  and  it  was  deposed  that  such  alle-o 
gadon  was  tme,  and  that  the  omission  was  made  (as 
deponent  believed)  by  inadvertence ;  and  that  counsel 
had  been  instructed  to  support  the  return  on  behalf  of 
the  township  of  Sheffield^  in  the  belief  that  the  facts 
would  be  truly  stated  in  the  return. 
In  Hilary  term,  1844  (a), 

Pashley  shewed  cause.  First,  if  the  Court  has  the 
power  to  grant  this  .application,  it  is  not  a  case  in  which 
they  will  so  use  their  discretion.  It  is  true  that  the  ge- 
neral rule  is  to  give  costs ;  Regina  v.  The  Mayor  tfc.  of 
Newbury  {b) :  but  an  exception  is  made  in  cases  of  great 
doubt,  as  in  Rex  v.  The  Commissioners  of  the  Thames 
and  Isis  Navigation  (c).  No  application  was  made  to 
the  justices  to  enter  and  respite  the  appeal :  and,  as  to 
the  erasure,  they  could  not  make  it  except  in  obedience 
to  a  mandamus,  as  was  said  by  the  members  of  this 
Court  when  the  return  was  argued  {d).  The  want 
of  power  over  the  record,  on  the  part  of  the  justices, 
appears  from  Lamb.  Eiren.  B.  1.  c  IS.  p.  64.,  Co.  Lit. 
260  a..  Rex  V.  Carlile  {e).  And  the  respondents 
have  nothing  to  do  with  the  proceedings  of  the  justices 

(a)  January  SIst     Before  Lord  Denman  C.  X,  PtUteson,  CoMdge 
tod  WigfiimanJi, 

(6)  I  0.  B.  751.  765.  (c)  S  A.  ^  E.  804.  817. 

(<0  Ant^,  pp.  6»  7.  (e)  8  A  t  Jd.  971.  973. 
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Foiunu  r.     under  the  mandaroas.    But,  secondly,  the  Court  has  no 
power  to  give  the  costs.     The  writs  were  not  **  issued 


The  QoiEN     ^„j    obeyed,'*   within  the  meaning  of  staU    1    JV.  4. 

^^J^^  C.21  s.  6.  That  section  applies  only  where  the  first 
Wat  Bidiog.  writ  is,  according  to  the  language  of  this  Court  in  JFZe- 
gifui  V.  Fall  (a),  <<  at  once  obeyed,**  not  where,  as  the 
case  is  here,  a  return  is  made  and  a  peremptory  writ 
awarded.  But,  further,  the  parish  officers  of  Sheffield 
are  no  parties  to  the  record.  The  prosecutors  are  the 
parish  officers  of  Crick  ;  the  defendants  are  the  justices. 
The  application  should  have  been  against  the  justices. 
The  only  case  in  which  a  party,  being  neither  pro- 
secutor nor  defendant,  is  to  be  liable  for  the  costs  of  the 
writ,  return  and  subsequent  proceedings  is  provided 
for  by  sect.  4,  which  enacts  that  the  return  and  issues, 
in  fact  or  law,  or  on  demurrer,  may,  if  the  Court  thinks 
fit,  *^  be  expressed  to  be  made  and  joined  on  the  behalf 
of  such  other  person**  (than  the  nominal  parties)  ^<  as 
may  be  mentioned  in  such  rules,**  that  is,  the  rules  to 
shew  cause  against  the  issuing  of  the  writs ;  and  such 
person  then  conducts  the  proceedings  at  his  own  ex- 
pense.    That  has  not  been  done  here. 

fV/utehursff  contra.  The  parish  officers  of  Sheffield 
were  the  parties  really  interested;  and  the  whole  ex- 
pense had  its  origin  in  their  proceedings  before  the 
magistrates.  They  have  compelled  the  overseers  of 
Crick  to  obtain  these  writs,  have  made  and  defended 
the  return,  and  must,  according  to  the  ordinary  rule, 
pay  the  costs,  if  the  Court  has  the  power  to  award 
them.  And  such  power  clearly  exists.  Sect.  6  of  stat 
1  JK  4.  c.  21.  has  the  words  "the  costs  of  the  writ,  if 
the  same  shall  be  issued  and  obeyed.**     The  writs  are 

(a)  1  Q,  B.  636.  65S. 


VI.  VICTORIA.  IS 

not  the  less  obeyed  because  a  peremptory  writ  has  Qum%*s  Bench. 

been  rendered  necessary  by  the  defendants  making  a 

return :  if  that  were  so»  the  costs  might  almost  always     '^^^  Qusiv 

be  evaded  by  making  a  return.     The  language  of  the    HieJusUces 

Court  of  Exchequer  Chamber  in  Begina  v.  Fcdl  (a)  is    West  Bidiog. 

perfectly  generaL     In  Begina  v.  St*  Saviour^s,  Sauik" 

wart  {b)j  the  parties  really  interested  were  made  to  pay 

the  costs  of  the  writs,  though  there  had  been  a  return 

and  a  peremptory  mandamus  (c). 

Cur.  adv.  vulf. 

LoRO  Denmam  C.  J.|  in  Hilary  vacation,  1844,  de* 
livered  the  judgment  of  the  Court 

The  words  of  stat  1  W.  4.  e.  21.  are  large,  and  may 
be  sufficient  to  enable  the  Court  to  grant  this  appli- 
cation. But,  as  the  entry  was  made  through  the  error 
of  the  justices,  or  rather  of  the  clerk  of  the  peace,  in 
conformity  with  a  practice  which,  however  improper, 
had  long  prevailed,  we  think  that  in  our  discretion  we 
ought  not  to  make  this  rule  absolute. 

Rule  discharged,  without  costs. 


(a)  1  0.  B,  653.  659.  (6)  7  A,  ^,E,  925. 

(c)  The  aboTe  arguments  are  ex  relatione  Pashley. 


The  Queen  against  The  Inhabitants  of  St.     ^««^, 

^  x>  June  17th. 

Pancbas. 

ON  appeal  against  an  order  of  two  justices  for  the  Pauper,  being 
hired  as  a 

removal  of  Jane  Roberts  from  the  parish  of  iS^.  yearly  servant 
Marylebotie^  in  the  county  of  Middlesexj  to  the  parish  of  member  i828, 

continued  to 
serve  under  the  hiring  till  1837.     On  SOth  November  1 833,  and  for  forty  previous  days,  she 
resided  in  the  parish  of  59r.  Pancras.     In  March  1834,  and  thence  till  1837,  she  resided  in 
Si.  Umylebome.     Held  that,  by  the  operation  of  stat.  4  &  5  /r.  4.  c  76.  t,  65. ,  she  was 
settled  in  St,  Pancras  and  not  in  St,  Marylebone. 
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Voiume  F.     St.PancTos^  in  the  same  county,  as  the  place  of  her  last 
legal  settlement,  the  sessions  confirmed  the  order,  subject 


184S. 


The  QuMir     ^  ^g  opinion  of  this  Court  on  the  following  case. 

•Die  Inhabit-        The  pauper  was  hired  on  80th  Nooemherj  1828,  as 

MDlS  of  1  •  J 

Sr.  Pamckaa  a  yearly  servant,  by  Mrs.  Hewitsofif  and  served  her  said 
mistress  under  that  hiring  in  various  places  continuously 
until  18S7.  On  80th  Novemberj  1888,  and  for  forty 
previous  days  she  lived  with  her  mbtress  in  Si.  Pancras. 
In  Marchj  1884,  she  went  to  reside  with  her  said  mis- 
tress in  St.  Marylebone^  where  she  continued  to  reside 
until  the  conclusion  of  her  service.  The  appellants  con- 
tended that  on  18th  August t  1884,  a  year's  service  under 
a  yearly  hiring  was  complete,  and  that  the  last  forty  days' 
residence  in  St.  Marylebone  previous  to  August  14th  (a), 
1884,  fixed  the  settlement  in  the  respondent  parish. 
But  the  respondents  contended  that,  the  original  hiring 
of  the  pauper  having  taken  place  on  80th  Naoember^  the 
last  setderaent  of  the  pauper  was  gained  by  the  last 
forty  days'  residence  ending  on  80th  Naoember  1888, 
the  end  of  the  last  even  year  reckoning  the  years'  ser- 
vices from  the  commencement,  no  subsequent  even 
year's  service  being  capable  of  completion,  by  opera- 
ation  of  stat.  4  &  5  J^.  4.  c.  76.  s.  65. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  pauper's  year's  service,  ending  ^f^gfus^  18th, 
1884,  was,  under  the  circumstances  of  the  case,  disse- 
verable  on  the  30th  November  1888,  so  as  to  prevent  a 
settlement  being  gained  by  the  last  forty  days'  residence 
previous  to  August  14th,  1684.  If  it  was  so,  the 
order  of  sessions  and  order  of  removal  were  to  be  con- 
firmed ;  otherwise  the  orders  to  be  quashed. 


(a)  When  stat  4isSW.4.  c  76.  received  the  Royal  assent. 
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Merivale^  in  support  of  the  order,  cited  Rex  v.  Rei"  Queen's  Bench. 


184S. 


tendon  {a),  Rex  v.  Si.  John  the  Evangelist  {b)^  and  Rex  v. 
Croscambe  (c),  contending  that  the  two  first  cases  ruled  '^^^  Qdmk 
the  present,  and  that  the  forty  days'  residence  in  Si.  The  inhabit- 
Pancras  in  1883,  under,  the  yiearly  hiring  completed  in  Sr.  Pamc&ab. 
November  of  that  year,  settled  the  pauper  in  that  parish. 


Erle^  contra,  contended  that  service  for  forty  days, 
under  the  yearly  contract  subsisting  on  18th  August 
1834,  completed  a  settlement,  and  the  act  was  not  in- 
tended to  devest  it ;  that  the  contract  as  stated  was  one 
yearly  continuing  contract  until  determined  by  warning, 
just  as  much  as  if  the  pauper  had  been  originally  hired 
for  seven  years  in  1828,  or  as  if  a  tenant  from  year 
to  year  had  remained  in  possession  for  seven  years. 

Lord  Denman  C.  J.  No  doubt  the  statute  was 
meant  to  apply  to  a  case  like  the  present.  The  frac- 
tional part  of  the  yearly  service  in  1884  is  not  to  be 
taken  into  account. 

Patteson  J.  Either  the  contract  of  hiring  is  a  new 
one  recommencing  every  year ;  or  else  it  is,  according  to 
Mr.  Erl^s  argument,  one  entire  contract  till  determined. 
In  either  case  the  contract  subsisting  in  1834  was  not 
completed  within  the  meaning  of  stat.  4i  Sc  5  fV.  4.  c.  76. 
S.65. 

Williams  and  Coleridge  Js.  concurred. 

Order  confirmed  {d). 

(a)  6  ji.^E.  296.  (6)  €  A,  f  E.  800. 

(c)  £vr.  &  C  256.  (d)  Beported  by  Edward  Smirhe,  Esq. 
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Foiume  V. 
1843. 


The  QuEEK  against  Feabgus  O'Connor  and 
Others. 


In  an  indicU 
ment  for  mis- 
demeanor, a 
count  contain* 
ing  no  state* 
ment  of  renue, 
either  by  re- 
ference or 
otherwise,  is 
bad  at  common 
law,  after  rer- 
dict,  though  a 
Tenue  be  stated 


TNDICTMENT  for  conspiracy.     Marginal  venue^ 
**  County  palatine  of  Lancaster** 
The  first  count  charged  the  defendants  with  unlaw- 
fully conspiring  &c.  *^at  the  parish  of  jlfonc/z^^/^ri  in  the 
county  of  Laticasier^ 

Fourth  count.     "  And  the  jurors  "  &c.    "  that  here- 
tofore, on  the  1st  day  of  August  in  the  year  aforesaid, 
usual  in  the    and  on  divers  other  days  and  times  between  that  day 

margin  of  the 

indictment        and  the  1st  day  of  October  in  the  year  aforesaid,  and  at 

And  such 
defect  is  not 
aided  by  stat. 
7  G.  4.  c,  64. 
a.  sa,  because 
it  does  not 
appear  by  the 
indictment  that 
the  Court  had 
jurisdiction 
over  the 


divers  places,  divers  evil  disposed  persons  unlawfully 
and  tumultuously  assembled  together  and,  by  violence, 
threats  and  intimidations  to  divers  other  persons  being 
then  peaceable  subjects  of  this  realm,  forced  the  said  last 
mentioned  subjects  to  leave  their  occupations  and  em- 
ployments, and  thereby  impeded  and  stopped  the  labour 
For  the  word  employed  in  the  lawful  and  peaceable  carrying  on  by 
tlire  means"     divers  large  numbers  of  the  subjects  of  this  realm  of 

local  jurisdic- 
tion, and  not 
jurisdiction 
with  reference 

^h^\  "*^"'*  ^  minds  of  the  peaceable  subjects  of  this  realm :  and  that 

And  the 
statement  of  venue  in  the  margin  implies  only  that  the  indictment  is  found  by  a  grand  jury 
of  the  county  named,  not  (as  in  civil  cases)  that  the  complaint  is  laid  as  arising  within  the 
county. 

Semble,  that  a  count  in  such  indictment,  diarging,  without  any  statement  of  venue,  that 
certain  persons  unlawfully  and  tumultuously  assembled,  and  committed  certain  other  alleged 
offences,  and  then  adding,  with  a  statement  of  venue, 'thst  the  defendants  "did  unlawfully 
aid,  abet,  assist,  comfort,  support  and  encourage  **  tlie  said  persons  to  continue  such  un-* 
lawful  assemblings  and  other  offences,  is  bad  at  common  law,  after  verdict,  because  a 
material  fact  (the  misdemeanor  alleged  to  have  been  committed  by  the  first  mentioned  per- 
sons) is  laid  without  a  proper  assignment  of  venue. 

But  Stat  7  (7.  4.  c.  64.  «.  SO.  cures  this  defect,  because  it  consists  only  in  the  **  want  of 
a  proper  or  perfect  venue,**  and  the  Court  appears  by  the  indictment  to  have  had  juris- 
diction. 


certain  trades,  manufactures  and  businesses,  and  there- 
by caused  great  confusion,  terror  and  alarm    in  the 
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afterwards,  on  the  1st  day  of  August  in  the  year  afore-  Ci«»»*«  BmA. 

1843 
said,  and  on  divers  other  days  and  times  between  that  '- — 

day  and  the  1st  day  of  October  in  the  year  aforesaid,  at  y.*'"* 

the  parish  aforesaid,  in  the  county  aforesaid,  the  said  owmok. 

Feargus  (/Connor^  &c.  (naming  the  other  defendants), 
"  together  with  divers  other  evil  disposed  persons  to 
the  jurors  aforesaid  as  yet  unknown,  did  unlawfully  aid, 
abet,  assist,  comfort,  support  and  encourage  the  said 
evil  disposed  persons  in  this  count  first  mentioned  to 
continue  and  persist  in  the  said  unlawful  assemblings, 
threats,  intimidations  and  violence,  and  in  the  said  im- 
peding and  stopping  of  the  labour  employed  in  the  said 
trades,  manufactures  and  businesses,  with  intent  thereby 
to  cause  terror  and  alarm  in  the  minds  of  the  peaceable 
subjects  of  this  realm,  and,  by  means  of  such  terror 
and  alarm,  violently  and  unlawfully  to  cause  and  pro- 
cure certain  great  changes  to  be  made  in  the  constitu- 
tion of  this  realm  as  by  law  established :  against  the 
peace  of  our  said  Lady  the  Queen,  her  Crown  and 
dignity  **(«). 

Fifth  count  "  And  the  jurors  **  &c.,  "  that  Feargus 
(y  Connor  **  SlCj  "together  with  divers  other  evil  dis. 
posed  persons  to  the  jurors  aforesaid  as  yet  unknown, 
afterwards,  to  wit  on  the  1st  day  of  August  in  the  year 
aforesaid,  and  on  divers  other  days  between  that  day 
and  the  1st  day  of  October  in  the  year  aforesaid,  toge- 
ther with  divers  other  evil  disposed  persons  to  the 
jurors  as  yet  unknown,  unlawfully  did  endeavour  to  ex- 
cite her  Majesty's  liege  subjects  to  disaffection  and 
^hatred  of  her  laws,  and  unlawfully  did  endeavour  to 
persuade  and  encourage  the  said  liege  subjects  to  unite, 
confederate  and  agree  to  leave  their  several  and  re- 

(a)  See  0*CoimeUj,  The  Qwin^  11  Clark  ^  Fuu  155. 
VOL.Y.   M.S.  C 
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Vohtme  V.     spective  employments,  and  to  produce  a  cessation  of 

184S 
*____  labour  throughout  a  large  portion  of  this  realm,  with 

The  Qnuv     intent  and  in  order  by  so  doing  to  bring  about  and  pro- 

F.  O'CoKNOR.   duce  a  change  in  the  laws  and  constitution  of  this  realm : 

agamst  the  peace  of  our  said  Lady  the  Queen,  her  Crown 

and  dignity." 

The  indictment  was  removed  into  this  Court  by  cer* 
tiorari.  On  the  trial,  before  Bjolfe  B.,  at  the  Lancaster 
Spring  assizes,  IS^S,  some  of  the  defendants  (Robert 
Brooke  and  others)  were  convicted  on  the  fourth  and 
fifth  counts,  and  some  {(/Connor  and  others)  on  the 
fifth  only.  There  was  no  conviction  on  any  other 
count. 

In  last  Easter  term  motions  were  made,  on  behalf  of 
several  of  the  defendants,  in  arrest  of  judgment,  on  the 
grounds,  as  to  the  fourth  count,  that  the  averments  in 
the  early  part,  which,  if  any  ofienc^  appeared,  were 
necessary  to  make  up  that  offence,  had  no  venue  as- 
signed to-  them ;  and  that  the  fifth  count  was  entirely 
without  venue  {a).  The  Court  granted  rules  to  shew 
cause  why  judgment  should  not  be  arrested. 

In  TVinity  term  (6), 
* 

Sir  R  PoUoct,  Attorney  General,  Sir  JV.  W.  FoUett^ 
Solicitor  Greneral,  Wortley^  Sir  G.  A.  Lemn^  Wadding'^ 
tonj  R.  C.  Hildyardy  and  W.  F.  Pollock  shewed  cause. 
First,  as  to  the  fourth  count  The  inducement  states 
that  divers  evil  disposed  persons  unlawfully  and  tumul- 
tuously  as$embled  together,  and  by  violence  and  threats 

(a)  Other  objections  were  taken  to  the  two  counts  respectively,  but  ^ 
were  not  discuned  in  the  judgment  of  the  Court  now  reported,  and 
therefore  are  not  noticed  here. 

(6)  J6^  26tfa,  184S.  Before  Lord  Denman  C.  J.,  Patteson,  WiOiami 
and  Coleridge  Js.  The  aigmnent  was  oontinued,  on  Jwum  Sd,  before  the 
same  Judges. 
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forced  other  persons^  being  sulnects  of  this  realm,  to  QuenCt  Smeh. 
leaye  Aeir  employments,  and  thereby  impeded  and  


stopped  the  h&boar  employed  in  the  carrying  on  by  TheQvnir 
subjects  of  this  realm  of  certain  trades  and  manufae*  '•  O^Co^ffoa. 
taieSf  and  thereby  caused  confusion,  terror,  &c.  in  the 
minds  of  the  peaceable  sntgects  of  this  realm.  The 
ooBht  then  goes  on  to  charge  that  thedefendants,  in  the 
parish  and  coonQr  aforesaid,  did  aid,  abet,  assist  and 
eDconiBge&c  the  said  eyil  disposed  persons  to  continue 
die  said  unlawful  assemblings,  threats  &C.,  and  the  said 
impeding  Sec,  with  intent  thereby  to  cause  terror  in 
the  peaceable  sul]gects  &c.,  and,  by  means  of  such 
terror,  violently  and  unlawfully  to  cause  changes  in  the 
constitution.  The  inducement  did  not  require  a  venue 
even  at  common  law,  and,  at  any  rate,  is  not  prgudiced 
by  the  want  of  one  since  stat  7  6. 4.  c.  64.  s.  SO.  Hie 
Court  will  not  assume  that  the  facts  described  in  the  ixk* 
duoement  took  place  out  of  the  realm ;  nor  indeed  are 
the  averments  cohsbtent  with  that  supposition :  and,  if  the 
bets  did  occur  out  otEnglandj  the  allegations  in  the  latter 
part  of  the  count  still  shew  an  indictable  c^ence.  If 
the  defendants  in  England  abetted  or  encouraged  the 
commission  of  unlawful  acts  in  France  or  Ireland  with 
the  intent  here  stated,  that  is  an  ofience  against  our  law. 
A  misdemeanor  may  be  made  up  of  acts  committed  in 
several  counties,  and  the  venue  may  be  laid  in  any* 
Id  Bex  v.  Burdett  (a),  Hctroyd  J.  says :  ^<  I  think  the 
jury  may  inquire  into,  and  take  cognizance  of  those 
&cts  which  are  done  out  of  their  county,  for  the  pur- 
pose of  finding  a  defendant  guilty,  not  only  of  so  much 
of  the  crime  as  was  committed  within  the  county,  but 
also  of  the  remainder  of  the  aggregate  charge,  in  those 

(a)  AB.iAUU^S.  ISSi 

c  2 
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rohm*  r.      cases,  where  so  much  of  the  misdemeanor  charged  as  is 
proved  to  have  been  done  within  their  county,  is  of 


The  QuBBir  j^f  ^  misdemeanor.**  "  And  this  is  esUblished  to  be 
F.  O'CoMVQB.  ^g  in^^  in  j|jg  ^j^ggg  Qf  conspiracies  and  nuisances,  in 
both  of.  which  the  juries  do  not  confine  their  verdicts  of 
guilty  to  such  criminal  acts  or  consequences  as  occur 
in  the  county  where  the  conspiracy  or  erection  of  the 
nuisance  b  laid  and  proved,  but  extend  them  to  such 
further  acts  and  consequences  of  conspiracy  and  nui- 
sance, as  may  occur  or  arise'  in  another  county ;  and 
judgment  and  punishment  are  in  such  cases  given  and 
awarded  to  the  full  extent  of  the  aggregate  offence. 
The  cases  of  felony  have  been  urged  as  bearing  on 
the  present  case,  particularly  those  provided  for  by 
the  statute  of  Philip  4r  Mary^  but  those  are,  I  think, 
distinguished  from,  and  do  not  apply]  to  the  present 
question.*'  The  distinction  between  felony  and  mis- 
demeanor is  fully  considered  by  Abbott  C.  J.  in  the  same 
case  (a),  and  is  commented  upon  in  1  Stark.  Crim.  PL 
26.  (2d  ed.).  Supposing,  however,  that  the  omission  of  a 
venue  to  the  facts  laid  in  the  inducement  be  a  fault, 
it  is  only  the  "  want  of  a  proper  or  perfect  venue,** 
which  is  cured  after  verdict  by  stat  7  G.  4.  c.  64*.  s.  20., 
*<  where  the  court  shall  appear  by  the  indictment  or 
information  to  have  had  jurisdiction  over  the  offence.** 
Now  a  complete  offence  is  alleged  here,  as  committed 
by  the  defendants  in  the  parish  of  Manchester^  namely, 
that  they  did,  with  a  certain  evil  intent,  unlawfully 
*<aid,  abet,  assist,  comfort,  support  and  encourage**  other 
persons  who  had  been  committing  misdemeanors  '*  to 
continue  and  persist**  in  so  doing.  To  aid,  abet,  and 
encourage  are  substantive  offences ;  and,  where  they  are 

(a)  AB.ffJId,  171,  et  leq. 
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charged,  they,  and  not  the  commission  of  the  act  aided  <HMfn*«  Bench. 

in  or  encouraged,  are  the  material  fact,  to  which  the  !__ 

Tenue  is  principally  important.  The  effect  of  the  '^^^**» 
words  "aid,  abet,  encourage,"  and  the  like,  is  shewn*  '^•^'^^•»^*^ 
in  2  Insi.  182.;  Jacol/s  Law  Dictionary^  tit  <<  Abet;'* 
M^DanieFs  Case  (a).  In  cases  of  solicitation,  the  en- 
deavour to  induce  commission  of  a  crime  is  the  sub^ 
stance  of  the  charge;  it  is  not  necessary,  to  complete 
the  misdemeanor,  that  the  solicitation  should  have  been 
acted  upon :  Rex  v.  Fuller  (6),  Bex  v.  Higgins  (c),  Bex 
V.  La^  Laemly^d),  and  other  cases,  cited  in  1  Stark.  Crim. 
PL  145 — 148.  It  may  be,  in  the  present  case,  that  the 
illegal  acts  abetted  and  encouraged  in  Lancashire  were 
done  in  another  county;  but,  if  persons  in  Cheshire  were 
committing  a  riot,  it  could  not  be  said  that  persons 
standing  close  by,  but  within  the  borders  of  Lancashire, 
and  encouraging  the  rioters  by  words  and  shouts,  were 
not  indictable  in  Lancashire.  The  offence  would  he 
complete  there,  as  to  act  and  intent:  and  whether 
the  rioters  proceeded  to  commit  further  misdemeanors 
on  the  encouragement  given,  or  not,  would  make  no 
difference. 

It  must  be  admitted  that  the  objection  to  the  fifth 
count  on  the  want  of  venue  must  prevail,  unless  cured  by 
Stat  7  Gr.  4.  c.  64.  s.  20.  But  the  words  "  County  pala- 
tine oi Lancaster^  in  the  margin  of  the  indictment  do 
imperfectly  supply  a  venue ;  the  objection,  therefore^  js 
only  want  of  a  "  perfect  venue;"  and  that  is  cured  by 
the  statute,  which,  being  remedial  and  to  prevent  fail- 
ure of  justice,  must  be  construed  liberally.     Stat  16  & 

(a)  FoOerU  Or.  L.  121.  (6)  1  Bot.  ^  P.  ISO. 

(c)  8  JBuf,  5. 

{d)  FUagib,  182.  86S. ;  where,  botreTer«  UiU  point  h  not  noticed. 

C  8 
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Vchimi  T.      17  Cbr.  8.  e;  8.  j;  1.  (which  appears  to  hare  been  con« 

184S« 
________  templated  in  framing  the  clause  now  in  question)  enacts 


ITie  QuuM  ^t  judgment  shall  not  be  stayed  or  reversed  after  ver* 
•F.  O'Covnoi,  diet)  '*  for  that  there  is  no  right  venue,  so  as  the  cause 
were  tried  by  a  jury  of  the  proper  county  or  place  where 
the  action  is  laid;**  and  in  Skimier  v.  Guntan  (a)  <*  the 
Court  said  that,  if  there  were  no  venue,  yet,  after  ver- 
dict, it  is  aided  by  the  new  statute  of  16  &  17  Car.  2. 
c*  8^  the  cause  being  tried  in  the  pn^r  county  where 
the  action  was  laid/'  The  same  effect  was  given  to  this 
statute  in  J\fson  v.  Paste  {b).  The  marginal  venue  may 
be  looked  at  to  **  help ''  a  venue  imperfecdy  stated  in 
the  body  of  a  declaration  (and  there  is  no  reason  that  it 
should  be  otherwise  with  an  indictment),  but  not  to 
^  hurt,''  where  a  good  venue  appears  in  the  body  of  the 
count ;  Mettar  v.  Barber  (c).  In  Duncan  v.  Passenger  {d) 
a  venue  appeared  in  the  margin,  but  none  was  indicated 
in  the  body  of  the  declaration,  except  by  the  words  **  then 
and  there;"  and  this  was  held,  on  special  demurrer, 
to  be  a  su£Bcient  allegation  of  place,  the  word  ^  there" 
applying  to  the  county  named  in  the  margin.  A  county 
is  a  sufficient  venue  since  stat  6  G.  4.  c.  50.  s.  IS.  has 
directed  that  the  jury  ^  for  the  trial  of  any  issue  what- 
soever, whether  civil  or  criminal,''  shall  be  returned 
from  the  body  of  the  county.  The  same  doctrine  has 
prevailed  as  to  the  venue  in  civil  cases,  since  stat  4  Anni 
«•  16»  s.  6.;  Ware  v.  \BcydeU  {e).  That  the  marginal 
venue,  if  correct,  may  aid  the  statement  in  the  county 
even  in  criminal  cases,  appears  from  an  Anonymous  {g) 
in  Keilwey  ;  LeacVs  Case  (A) ;  and  Bex  v.  Butler  (i); 

(a)  1  Sound.  2S8.  (6)  2  Ld.  Rtmf.  1212. 

(c)  3  T.  R,  387.  (d)  8  Bing.  355. 

(0  3  AC  t  &  148.  (g)  Xeilw.  S3b.  pL  6.  . 

(A)  Cro.  Jac.  167.  (»)  2  Xeb.  303. 
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Here  then  is  an  imperfect  statement  of  venae  in  the  Qtteen*»  J^eneh. 
bdictment,  bat  a  suflBcient  venue  in  the  margin,  shew- 
ing  *^  the  Court"  <*  to  have  had  jurisdiction  over  the  '^^  Qunur 
oCknce.**  [Pattesan  J.  mentioned  Bex  v.  Burridge{a).  F.  O'Cokmob. 
Colendge  J.  The  count  here  makes  no  reference  to  the 
ooun^  in  the  margin.  Your  argument  must  be  merely 
that  the  jury  would  not  have  enquired  into  the  iacts 
alleged  if  they  had  not  appeared  to  be  in  that  county.] . 
If  a  jury  of  that  county  has  found  that  the  crime 
was  committed,  the  words  of  the  clause  are  satisfied. 
Whtti  a  grand  jury  of  the  county  has  found  a  bill, 
the  Court,  that  is  the  judge  and  jury,  will  have  juris- 
dictioD  to  try :  if  it  appear  by  evidence  that  the  facts 
did  not  occur  within  the  county,  that  is  ground  of  ac- 
quittal (as  it  would  be  even  if  the  count  gave  a  perfect 
venue) ;  but  thej  jurisdiction  is  not  afiected.  [Cde- 
ridge  J.  The  Court  ought  to  be  able  to  say  before  the 
trial  whether  jurisdiction  exists  or  not]  Jurisdiction 
does  appear,  if  there  be  a  proper  statement  of  a  venue 
in  the  margin.  {Patteson  J.  The  statute  assun^es  that 
there  will  be  some  cases  in  which  the  Court  would  not 
appear  *<  by  the  indictment  or  information  **  to  have  had 
jurisdiction.]  That  would  be  so  if  the  marginal  venue 
were  Lancashire^  and  the  fects  were  laid  in  Cheshire. 
[Paiteson  J.  There  the  fault  would  be  an  improper  venue.] 
Want  of  jurisdiction  may  appear,  not  only  by  the  venue 
but  by  the  nature  of  the  charge,  as  if  a  bill  be  found  at 
<|uarter  sessions,  or  under  a  special  commission,  for  an 
offence  not  triable  there.  Rex  v.  John  Minter  Hart  {V) 
was  cited  in  moving  for  the  rule ;  but  there  the  objec- 
tion was  not  taken  ^^  after  verdict."  The  Court  directed 
an  acquittal.    \Patteson  J,  I  suppose  the  Judges  thought 

(a)  3  P.  Wm».  439.  496.  (6)  6  Car.  i  P.  123. 

C   4 
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Voiume  r.      th    indictinent  would  be  clearly  bad  on  motion  in  arrest 
*        of  judgment,  and  therefore  ordered  an  acquittal.    Lord 


Tbt  QoKK     Denrnan  C.  J.     Many  criminal  cases  are  so  decided. 


T. 


y.  0*CoK]r(Nu  under  the  impression  that,  if  the  prisoner  will  be  ulti- 
mately entitled  to  go  free,  he  ought  to  go  free  at  once.] 
In  Begina  v.  Mitchell  (a),  which  may  also  be  cited,  the 
venire  was  wrong;  and  that  was  clearly  a  defect  not 
cured  by  stat  7  G.  4.  r.  64.  s.  SO. 

The  argument  for  the  Crown  having  been  concluded, 
and  the  case  adjourned,  on  May  26th,  the  Court,  on 
May  27 thf  directed  that  counsel,  in  supporting  the  rules, 
should  confine  themselves,  for  the  present,  to  the  question 
of  venue.  Lord  Denrnan  C.  J.  mentioned  Bex  v.  StoU  (&), 
as  a  case  apparently  much  in  point.    On  June  Sd, 

Erle^  DundaSf  BaineSf  Murphy  Seijt.,  Bodkin  and 
Atherton^  supported  the  rules,  on  behalf,  respectively,  of 
different  defendants.  The  principal  offence  charged  in  the 
4th  count  is  the  riotous  assembling  and  impeding  of  labour. 
The  acts  charged  on  the  defendants  are  such  as  would 
clearly  have  made  them  accessories  only  if  the  indictment 
had  been  for  felony.  I(  then,  the  offence  charged  against 
the  principals  is  not  properly  laid,  the  whole  count 
fails.  It  is  consbtent  with  the  averments  that  the  prin- 
cipal offence  was  committed  or  to  be  committed  abroad, 
in  which  case  the  aiding  or  encouraging  here  would  not 
be  an  offence  unless  made  so  by  some  particular  statute. 
There  may,  it  is  true,  be  a  complete  misdemeanor  in- 
dependent of  the  principal  offisnce,  as  by  soliciting ;  but 
the  present  case  is  not  of  that  kind.  And,  even  assuming 

(a)  2  Q.  P.  6S«.  (6)  2  Eattt  P.  C  751.  753.  780. 
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that  such  B  distinct  offence  were  here  allegcldj  still  the   Qyem't  Bench. 

riotous  assembling  and  impeding  of  labour  are  essential 

facts;  and,  in  an  indictment,  <*  the  time  and  place  ought     '^^  Qubsm 

to  be  repeated  to  every  material  fact :  **  Com.  Dig.  In-*  F.  0*Coim<uu 

didmeni  (G  2.),  citing  Buckler's  Case  {a)  and  Rex  v.  Hot 

hmd{b)\  The  Lady  BrnseVs  Case{c)i  Rex  v.  Hai/nes{d); 

I  Stark.  Crinu  PL  62«  2d  ed.     The  passage  cited  on  the 

other  side  from  Rex  y.  Burdett  (e)  adds  nothing  to  the 

argument.     Where  a  charge  is  made  up  of  several 

transactions,  each  of  which  is  a  misdemeanor,  the  in« 

dictment  maj  be  preferred  in  any  county  where  a  sub-» 

stantive  misdemeanor,  alleged  in  the  indictment,  wasf 

committed ;  and  the  venue  assigned  to  the  other  facts 

will  be  unimportant  unless  they  are  local  in  their  nature ; 

but  every  material  fact  must  have  a  venue.    Bouch^s 

Case{g)  and  note  (S)  to  MeUor  v.  Walker  {h)  point  out 

the  rules  on  this  subject. 

The  argument,  on  behalf  of  the  Crown,  that  the 
statements  of  aiding  and  encouraging  may  be  ti-eated  as 
allegations  of  a  substantive  offence,  and  the  previous 
narrative  of  unlawful  assembling,  &c.  as  mere  induce- 
ment, is  not  borne  out  by  the  cases;  for  the  alle- 
gation, that  the  defendants  did  unlawfully  **aid,  abet, 
assist,  comfort,  support  and  encourage  "  the  parties  first 
mentioned  to  continue  doing  the  acts  already  stated,  can- 
not be  separated  from  the  narrative  of  those  acts  so  as  to 
constitute  an  independent  charge  of  misdemeanor.  In 
Bex  V.  Fuller  (/)  the  endeavouring  to  seduce  was  an  act 
made  penal  in  express  terms  by  a  statute,  on  which  the 
indictment  was  framed.    It  was  indeed  held,  in  Rex  v. 

(a)  Dyer.S^a.  (6)  S  T.  R.  607.  680  685. 

(O  Cro.  Jac.  17.  ((Q  4  If.  f  S.  814. 

(O  AB.^AId.  ISS.  (jr)  Cro.  BUx.  200. 

(A)  8  Wm$.  Smmi.  5  c,  i^  e.,  6tb  cd.  (Q  \  B.  ^  F.  ISO. 
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.    V6l¥m§  r.     Higgins  {a)^  thift  soliciting  and  inciting  a  servant  to 
embezzle  goods  of  bis  master  was  well  laid  as  an  indict- 


'Dm  Qunv  jjjj^  oflfence  at  common  law,  witbout  any  averment  of  an 
E. O'C^nnmA.  actual  theft;  but  that  is  a  clear  and  definite  charge,  and 
implies  at  least  communication  with  the  person  who  is  in- 
tended to  commit  the  crime.  [^Patteson  J.  <<  Support  and 
encourage^*'  here,  seem  to  imply  some  aid  given  in  what 
the  party  was  actually  doing.]  Bex  v.  Ladt/  Ijcnofy  {b) 
does  not  afi^  this  case :  the  indictment  charged  that 
she,  knowing  that  J.  C  was  indicted  for  forgery,  en- 
deavoured to  keep  away  a  material  witness  for  the  Crown. 
The  endeavouring,  there,  was  the  gist  of  theofience,  and 
appears  to  have  been  laid  with  sufficient  certainty.  [Lord 
Demnan  C.  J.  It  would  have  been  noofience  if  no  trial 
had  been  pending.]  M^DaniePs  Case{c)  sheWs  that 
abetting,  and  other  words  descriptive  of  such  conduct 
as  makes  an  accessory  before  the  fact  in  felony,  do  not 
necessarily  imply  immediate  personal  communication. 
[Paiteson  J.  There  may  be  a  misdemeanor  in  soliciting, 
though  it  be  not  shewn  that  the  suggested  offence  was 
committed;  but  I  do  not  see  how,  in  such  a  case,  a 
person  could  be  charged  as  an  accessory  before  the 
iact]    No  instance  of  the  kind  can  be  found. 

The  case  of  Bex  v.  SMt  (d)  is  thus  stated  in  Easfs 
Fkas  rf  the  Craom.  **  The  indictment  against  a  receiver 
of  stolen  goods  need  not  allege  time  and  place  to  the 
ffu:t  of  stealing  the  goods :  it  is  sufficient  if  they  be  al» 
leged  to  the  fact  of  the  receipt.  This  was  expressly 
decided  upon  consideration  in  Stolfs  case,  upon  an 
indictment  against  him  as  a  receiver  of  pieces  of  iron, 
which  was  removed  into  B.  B.  by  writ  of  error  after 
judgment  against  him  of  imprisonment  by  the  quarter 

(a)  S  MiUt,  5.  (6)  Fk^ib.  188.  86d. 

(c)  Foti.  Or.  X.  181.  (d)  8  Etaet  P.  C.  75S.  78a 
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sanioiis ;  lliongli  nlttmately  the  court  gave  no  opinioa    QtMm't  Bench. 

on  the  rested  the  case,  tbewrit  of  error  being  abandoned 

bj  the  prisoner.     It  appeared  on  inquiry  of  the  clerks     '^^  Qouir 
of  assiie  of  the  Wesiem  and  Oxford  circuits,  and  of  the    F.  O'Conitob. 
derk  of  the  arraigns  at  the  Old  Bailey^  that  such  had 
always  been  the  form  of  indictment  used  by  them."    It 
appears  that  the  prisoner  there  was  indicted  for  the 
sobftantive    misdemeanor,    created  by    statute  (a),  of 
feoariog  ^  stolen  "  iron,  knowing  it  **  to  be  stolen."    If 
be  had  been  diargad  as  an  accessory,  the  time  and 
plaee  of  the  stealing  must  have  been  shewn.     But  in 
the  case  tihere  presented  the  term  **  stolen  "  merely  im- 
plied a  quality  of  the  goods  which^  by  the  statute,  made 
it  mdawful  to  receive  them :  it  was  as  if  they  had  been 
averred  to  be  'Prencky  or  of  a  particular  colour.    And 
the  case  is  at  any  rate  anomalous ;  no  grounds  are  as- 
ngned  for  <the  supposed  decision ;  and  the  defendant 
afqpears  to  have  abandoned  his  writ  of  error  for  a  reason 
not  affscting  thtt  point   [Coleridge  3^  The  precedents,  in 
^Siark.  Criviu  PL  48S,  4,  of  indictments  for  misdemeanor 
in  receiving  stolen  goods,  appear  to  be  framed  on  Stotfs 
CateQi).'}    A  party  may  commit  the  offence  of  receiving 
Steven  goods  without  knowing  the  circumstances  of  the 
theft;  therefore  in  Begina  y.  Caspar (c)^  where  the  in- 
dictment stated  that  <*a  certain  evil-disposed  person'' 
stole,  and  certain  of  the  defendants  feloniously  received, 
they  were  held  to  be  sufficiently  charged  with  a  sub* 
stantive  felony ;  but,  in  the  case  of  another  defendant, 
charged  as  accessory  before  the  fact,  the  same  induce- 
ment was  held  not  sufficient.   Stotfs  Case  (6),  if  correctly 
stated  and  rightly  decided,  is  an  exception  to  general 

(a)  29:a.  2.  e.  so.  f.  I.     See  2  EastU  P.  C.  751. 

(6)  2  Batt*a  P.  C.  751.  753.  780. 

(c)  y  Moo.  a  a  JOl.     S.  a  9  Car.  i  P.  289. 
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Fohtme  K      rules ;  which  rules,  according  to  Lord  Hal^s  Sum^ 

1__  manf  (a),  cited  by  Bayley  J.  in  Bex  v.  BurdeU  (ft)t  extend 

Hie  QuxBir  ^  misdemeanor  as  well  as  to  felony. 
F,  O'Comroi,  It  is  shewn  in  4  Hawk.  P.  C.  18,  B.  2.  c.  25.  s.  34. 
(7th  ed.)  that  a  proper  venue  is  necessary  to  give  juris- 
diction to  the  grand  jury ;  and  that  for  this  reason,  if  it 
do  not  appear  by  the  indictment  that  the  offence  arose 
within  the  county,  &C,  for  which  the  grand  jury  was  re- 
turned, it  is  a  fatal  exception ;  and  their  finding  even  of 
a  collateral  matter,  expressly  alleged  to  have  happened  in 
a  different  county,  has  been  considered  void.  It  is  added : 
^*  Some  have  holden,  that  if  the  county  be  expressed  in 
the  margin  of  an  indictment,  the  vill  or  vills  in  which 
the  offence  is  laid,  shall  be  intended  to  be  in  the  same 
county.  But  the  greater  number  of  authorities  require 
a  greater  certainty.''  That  the  marginal  venue,  though 
it  may  help  the  want  of  averments  in  a  declaration,  will 
not  aid  in  a  criminal  case,  where  the  facts  are  not  alleged 
with  a  proper  venu&  in  the  body  of  the  indictment,  ap- 
pears from  Hamond  v.  The  Queen  (c),  Bex  v.  Yarring^ 
i(m{d)j  Shellofyf.  fVright{e\  and  J.M.Harl^sCase{g);  and 
this  doctrine  appears  to  have  been  recognised  in  Bex  v. 
R-aser^h),  where  the  indictment  was  found  in  Middlesex^ 
and  was  held  bad  for  want  of  jurisdiction,  because  those 
parts  of  the  indictment  in  which  a  venue  should  have 
appeared  were  left  blank.  Bex  v.  Connop  (i)  also 
bears   upon  this    point     The  Anonymous  {k)  case  in 

(a)  Pka$  €f  the  Crown :  Or,  a  Methodical  Summtayrftha  Prme^ 
MaUen  rdaimg  to  tktU  Sy^.     By  Sir  M,  Hak,  p.  203.,  Sth  ed.,  1716. 

(6)  4B.^AU.  155.  (c)  Cro.  ESx.  751. 

(tf)  S  JTeb.  S02.  (^e)  2  Com.  Sep.  562. 

(g)  6C.^  P.  12S. 

(A)  3  Bum's  Juttux,  383.  ed.  D*Qy.  i  ITnu.,  tii.  Indtdment  IX.  (4.). 
S.  C.  1  Moo.  a  a  407. 

(t)  4  ^.  jr  S.  942.  (k)  Xeilw.  33  b.  pi.  6. 
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KeilweVf  snd  Leaches  Case  {a\  cited  on  tlie  other  side,   Q^t^en't  Bench. 

1 848. 
contain  nothing  on  the  present  subject  but  extrajudicial   !_^ 

dicta.  The  decision  in  Rex  v.  Butlet-  (ft),  also  cited  for  ^  ^™ 
the  Crown,  was  that  the  Court  would  not  intend  a  place  ^'  O'Comhoe. 
named  in  the  body  of  the  indictment  without  ^^pradicL** 
to  be  the  same  with  that  nanded  in  the  margin.  And 
it  is  well  established  that  no  such  reference  by  intend- 
ment will  be  made  to  the  marginal  venue  in  an  indict- 
ment, though  in  a  declaration  it  may.  This  distinction 
between  civil  and  criminal  cases  is  pointed  out  in 
Regina  v.  Bhodes{c);  Anonymous  (d)  case  in  2  Lord 
Baymand;  Bex  v.  Burridge  {e) ;  Shelley  v.  Wrigfti(g); 
note  (1)  to  Bex  v.  Kilderly  {h) ;  and  LenthoTs  Case  (i) 
and  ChiUPs  Case  \k)y  there  cited.  The  marginal  venue 
in  a  declaration  shews  where  the  action  is  laid ;  in  an 
indictment  it  merely  refers  to  the  caption,  and  shews 
where  the  grand  jury  found  the  bill,  not  where  the 
oftnce  b  supposed  to  have  been  committed :  this  ap- 
pears from  2  Hal^s  P.  C.  165, 166.  Part  2.  c.  23.  Bex 
y.  J.  M.  Hart  (/)  is  a  case  in  point.  The  objection  there 
was  not  raised  by  demurrer,  and  must  clearly  have  been 
considered  as  if  taken  after  verdict 

The  last  cited  decision,  and  the  preceding  observa- 
tions, if  correct,  shew  that  the  objection  to  the  fourth 
count  in  this  case  is  not  cured  by  stat.  7  G.  4.  c.  64. 
f.  20.,  which  remedies  only  the  **  want  of  a  proper  or  ^ 
perfect  venue,  where  the  Court  shall  appear  by  the  in- 
dictment" **  to  have  had  jurisdiction  over  the  ofience." 
Want  of  a  proper  or  perfect  venue  does  not  mean  the 

(c)  Cro.  Jac  167.  (b)  S  Keb.  SOS. 

(c)  S  IaL  Ray,  886.  {d)  2  Ld.  Ray,  1304. 

(e)  S  P.  9rmt.  496,  497.  (g)  2  Com.  Rep.  562. 

(A)  1  Wmt.  Saund.  308.  6th  ed.  (t)  Cro.  EBx.  137. 

(k)  Cro.  EUx.  606.  (0  6  Car.  J-  P.  123. 
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roume  V.     omission  of  any.    The  defect  would  be  such  as  the 
184Sk 

statute  contemplates,  if  it  were  alleged-  that  the  defendant 


The  QuKXK  \y[^\^  and  entered  the  house  of  A.  situate  at  the  parish 
F.  cycoHwoft.  of  B. ;  because,  the  house  being  there,  it  must  be  taken 
that  the  breaking  was  commited  there.  So  if  a  viM 
were  described  as  a  parish.  The  ambiguity  in  Ogl^t 
Case  (a)  would  probably  come  within  the  meaning  of 
the  statute.  When  it  is  said  that  the  Court  must 
appear  by  the  indictment  to  have  had  jurisdiction,  '*  the 
Court"  does  not  mean  the  Grand  Jury,  but  the  justices 
who  sit  under  a  certain  commission  to  try;  and  they 
are  to  ascertain  the  jurisdiction,  not  from  the  marginal 
venue,  which  is  matter  of  caption  merely,  but  fiom  the 
body  of  the  indictment,  where  the  jurisdiction  must 
appear  from  two  circumstances,  die  nature  of  the  of- 
fence,  and  the  place  where  the  facts  are  stated  to  have 
occurred.  If  the  jurisdiction  depended  on  the  naming 
of  a  venue  in  the  margin,  the  Court  would  always  have 
jurisdiction,  as  to  place,  from  the  mere  circumstance  of 
the  grand  jury  having  found  a  bill. 

The  supposed  analogy  to  cases  under  stat  16  and 
17  Car.  2.  c.  8.  5.  1.  does  not  hold.  By  that  clause^ 
the  objection,  **that  there  is  no  right  venue,''  shall  not 
prevail  afler  verdict,  *<  so  as  the  cause  were  tried  by  a 
jury  of  the  proper  county  or  place  where  the  action  is 
•  laid.**  The  intention  there  was  to  meet  the  objection 
that  there  had  been  a  mistrial,  in  cases  where  some 
material  fact  was  aliped  with  a  wrong  venue  or  none,  pro* 
vided  that  the  cause  of  action  was  laid  with  a  proper  venue 
and  the  trial  was  had  according  to  such  venue.  Skinner 
V.  Guntan  (6)  shews  this.  Stat  7  0. 4.  c.  64.  s.  20.  does 
not  make  a  corresponding  provision  for  criminal  cases, 

(a)  8  Afe*«  P.  C.  laa  (6)  1  StnmdL  SS8. 
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which  therefore  stand  in  the  same  situation  as  dvii  cases  (huenft  Bench. 
before  the  statute  of  Charles  s  and  the  Courts  would        ^^^^' 
not  dien  have  presumed  after  verdict  that  the  jury  had     '^Ae  Qusbn 
authority  to  try,  merely  because  a  right  venue  appeared    F.  O'Comroa. 
m  the  margin  of  the  declaration. 

The  fifth  count,  which^  contains  no  statement  at  all 
as  to  place,  is  clearly  bad,  unless  the  marginal  venue  ' 
aids  it  and  may  be  imported  into  the  count  without  any 
words  of  reference. 

CWr.  adv.  vuU. 

Lord  Denman  C  J.,  in  Dimfy  term  {June  7th), 
1848,  delivered  judgment  as  follows. 

We  are  now  to  dispose  of  the  otgections  arising  from 
the  want  of  a  venue.  None  is  stated  in  the  fifth  count ; 
and  at  common  law  it  is  plainly  a  bad  count  for  that 
reason.  Every  material  fact  must  be  stated  with  time 
and  place  in  order  that  the  Ghrand  Jury  may  appear  ta 
lutve  jurisdiction  to  find  the  bill,  and  also  that  the  petty 
jary  may  be  drawn  from  the  proper  county  to  try  the 
case.  This  is  laid  down  in  all  the  books  and  authorities 
cited  at  the  bar :  and  indeed  the  count  was  scarcely  de- 
fended at  the  bar  as  good  at  common  law,  neither  con- 
taining any  venue  within  itself,  nor  referring  to  the 
county  written  in  the  margin.  Recourse  must  then  be 
had  to  Stat.  7  O.  4.  c.  64.  s.  20.,  enacting  that  no  judg* 
ment  after  verdict,  or  confession,  or  default,  shall  be 
stayed  **  for  want  of  a  proper  or  perfect  venue,"  pro- 
Tided  it  **  shall  appear  by  the  indictment "  that  the 
Court  **  had  jurisdiction  over  the  offence.'* 

Now,  whether  the  total  omission  of  a  venue  can  be 
considered  as  cured  by  those  words,  or  whether  they  are 
to  be  confined  to  cases  where  some  venue  b  stated. 


M  Q.B.   [TRINITY  TERM, 

rotuiM  V.     though  imperfectly  or  improperly^  hi  either  case  the 
]___  condition  on  which  the  remedy  is  given  by  stat.  7  G.  4. 


The  Qusni     ^^  54^  jg  th^t  ^jj^  Court  shall  appear  by  the  indictment 
R  O'CovMOB.  lo  have  had  jurisdiction  over  the  ofience. 

If  this  means  local  jurisdiction,  the  fifth  count  does 
not  shew  it:  for  no  place  is  mentioned  in  the  body  of  it ; 
-  and  we  cannot,  as  already  stated,  import  into  it  for  this 
purpose  the  county  noted  in  the  margin,  as  has  been 
done  in  civil  actions.  To  hold  this  would  be  to  say,  as 
was  indeed  said  by  the  Solicitor  General,  that,  wherever 
a  grand  juiy  of  any  county  has  found  a  bill  of  indict- 
ment for  a  crime  cognizable  under  the  commission,  a 
trial  which  takes  place  upon  it  in  that  county  must  be 
good  after  verdict,  though  the  indictment  may  not  shew 
the  Court  to  h&ve  any  local  jurisdiction  over  the  offence, 
on  which  condition  only  the  defect  is  cured  by  the  sta- 
tute* The  argument  drawn  from  stats.  16  &  17  Car.  2« 
c.  8.  and  4  Ann.  c.  16.  was  that,  as  in  civil  actions  the 
total  omission  of  a  venue  is  cured  by  the  former  under 
the  words  <*  for  that  there  is  no  right  venue,"  so  the  total 
omission  of  venue  in  criminal  cases  may  be  cured  by 
Stat.  7  G.  4.  c.  64.,  under  the  words  *^  for  want  of  a 
proper  or  perfect  venue."  But  the  defect  cured  in 
civil  actions  is  not  the  total  omission  of  venue,  but  a 
wrong  venue ;  and  it  is  cured  by  the  statute  of  Car.  2, 
if  •*  the  cause  were  tried  by  a  jury  of  the  proper  county 
or  place  where  the  action  is  laid."  Now  the  action  in 
every  civil  case  is  laid  in  the  county  stated  in  the 
margin ;  and,  if  the  trial  take  place  in  that  county,  the 
condition  is  fulfilled.  By  stat  4  Ann.  c.  16.  the  remedy 
is  extended  to  cases  of  judgment  by  default,  all  the  de- 
fects which  would  have  been  cured  by  any  of  the  statutes 
of  jeofails,  in  case  a  verdict  of  twelve  men  had  been 
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^fen'in  such  actipn,  being  expressly  cured  by  the  second  Queen's  Bench. 
section  of  that  statute.     To  bear  any  analogy  to  these  , 


statutes,  the  statute  of  7  G.  4.  should  have  cured  defects  ^®  ^"»*» 
ofvenue  where  the  cause  was  tried  by  a  jury  of  the  county  F.  O'Cohnob. 
m  which  the  indictment  is  preferred.  The  venue  in  the 
ntrgin  may  shew  this,  but  certainly  does  not  make  the 
indictment  shew  that  the  Court  had  jurisdiction  to  try  the  ' 
offence  unless  it  be  specially  referred  to  in  the  body  of 
the  indictment.  The  distinction  between  civil  and 
criminal  cases  in  this  respect  has  been  established  in  so 
many  cases  that  it  is  impossible  for  this  Court  to  over- 
look  or  neglect  it :  Bex  v.  Rhodes  (a),  LenthaPs  Case  (6), 
Bex  v»  Burridge  (c),  and  Bex  v.  Fasset  {d)^  there  cited. 
Odier  cases  were  referred  to  iu  the  argument.  It  fol- 
lows then,  as  the  Court  cannot  connect  the  body  of  the 
indictment  with  the  margin  in  this  case  for  want  of  such 
special  reference,  that  it  does  not  appear  by  the  indict- 
ment that  the  Court  where  the  indictment  was  found 
bad  jurisdiction,  and  that  the  defect  is  not  cured  by  the 
statute  7  0. 4.  c.  64.  s.  20. 

The  Court  has  considered  whether  the  words  of  that 
statute  may  not  admit  of  a  different  and  a  wider  mean- 
ing, viz.  that  the  offence  shall  appear  to  be  of  such  a 
nature  that  the  C6urt  has  authority  to  try  it;  and  a 
strong  argument  in  favour  of  this  consti'uction  arose 
from  the  apparent  impossibility  of  giving  effect  to  the 
words  in  any  other  manner.  But  we  are  satisfied  that 
such  is  not  the  case,  and  are  convinced  that  defects  of 
tenue  are  not  intended  to  be  cured,  unless  the  juris- 
diction of  the  Court  in  respect  of  locality  is  made  to 
appear. 

(«)  2  LtL  Ray.  88C.  (A)  Cro.  Eliz.  137. 

(c)  3  P.  nr.  439.  (//)  3  P.  Wms.  497r 

VOL.V.    N.S.  D 
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Volume  K         One  ccmrideration  is  decisive  on  thi^  point    Persons 
accused  might  be  punished  for  ofiSsnoes  committed  in 


Tbe  Qfimwx  another  realm^  if  the  quali^  of  the  offence  alone  gave 
F.  0*0010101.  jurisdiction.  This  clearly  was  never  intended.  Mr. 
Dundas  referred  to  a  case  reported  not  quite  correctly 
in  the  last  edition  of  Bum's  Justice  (a).  It  is  also  re* 
ported  in  1  Moody's  Craom  Cases  (6).  I  now  bold  the 
very  case  on  which  the  opinion  of  all  the  judges  was 
taken,  and  a  copy  of  the  indictment  itself.  The  prisoner 
was  tried  for  bigamy  at  the  Old  Bailey^  in  1833.  The 
first  marriage  was  allied  to  have  been  contracted  in 
Kent;  the  second  in  Surrey:  he  was  allied  to  have 
been  apprehended  on  a  day  named;  but  of  the  place 
or  county  in  which  he  was  apprehended  no  mention 
was  made.  The  conviction  was  held  bad,  the  felony 
being  proved  in  Surrey^  while  the  venue  in  the  margm 
was  Middlesex.  But  no  suggestion  was  offered  that 
Middlesex  could  be  drawn  from  the  margin  into  the 
body  of  the  averment  of  his  apprehension,  though  that 
would  have  unquestionably  cured  the  defect  (c).  Nor 
did  it  occur  to  any  one  that  the  conviction  could  be  up- 
held by  the  offence  of  bigamy  being  such  a  one  as  &lls 
within  the  jurisdiction  of  the  Court  T^e  objection  on 
the  score  of  omitting  a  local  venue  is  not  merely  tech- 
nical, but  is  real  and  important;  for  the  allegation  of 
material  facts  as  occurring  in  the  county  is  not  only 
that  which  alone  authorizes  the  grand  jury  to  entertain 

(a)  Bex  T.  JVoier,  3  BunCt  Jtatice^  383.  ed.  D'Oy.  jr  ^ffw.  tit.  Inm 
didment  IX.  (4.).  PaUeton  J.»  at  the  conclusioii  of  the  preient  judg* 
menty  laid  that  the  error  in  the  late  edition  of  Bum  was  imputable  to 
himself,  the  note  of  Bex  y.  Frtuer,  as  printed,  having  been  given  to  the 
editors  by  him. 

(6)  Fkge  407.     See  Begma  v.  Hmiey^^Moo.  4*  Bob.  524.  5Sa 

(c)  Stat  9  (?.  4.  c.  31.  f.  SS. 
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the  bill  of  indictment,  and  generally  empowers  the  Court  QMien*8 
to  proceed  against  the  offenders^  but  is  also  the  sheriflf 's  


warrant  to  summon  the  petty  jury  who  must  pass  be-  '^^^  Qvmi 
twesa  the  Crown  and  the  prisoner.  In  case  of  an  ?•  O'Comvob. 
indictment  against  witnesses  for  perjury,  their  trial 
might  be  greatly  embarrassed,  and  perhaps  jostice  de- 
feated, where  the  jnry  should  appear  to  have  been  em- 
panneUed  to  try  without  authority.  To  make  the  act 
of  trying  confer  the  right  without  some  express  provi- 
sion against  those  consequences  would  be  a  change  so 
violent  that  we  cannot  believe  it  to  have  been  intended 
by  the  legislature. 

We  are  therefore  of  opinion  that  judgment  on  the 
fifth  count  must  be  arrested. 

An  objection  was  also  taken  to  the  fourth  count  on 
the  score  of  venue,  a  material  fiict  being  allq;ed  with- 
out place.  SMfs  Case{a)t  reported  ia  2  Easfs  Pleas  of 
the  Crawrij  was  thought  to  bear  directly  on  this  doctrine^ 
and  was  not  successfully  distinguished  in  the  argument 
But  the  Master  of  the  Crown  Office  has  found  the 
paper  book  in  that  case,  on  which  Ashhurst  J.  took  his 
Bote  of  the  argument,  conducted  by  Lord  Abinger  on 
the  one  side,  and  the  late  Mr.  Justice  Vaughan  on  the 
other,  in  Michaelmas  term  1798.  The  indorsement  of 
that  learned  Judge  intimates  that  the  case  stood  for 
further  argument  The  prisoner  was  convicted  in  Aprilf 
and  then  sentenced  to  twelve  months'  imprisonment, 
more  than  half  of  which  had  expired  before  the  argu- 
ment; and  there  is  every  reason  to  suppose  that  Sir 
£.  H.  East  is  mistaken  in  reporting  that  case  as  de- 
cided.    Indeed  he  himself  intimates  (h)  that,  if  there 

(a)  2  £aiff  P.  C.  751.  753.  78a  (6)  Bige  753. 
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Fobuiu  y.      was  error  in  the  sentence,  it  might  possibly  have  been 
L—  amended  by  being  changed  into  transportation  for  four- 


Ttw  Qdmh     jggjj  years,  and  that  the  prisoner's  counsel  was  aware  of 
T.  0*CoinroB.  ^e  danger  that  might  attend  the  success  of  his  argu- 
ment. 

.  We  think,  however,  that  here  the  statute  of  7  G.  4.  ap- 
plies a  remedy,  as  the  conduct  imputed  as  criminal  to  the 
defendants  is  stated  with  a  venue.  The  count  avers  un- 
lawful assemblies  at  divers  places  not  named,  as  intro- 
ductory of  the  charge  against  the  defendants,  which  is 
the  aiding  and  assisting  persons  to  continue  the  said 
assemblies ;  and  that  aiding  and  assisting  is  laid  in  Lan* 
cashire.  The  count,  therefore,  has  a  venue,  though  an 
imperfect  one  because  the  introductory  averment  of  a 
material  fact  is  without  place,  but  the  charge  against  the 
prisoners  has  a  venue,  and  refers  to  the  former  part  of 
the  count,  which  former  part  may  therefore  be  fairly 
said  to  have  an  imperfect  venue :  and,  as  the  ofience  is 
laid  with  a  proper  venue,  the  Court  appears  by  this 
count  to  have  jurisdiction  over  iL 

We  are  hence  of  opinion  that  this  count  may  be  sup- 
ported by  force  of  stat.  7  G.  4.  c.  64<.,  notwithstanding 
the  objections  to  its  venue. 

Judgment  arrested  on  the  fifth  count  (a)* 

In  the  same  term,  June  9th,  counsel  were  further 
heard  in  support  of  the  rule  for  arresting  the  judgment 
on  the  fourth  count,  and  contended  that  the  count,  in 
several  respects,  failed  to  shew  an  indictable  offence 
committed  by  the  defendants.  The  Court  took  time 
for  consideration,  but  no  judgment  has  yet  been 
given. 

(o)  Ste  the  next  two  cases. 
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Queen's  Seikeh. 
1S4S. 


The  Queen  against  Mteb  Albert.  S^^MsS-i 

THIS  was  an  indictment  for  unlawful  exposure  of  the  .^"  indictment 
*^  for  misde- 

person,  and  commenced  as  follows.  meanor,  found 

at  the  Central 

'^  Central  Criminal  Court,  to  wit     The  jurors  for  Criminal 
oar  Lady  the  Queen  upon  their  oath  present  that  Myer  the  margin 
Albert,  late  of  the  parish  of  Si.  Stephen,  Coleman  Street,  J^'JIal'cri- 
in  the  city  of  London,  and  within  the  jurisdiction  of  the  ^JJ^^^'Sit 
said  Court,  labourer,  being  a  person  of  most  wicked **  ^^'*J1^^^ 
Sec.  '^mind  and  disposition  **  &c.,  **and  intending  as  st.suphent 
much  as  in  him  lay  to  vitiate  and  corrupt  the  morals  of  in  the  dtj  of 
her  Majesty's  liege  subjects  "  &c.,  *^  on  the  12th  day  of  within  the  ju- 
May  in  the  fourth  year  "  &c.,  "  with  force  and  arms,  at  ^^  ^^^ 
the  parish  aforesaid  and  within  the  jurisdiction  of  the  J^"|J!rjJcJ"' 
said  Court,  unlawfully"  &c.  "did  expose'*  &c.,  *'  with  ^^^J^foJ^J** 
intent  to  vitiate  and  corrupt  the  morals  of  her  Majesty's  taid,andwiUun 

^  ''      ^       thejuriidic- 

said  liege  subjects  "  &c.  tion  '*  &c,  un- 

No  further   reference  was   made  to  venue  than  as  alleging  the  * 

above  stated.     Tliere  were  two  other  counts,  not  mate-  further  sute- 

rially  differing  from  the  first.  ""  TLfinTcT 

The  indictment  was  removed  into  this  Court  by  cer-  ™*"' 7^  ^ 

J  moved  by  cer- 

tiorari, and  tried  at  the  sittings  in  London  after  Michael-  t<o«rif  and 

°  tned  in  Lon^ 

mas  term,  1841;  when  the  defendant  was  convicted.   In  don^andUie 

,         defendant  con* 

the  ensuing  term  a  rule  nisi  was  obtained  for  arresting  victed.    On 

,1.1  T     1         rv^  «    .  motion  in  arrest 

the  judgment.     In  last  Trinity  ierm,  of  judgment: 

Semble,  thai 
the  venue  at* 

Gwmey  shewed  cause.     The  objection  is,  that  no-  ^SZ^^JTf^rt 
thing  appears  by  the  indictment  to  shew  jurisdiction  in  *pp««red  su^ 

in  the  city  of 
London :  and  Held,  assuming  this  to  be  otherwise,  that  tlie  defect  was  only  want  of  a 
I»roper  or  perfect  venue,  and  was  cured  by  sut.  7  6*.  4.  c.  64.  «.  20. ;  for  that  the  in* 
diilnent  ahewed  jurisdiction  in  the  Court  at  nisi  prius  to  try  the  case  in  Ldndon, 
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I  Vchme  V.     the  Court  to  try  the  case  at  Nisi  Prius  in  London. 
1__  Stat.  4  &  5  ^  4.  c.  36.  &  1.  constitutes  judges  of  a  court 


TheQgxnr  to  be  called  the  "Central  Criminal  Court**  Sect 2 
empowers  the  Crown  to  issue  commissions  of  oyer  and 
terminer  to  inquire  of^  hear  and  determine  all  treasons^ 
&C.  and  misdemeanors  committed  within  the  city  of 
London  and  county  of  Middlesex^  and  within  certain 
parts  of  counties,  parishes^  parts  of  parishes,  and  other 
districts,  and  empowers  the  before  mentioned  judges 
to  hear  and  determine  all  felonies,  misdemeanors,  &c. 
which  might  be  heard  and  determined  under  any  com- 
mission of  oyer  and  terminer  for  London  or  Middlesex^ 
or  might  have  been  heard  &c.  under  such  commission 
*for  the  other  districts  &c.  named  if  they  had  been 
counties  of  themselves.     Sect.  3  enacts, 

"  That  the  district  situated  within  the  limits  of  the 
jurisdiction  hereinbefore  established  shall  be  deemed 
and  taken  to  be,  in  all  cases  tried  before  the  said  justices 
and  judges,  one  county  for  all  purposes  of  venue,  local 
description,  trial,  judgment,  and  execution,  not  herein 
specially  provided  for ;  and  that  in  all  indictments  and 
presentments  preferred  and  tried  before  the  said  justices 
and  judges  the  venue  laid  in  the  margin  shall  be  as 
follows,  < Central  Criminal  Court  to  wit;'  and  all 
offences  which  in  other  indiptments  would  be  laid  to 
have  been  committed  in  the  county  where  the  trial  is 
had,  and  all  material  facts  which  would  be  in  other  in- 
dictments averred  to  have  taken  place  in  the  county 
where  the  trial  is  had,  shall,  in  indictments  prepared 
and  tried  in  the  said  court  be  laid  to  have  been  com- 
mitted and  averred  to  have  taken  place  within  the 
jurisdiction  of  the  said  court'' 

Supposing  that  no  other  venue  were  stated  here  than 
"  Central  Crimmal  Court,"  the  question  would  be,  as 
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in  Iteghia  t.  Siamdi  (a)  (now  depending^  whether  stat  (2iiim*«  jmmA. 
4&5J9^.4.  c 86.  authorized  the  trial  of  rach  an  in-  ^^*^* 
dictmeot  in  any  county  or  place  except  before  the  Tbe  Qvunr 
Gentr^  Criminal  Court.  To  hold  that  it  does  not 
would  prerent  the  use  in  future  of  the  short  form 
provided  by  sect.  3.  And  the  words  "  indictments 
and  presentments  preferred  and  tried  before  the  said 
jnstioes  and  judges '^  may  reascmably  be  construed  to 
mean  indictments  preferred  and  presentments  tried. 
•The  term  ^preferred  "  does  not  seem  applicable  to  pre- 
jentments.  But,  at  all  events,  this  case  differs  firom 
Begina  v.  Stomett{a)f  because,  in  the.  body  of  the  present 
indictment,  the  defendant  is  said  to  be  *^of  the  parish 
of  SL  Stepkeny  Coleman  Street,  in  the  city  of  London^'' 
md  the  ofience  is  said  to  haye  been  committed  <<at 
die  parish  aforesaid.**  It  is  objected  that  the  parish 
may  not  be  wholly  within  the  city,  and  the  indict- 
ment should  have  laid  the  offence  as  committed  ip 
the  parish  and  also  within  the  city.  But  the  Court 
will  not  assume,  in  the  absence  of  proof,  that  the  parish 
was  partly  within  and  partly  without  the  city.  In 
Bex  V.  Perkins  (b)  the  prisoner  was  indicted  for  a 
larceny  *<at  the  parish  of  Hales  Otoeth  in  the  county  of 
Worcester;^,  it  appeared  that  in  fact  the  parish  was 
partly  in  Worcestershire  and  partly  in  Shropshire ;  and 
the  defendant's  counsel  objected  that  the  fact  should 
have  been  laid  as  *^  in  that  part  of  the  parish  of  Hales 
Owen^  which  is  situate  in  the  county  of  Worcester:-* 
but  the  objection  was  overruled.  The  decision  in  Re^ 
V.  Bwrridge  (<;),  that  the  Court  could  not  intend  the 
whole  township  or  vill  of  Ivelchester  to  be  in  the  coun^ 

(fl)  Port,  ytjgd  44.  (6)  4  Car.  ^  P.  363. 

(0  3  P.  Wmt.  439.  496. 
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Foiumg  K     otSamersetf  may  be  relied  upon  for  the  defendant,  but 

1843* 
[__  is  contrary  to  the  authority  just  cited.     And  the  present 


The  QusM  objection,  if  borne  out  by  Rex  v.  Burridge{a\  is  cured 
AiMox.  by  Stat  7  G.  4.  ^.  64.  5. 20.,  the  defect  being  only  the 
<*  want  of  a  proper  or  perfect  venue,''  and  the  indict- 
ment shewing  that  the  Court  which  tried  had  juris- 
diction. It  may  also  be  urged  that  **  then  and  there '' 
should  have  been  inserted  after  the  words  **  with  in- 
tent.**  But  the  earlier  part  of  the  count  was  an  aver« 
ment  of  intention  sufficiently  connected  with  the  venue. 
And  intention  is  not  material  to  an  offence  of  this  kind ; 
Hex  V.  Crunden  (£)• 

ilf.  Chambers^  contra.  The  question  is,  whether  the 
Couft,  that  is  the  Judge  and  jury  who  tried  this  case, 
appear  by  the  indictment  to  have  had  jurisdiction. 
Unless  that  be  so,  the  statute  will  not  aid.  If  the 
parish  were  without  the  city,  there  would  have  been  a 
mistrial,  the  London  jury  being  incompetent  to  try. 
Now,  in  the  first  place,  the  ^*  parish  of  SL  Stephen^  CoU" 
man  Street^  in  the  city  of  London^  mentioned  as  part  of 
the  defendant's  addition,  cannot  be  referred  to  in  the  sub- 
sequent part  of  the  count,  so  as  to  make  up  an  averment 
of  venue ;  Sutton  v.  Fenn  {c) ;  the  addition  not  being  a 
substantive  and  traversable  allegation  in  the  indictment. 
Stat.  4  &  5  ^.  4.  tf.  36.  5. 3.  enacts  that  the  district  to  be 
comprised  under  the  wo^'ds  **  Central  Criminal  Court '' 
shall  "in  all  cases  tried  before  the  said  justices  and 
judges"  be  deemed  one  county  for  all  purposes  of 
venue,  local  description,  trial,  &c. ;  and  that,  in  all  in- 
dictments "  preferred  and  tried ''  before  the  iMud  justices 

(a)  3  p.  Wmu  4S9.  496.  (h)  S  Camp.  89. 

(c)  8  WUi.  SS9. 
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and  judges^  the  marginal  venue  shall  be  <<  Cenh'al  QuiinU  Beneh. 

Criminal  Court,**  and  the  material  facts  laid  as  com-        ^°^^* 

milted  and  taking  place  **  within  the  jurisdiction  of  the     '^^  Qutn 

said  court.''    But  this  does  not  apply  to  indictments       Auusr. 

preferred  liefore  the  justices  and  judges  of  that  court 

and  tried  elsewhere;  nor  does  the  clause  provide  for 

that  case.     The  objection  would  have  been  obviated  if 

the  indictment  had  said  that  the  ofiTence  was  committed 

at  the  parish  o{  St.  Stephen^  Coleman  Street j  in  the  city  of 

London  ;  but  the  Court  will  not  intend  that  the  whole 

parish  is  within  the  city ;  Rexy.  Burridge  (<?),  and  Parker 

V.  Sadd  {b)i  there  cited ;  nor,  if  part  be  without  the  city, 

that  the  offence  was  not  committed  in  thftt  part.     [LfOrd 

Denman  C  J.  Stat.  22  Car.  2.  c.  1 1.,  *^  for  the  rebuilding 

of  the  city  of  London  '*  after  the  fire,  speaks,  in  sect.  62, 

of  the  parishes  to  be  settled  "within  the  said  city,"  and 

mentions  among  them,  in  sect  63,  **  iS/.  Stephen's  Cole* 

man-Street  {cy'\    The  Court  will  not  say  that  there 

is  not  another  St.  Stephen's  Coleman  Street^  partly  in 

Lmdon  and  partly  without.      [Lord  Denman  C.  J.   I 

think  we  may  venture  to  do  that.    Patteson  J.    If  your 

objection  affects  the  indictment  itself,  and  the  indictment 

was  good  when  found,  it  could  not  become  bad  by  being 

removed.]     The  objection  is  to  the  trial.     There  was  no 

power  to  try  in  London^  for  want  of  a  proper  description 

of  place  in  the  body  of  the  indictment.     \_Patteson  J. 

The  question  then  is,  whether  we  can  find  any  thing  in 

the  indictment  authorizing  the  Court  to  award  a  venire 

into  London.']    Begina  v.  Stowell  (d)  is  like  this  case,  but 

that  the  indictment  there  mentions  no  parish  or  county. 

(a)  3  P.  fTnu.  496.  497.  (&)  1  Sid.  345. 

(c)  Gumey  mentioned  also  sUt.  22  &  23  Car,  2.  c.  15.  i.  2.  (16). 

(rf)  Poit,  page  44. 
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.  rflAMM  r.         Lord  Denman  C  J.     The  objection^  as  now  pre- 

sented  to  nsj  brings  the  question  to  this :  whether  the 

Tbe  Qunv  parish  of  St.  Stephen  Cdeman  Street  sufficiently  appears 
by  the  indictment  to  be  in  the  city  of  London.  The 
ud  22  Car. 2.  c.ll.  shews  that  it  is  within  the  city; 
and,  where  an  indictment  mentions  a  parish  in  a  county, 
and  afterwards  an  act  is  alleged  to  have  been  done  in 
the  ^*  county  aforesaid/'  that  averment  as  to  place  is 
sufficient.  If  the  case  in  Peere  WiUiams  {a)  raised  any 
doubt,  the  objection  is  cured  by  stat  7  G.A.  c.  64«  s.  20. 

Patteson  J.  The  ruling  in  Bex  y.  Burridge  [b)  goes 
a  great  way,  because  there  the  charge  of  aiding  an 
escape  ^^  at  Ivelchester  "  was  tied  up,  by  the  word  *<  afore- 
said," to  *^  Ivelchester  ^  in  the  county  of  Somerset.  It 
is  said  here,  as  in  that  case,  that  the  Court  cannot  take 
notice  that  part  of  the  parish  is  not  without  the  city  of 
London*  The  objection,  however,  if  available,  is  cured 
by  Stat.  7  G.  4.  c.  64.  s.  20.  The  words  **  parish  afore- 
said,'' here,  refer,  not  to  the  margin  of  the  indictment,  but 
to  something  in  the  indictment  itself.  It  is  true,  that  is 
only  the  defendant's  addition;  but  it  is  a  statement  in 
the  body  of  the  count  The  defect,  at  most,  is  only  an 
imperfect  venue^  and  cured  by  stat  7  G.  4s.  c.  64.  s.  20., 
the  G>urt  which  tried  the  case  appearing  by  the  indict- 
ment to  have  had  jurisdiction.  This  Court  has  juris- 
diction over  an  indictment  removed  into  it,  let  the  venue 
be  where  it  will ;  and,  as  to  the  indictment  itself,  if  it 
was  good  on  the  face  of  it,  it  does  not  become  bad  by 
being  removed.  It  may  be  that  the  Court  had  not  juris- 
diction to  send  the  case  into  London  for  trial  unless 

(a)  Rex  T.  Burridge,  3  P.  Wnu.  439.  496.  <6)  3  P.  Wmu  496. 
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something  appeared  in  the  indictment  to  authorize  that  <lii*m'«  Bmek. 
course ;  bot  here  I  think  enough  did  appear  (a).  * 

The  QuuN 

WiujAMB  J.  Supposing  the  question  of  venue  to  be  Aluet. 
UiAj  at  issue  in  this  case,  and  that  there  is  weight  in 
the  objection  (to  which  some  consideration  is  certainly 
dae  out  of  respect  for  the  ruling  in  Rex  y.  Burridge  {b\ 
though  the  proposition  there  is  not  to  be  easily  under- 
stood), I  think  stat«  7  G.  4.  e.  64.  s.  20.  cures  the  defect. 
Mr.  Chambers  admits  that,  if  the  offence  had  been  laid 
as  committed  ^at  the  parish  of  St.  Stephen^  Coleman 
Street^  in  the  city  of  Umdon^  it  would  have  been  suf- 
fident:  and,  if  so^  the  fault  is  only  an  imperfect  venue. 
As  to  the  question  of  trial,  enough  appears  to  shew  that 
the  jury  was  properly  directed  to  come  from  the  city  of 
hmdon. 


Coleridge  J.  There  is  enough  to  shew  that  this 
case  was  tried  by  a  jury  competently  assembled,  if  the 
aIl^;ation  that  the  defendant  did  the  act  '*at  the  parish 
aforesaid "  be  read  by  the  rules  of  common  sense.  It 
is  argued  that  the  word  "  aforesaid ''  is  ineffectual  be- 
cause it  refers  only  to  the  description  of  the  defendant, 
which  is  immaterial.  But  it  is  unimportant  how  the 
name  of  the  place  is  stated  in  the  beginning :  *<  afore- 
said "  has  the  same  effect  as  if  the  words  were  repeated. 
The  question  is,  whether  they  are  here  repeated  with 
enough  precision  in  the  place  where  the  offence  is 
charged ;  and  I  think  they  are  so. 

Rule  discharged  (c). 

(a)  See  Her  t.  CmuMp^  4A.i  E.  942.  * 

(6)  3  P.  1f»u.  496.  (c)  See  the  next  case. 
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Voiume  V. 

1843. 


The  Queen  against  Stowell. 

An  indictment  TNDICTMENT  for  misdemeanor,  preferred  at  the 
in'tbe'central  Central    Criminal   Court,  September^   1841.      The 

^"f^^^  marginal  venue  was  «  Central  Criminal  Court,  to  wit.'' 
b!lin"^!^tna  Throughout  the  indictment,  the  only  allegation  of  the 
Criminal  Cowrt  pj^^e  of  Committing  the  alleged  crime  was  "  within  the 
material  facts     jurisdiction  of  the  said  Central  Criminal  Court**  la).  The 

being  laid  only 

as  having  taken 

place  **  within  the  jurisdictioii  of  the  said  court."     The  defendant,  having  removed  it  by 

certiorari,  was  tried  at  nisi  prius  in  MkUUetex,  and  found  guilty. 

Judgment  arrested,  the  description  of  place  not  being  made  sufficient,  by  stat  4  &  5  IT.  4« 
c  36.  «.  3.,  in  cases  not  tried  at  the  Central  Criminal  Court,  and  the  defect  not  being  cured 
by  Stat.  7  G.  4.  c  64.  s,  2(X,  the  Nisi  Prius  Court  not  appearing  '<  by  the  indictment  *' 
**  to  have  had  jurisdiction  over  the  offence.** 

This  Court  refused,  after  verdict,  to  enter  a  suggestion  for  a  trial  in  liidtUetex^  nunc  pro 
tunc     And,  $enMe,  such  an  application  would  not  be  granted  at  any  period.     . 

An  indictment  preferred  in  the  Central  Criminal  Court  should,  wiUi  a  view  to  the  pos- 
sibility of  its  removal,  contain,  besides  the  statutory  venue,  a  venue  of  the  county  where  the 
offence  really  took  place.  And,  if  that  has  not  been  done,  it  should  be  made  a  condition  of 
the  removal  by  certiorari  that  defendant  consent  to  the  insertion. 

(a)  The  first  count  of  the  indictment  was  as  follows. 

**  That  heretofore,  to  wit  on  the  1 1th  day  of  J/oy  a.d.  1841,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  John  Rawiu^ 
ton  Esquire,  then  being  one  of  the  magistrates  of  the  Police  Courts  of 
the  Metropolis  sitting  at  the  Police  Court  in  MaryUbone^  within  the 
Metropolitan  Police  District,  in  due  form  of  law  did  make  his  warrant  of 
commitment  under  his  hand  and  seal,  to  wit  at  the  parish  of  St.  Maryk^ 
bone,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
Court,  bearing  date  the  same  day  and  year  aforesaid,  directed  to  the  keeper 
of  her  Majesty's  gaol  of  Newgate  or  his  deputy ;  by  which  said  warrant  it 
was  directed  that  the  said  keeper  of  her  Majesty's  gaol  at  Newgatet  or  his 
deputy,  should  receive  into  his  custody  the  bodies  of  John  WiUkm$  and 
John  IFakeling,  charged  before  the  said  J,  IL  Esquire,  one  of  the  magis- 
trates*' &c.,  « sitting  at  the  Police  Court  in  MarytOHme,  within  the 
Metropolitan  Police  District,  upon  the  oath  of  Esther  Stanley  and  others, 
with  feloniously  stealing,  taking  and  carrying  away  from  the  person  of 
the  said  Esther  Stanley  one  purse,*'  &c.,  «*  the  property  and  monies  of 
the  said  Esther  Stanley,  within  the  jurisdiction  of  the  Central  Criminal 
Court,  against  the  statute"  &c  :  «and  the  said  J.  H.  Esquire,  so  being 
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indictment  was  removed  by  certiorari  at  the  defendant's  0^*^^**  Bench. 

I  QAQ 

instance  and  tried  before  Lord  Denman  C.  J.,  at  the   L_ 

Middlesex  sittings  after  Hilan/  term,  1842,  when  the     The  Qu«k 
ddendant  was  found  Guilty.    In  Easter  term,  1842,  M.      ^ovu^li^ 


locb  magiitimte  as  aforesaid,  under  the  authority  of  an  act  of  parlia- 
ncDt"  fte.  (4  &  5  W.A.  e,  SS.),**  did  thereby  commit  the  said  John  WU- 
hnu  and  John  WakeUng  to  the  said  gaol  of  Newgate,  and  did  thereby 
R^utre  the  keeper  thereof  them  safely  to  keep  until  they  should  be  dis- 
dtrged  by  doc  course  of  law :  as  by  the  same  warrant  more  fully  ap- 
pcsrs :  by  yirtue  of  whidi  said  warrant  of  commitment,  afterwards,  to  wit 
OB  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  and  within  the 
jvisdictioo  aforesaid,  the  keeper  of  the  said  common  gaol  did  receive  the 
■id  Jokn  WilSams  and  Join  H^akelmgmto  his  custody  in  the  said  common 
gMiL"    **  That  heretofore,  to  wit  on  the  day  and  year  aforesaid,  at  the 
psrish  aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  one  £tther    . 
Amley,  late  of  the  said  parish,  spinster,  appeared  before  the  said  J.  R,, 
ID  being  sueb  magistrate  as  aforesaid,  and  did  then  and  there  give  evidence 
ipinst  the  said  John  WUSamt  and  John  Wakdmg  upon  the  charge  afore- 
isid,  which  evidence  was  material  in  the  prosecution  of  the  said  charge 
ipon  wfaitb  they  the  said  John  WUKams  and  Jokn  Wakelmg  were  so  com- 
mitled  as  aforesaid  t  and  she^  the  said  Either  Stanley^  was  then  and  there 
bound  over  by  the  said  /.  /?.,  .so  being  such  magistrate  as  aforesaid,  to 
sppcar  at  the  then  next  session  of  oyer  and  terminer  and  gaol  delivery  to 
be  bolden  for  the  jurisdiction  of  the  Central  Criminal  Court  at  the  Justice 
Hsn  in  the  OH  Bailey,  and  then  and  there  prefer  a  bill  of  indictment  * 
and  proaecute  the  law  with  effect,  and  give  evidence  in  her  Migesty's 
behalf  against  the  said  J.  W,  and  J.  W.  for  feloniously  stealing,'*  &c. 
'*from  the  person  of  the  said  Either  Stanley  one  purse  *'  &c.,  "  the  pro- 
perty  and  monies  of  the  said  Est/ter  Stanley,  within  the  jurisdiction  of  the 
nid  Court,  against  the  peace  *'  &c. :  "  and,  if  the  bill  should  be  found  a 
true  bill,  that  then  the  said  Esther  Stanley  should  also  appear  in  the  said 
Central  Criminal  Court,  and  then  and  there  prosecute  **  &c.,  **  and  not 
depart  tlie  said  Central  Criminal  Court  without  leave.**     **  That  Thonuti 
Sbwell,  late  of  the  said  parish,  and  within  the  jurisdiction  of  the  said 
Court,  labourer,  well  knowing  the  premises,  but  being  an  evil  disposed 
person,  and  contriving  and  intending  to  obstruct  and  impede  the  due 
course  of  justice,  afterwards,  to  wit  on,"  &c.  "and  within  the  jurisdiction 
of  the  said  Court,  unlawfully  and  unjustly  endeavoured  to  persuade, 
hinder  and  prevent  the  said  Eether  Stanley  from  appearing  at  the  trial  of 
the  said  J,  W,  and  J.  W,  on  the  charge  aforesaid,  to  testify  the  truth  and 
give  evidence  at  the  trial  of  the  said  J.  W,  and  the  4aid  /.  W,  for  the 
•aid  offence,  for  which  they  the  said  J,  ]V,  and  /.  U\  were  so  committed 
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Chambers  obtained  a  rule  nisi  for  arresting  the  judgment. 
In  Michaelmas  vacation  (November  26th)  1842  (a), 

R.  V.  Bichards  shewed  cause,  and  M.  Chambers  sup* 
ported  the  rule.  Besides  the  authorities  referred  to  in 
the  judgment,  the  following  were  mentioned :  B^na  t. 
Smith  {b);  Bex  y.J.MitUer  Hart{c)\  1  ChiU.  Or.  L. 
661.  (2d  ed.) ;  1  Stark.  Cr.  PL  62.  (2d  ed.). 

GiT.adv.  vidi. 


Lord  Denman  C.  J.,  in  this  vacation  {June  2Mh)f 
delivered  the  judgment  of  the  Court. 

The  objection  taken  to  this  indictment  was,  that  it 
did  not  shew  the  offence  to  have  been  committed  in 
Middlesex^  by  a  jury  of  which  county  it  had  been  tried 
at  nisi  prius  in  the  Queen's  Bench.  It  had  been  pre- 
ferred and  found  at  the  Central  Criminal  Court,  and  re- 
moved by  the  defendant  by  certiorari  into  this.  The  form 
of  the  indictment  followed  sect  3  of  stat.  4  &  5  ^.4. 
c.  36.,  which  enacts  &c.  (His  Lordship  here  read 
sect  3,  set  out  in  Begina  v.  Albert,  ant^  p.  38.). 

No  provision  is  specifically  made,  either  as  to  the 
form  of  the  indictment  or  the  jurisdiction  for  trial,  in 
the  case  of  indictments  removed  by  certiorari  into  this 
Court  It  was  urged  that  we  might  read  the  words 
"  preferred  and  tried  **  as  if  they  were  "  preferred  or 
tried,"  and  that  this  case  would  then  be  provided  for 


as  aforesaicU     To  the  great  obftniction,  hindrance  and  delay  of  public 
justice,**  &C. 

There  were  three  otiier  counts,  not  differing  from  the  first,  so  far  as  re- 
gards  the  point  stated  in  the  text 

(a)  Before  Lord  Deruntm  C  J.,  Coleridge  and  Wig^num  Js. 

(b)  S  JMw.  «>  J{o6.  109.  ic)6at  P.  123. 
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QDcler  the  former  alternative.     And,  as  r^jards  the  <2iMnif«  Bmck. 


184S. 


f enue  in  the  margin,  thb  would  be  so :  but  it  would 

letve  the  difficulties  which  arise  as  to   the  trial  un-     TheQussM 


▼. 


touched.  In  Bex  v.  Cormop  (a)  this  Court  directed  a  Siownx. 
trill  in  Surrey^  where  the  offence  was  charged  in  the 
indictment  to  have  been  committed,  the  margin  contain- 
ing the  statutable  venue  ^*  Central  Criminal  Court  to 
wit**  And  we  have  lately  held,  in  B^inay.  Albert  {b), 
that  the  trial  of  all  indictments  preferred  at  the  Central 
Criminal  Court,  and  containing  that  marginal  venue, 
may  be  properly  had  in  the  county  where  it  shews  the 
offence  to  have  been  committed.  But  no  one  of  the 
five  counties  over  which  the  jurisdiction  of  that  Court 
extends  appears  in  the  present  indictment. 

It  was  argued  that  stat.  7  G.  4.  c.  64.  s.  20.  might 
core  the  defect,  because  over  an  indictment  removed  by 
certiorari  this  Court  has  undoubted  jurisdiction.  But  it 
has  no  jurisdiction  for  the  purpose  of  trial ;  for  there  is 
DO  district  from  which  the  jury  can  be  drawn,  and  no 
officer  to  whom  the  process  for  summoning  them  can 
be  directed.  The  Court,  therefore,  which  sat  under  the 
commission  of  nisi  prius  for  Middlesex^  did  not  appear 
by  the  indictment  to  have  that  jurisdiction. 

We  were  pressed  to  take  this  objection  from  the  re- 
cord, by  entering,  nunc  pro  tunc,  a  suggestion  directing 
the  trial  in  Middlesex.  But  we  are  not  satisfied  of  our 
power  to  do  this,  even  if  required  before  the  trial ;  and, 
if  we  possessed  that  power,  should  be  very  slow  to  ex- 
ercise It.  Nor  can  we  conceive  any  circumstances  in 
which  we  should  make  such  an  alteration  when  first 
moved  to  do  so  after  trial.  The  objection  must  there- 
fore prevaiL 

(a)  4  ^  4-  E.  94S.  (6)  AnU,  p.S7.    . 
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The  consequence  is  that,  in  indictments  preferred  in 
the  Central  Criminal  Court,  an  ordinary  venue  should 
be  laid  for  the  material  facts,  as  well  as  that  in  the  mar- 
gin describing  the  jurisdiction.  And,  when  such  venue 
may  not  appear  in  the  indictment,  no  certiorari  should 
be  granted  for  the  defendant,  except  on  condition  of  his 
consenting  to  its  introduction. 

The  judgment  in  tliis  cose  must  be  arrested. 

Rule  absolute. 


November  SSd, 
184S.] 


The  Queen  against  Lord  Ashbubton  and  others. 

Imdiotmbiit  for  conspiracy,  preferred  at  the  Central  Criminal  Court,  and 
removed  into  this  Court,  at  tlie  defendants'  instance.  A  rule  was  obtained 
in  Michaelmas  term  (November  9th)  1843,  calling  on  the  defendants  to 
shew  cause  why  a  procedendo  should  not  issue,  or  why  the  indictment 
should  not  be  amended  by  inserting  a  proper  venue.  The  indictment  had 
the  marginal  venue  *<  Central  Criminal  Court ; "  and  the  offence  was  laid 
to  have  been  committed  **  within  the  jurisdiction  of  the  said  Court ;  *  but 
there  was  no  otlier  statement  of  venue.  The  bill  was  found  at  the  sessions 
holden  Fdnrutuy  Sd,  1842,  and  the  case  stood  for  trial  at  the  sittings  in 
London  after  Trinity  term,  1843.  Shortly  before  the  day  appointed  for 
the  trial,  judgment  was  given  in  Regina  v.  Siowetl  (supri) :  and  the  pro- 
secutor, being  thereupon  advised  that  he  could  not  safely  proceed,  took 
out  a  summons  to  postpone  the  trial,  which  the  defendants  consented  to. 
The  present  motion  was  then  made. 


Sir  fT.  W,  FoUeU  and  Jieily  now  shewed  cause,  and  objected  to  a  pro- 
cedendo, the  difficulty  having  been  caused  by  the  prosecutor's  own  fault, 
but  consented  to  the  proposed  amendment.     Erk,  contr^  was  not  heard. 

Lord  Dkmmak  C.  J.  Under  the  authority  of  the  Court  and  with  con- 
sent of  parties,  this  amendment  may  be  made.  The  Court  is  jealous  of 
allowing  an  indictment  to  be  amended  in  the  case  of  ignoract  parties ; 
but  here  there  can  be  no  doubt. 


Williams,  Colkeiook  and  Wichtmam  Js.  concurred. 

Tlic  following  order  was  made.  **  Upon  hearing  counsel  on  both 
sides,  and  by  consent,  it  is  ordered  that  the  indictment  in  this 
prosecution  be  amended  by  inserting  therein  a  proper  venue.** 
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Volume  V,         lliird  count.     Like  the  second,  only  substituting 

1848 
*___   ThomasKenricJc  the  younger  for  ThomasKenrick  the  elder. 

The  QuuK  Fourth  count  That  defendants,  on  the  said  19th  day 
KiHMCK.  oi April  in  the  fourth  year"  Sec.,  "at"  Sec.,  "unlaw- 
fully, knowingly  and  designedly,  did  falsely  pretend  to 
the  said  G.  W.  Featherstonhaugh  that  a  certain  carriage, 
to  wit  a  carriage  called  a  phaeton,  and  a  certain  mare 
and  a  certam  ggeldihg,  which  they  the  said"  defendants 
"  then  and  there  offered  for  sale  to  the  said  G.  W.  F^ 
had  then  been  the  property  of  a  lady  then  deceased,  and 
were  then  the  property  of  her  sister,  and  were  not  then 
the  property  of  any  horsedealer,  and  were  then  the  pro- 
perty of  a  private  person,  and  that  the  said  mare  and 
the  said  gelding  were  then  respectively  quiet  to  ride  and 
drive,  and  quiet  and  tractable  in  every  respect  By 
means  of  which  said  false  pretences  the  said  ^*  defend- 
ants "  did  then  and  there  unlawfully,  knowingly  and 
designedly  obtain  from  the  said  G.  W.  F.  a  certain 
valuable  security,  to  wit  an  order  for  the  payment  of 
ISBky  with  intent  then  and  there  to  cheat  and  defraud 
him  the  said  G.  W.  F.  of  the  same.  Whereas,  in  truth 
and  in  fact,  the  said  carriage,  the  said  mare  and  the 
said  geldmg  had  not  then  been  the  property  of  a  lady 
then  deceased,  and  were  not  then  the  property  of  her 
sister ;  and  whereas,  in  truth  and  in  fact,  the  said  car- 
riage, the  said  mare  and  the  said  gelding  [were  the 
property  of  a  horsedealer,  and  whereas,  in  truth  and  in 
fact,  the  said  carriage,  the  said  mare  and  the  said  geld- 
ing were  not  then  the  property  of  a  private  person ;  and 
whereas,  in  truth  and  in  fact,  the  said  mare  and  the  said 
gelding  were  not  then  quiet  to  ride  and  drive,  and  were 
not  then  quiet  and  tractable  in  every  respect;  and 
whereas  the  said  **  defendants  "  then  and  there  well 
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1_   other.    As  to  the  last  point,  he  produced  an  affidavit 

The  QoBKv     j^  ^^  gg.g^j  j|j^^  ^1^^  defendants   pleaded  to  the  in- 
KiNaicr.      dictment  in  Trinity  term,  1841,  and  that  the  trial  took 
place  on  1st  December  1841,  when  the  counsel  for  the 
prosecution  stated  that  Kenrick  the  younger  was  dead : 
and  it  appeared  by  the  affidavit  that  he  died  on  1st  No- 
vember  1841.     The  record  shewed  that  the  distringas 
juratores  was  tested  on  2d  Naoemba*  1841.     The  asso- 
ciate's indorsement  on  the  jury  pannel  was  *^  the  jurors 
find  the  defendant  Guilty."    But  in  the  affidavit  it  was 
stated  that  the  jury  returned  a  verdict  of  Guilty  against 
both  the  defendants  on  all  the  counts  of  the  indictment  (a). 
In  Michaelmas  vacation,  1842  (&), 

Thesiger  shewed  cause.  The  fourth  and  fifth  counts 
do  not  say  to  whom  the  security  belonged  which  was 
obtained  by  the  false  pretences :  and  this  defect  appears 
from  Regifia  v.  Martin  (c)  to  be  fatal  at  any  stage  of 
the  prosecution.  These  counts,  therefore,  cannot  be 
supported.  But  the  first  three  counts  are  good.  The 
objection  will  be  that  they  are  too  general :  and  Regifia 
V.  Peck  (d)  will  be  cited.  There  the  first  count  of  the 
indictment  charged  generally  a  conspiracy  to  defraud 
divers  liege  subjects,  who  should  bargain  with  defend- 

(a)  The  postea  on  the  nisi  prius  record  stated  as  follows :  *<  AAer- 
wards,  on  the  day**  &c.|  **  come  as  well  the  within  named  Peregrine 
Dealiry,'*  &c.  (coroner),  *<as  the  within  named  Thomas  A'ienrick  the  elder," 
I  without  mention  of  the  other  defendant     And  the  finding  entered  was, 

« tlut  the  said  ThomoM  Kenrick  the  cider  is  guilty  of  the  premises  in  the 
indictment*'  &c.,  also  without  mention  of  the  other  defendant. 

(6)  November  26th.  Before  Lord  Denman  C.  J.,  Coleridge  and 
Wighiman  Js. 

(c)  8  ^.  $•  £.  481.     And  see  Reg^na  t.  Parker,  3  Q.  B,  292. 

{d)  SJ.^E.  686. 
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ants  for  the  sale  of  goods  and  merchandize)  of  great  Queen*t  Bench. 
quantities  of  such  goods  and  merchandize,  of  great 
ralue,  to  wit  2000/. :  and  it  seems  that  it  would  have  ^*  j^°'"* 
been  good,  if  it  had  stopped  there :  but  it  added  "  with-  Ki»«ick. 
out  making  payment  or  other  remuneration  or  satis- 
fiurtion  for  the  same,''  with  intent  to  obtain  money  &c. : 
and  this  explained  the  charge  to  be  the  conspiring  to 
obtam  goods  without  paying  for  them ;  which  the  Court 
held  not  to  be  necessarily  a  fraud.  The  second  count 
charged  a  conspiracy  to  defraud  creditors  of  the  de* 
feodants  of  their  debts,  and  that,  in  pursuance  of  the 
conspiracy,  they  executed  *<  a  certain  false  and  frau- 
dulent deed  of  bargain  and  sale  and  assignment  of  cer- 
Uiin  fixtures,  stock  in  trade,  and  good  will,'*  *^  for  divers 
false  and  fraudulent  considerations :"  and  the  Court  held 
this  bad,  because  it  was  not  shewn  how  the  deed  was  false 
and  fraudulent  (a).  If,  therefore,  the  second  count  there 
had,  like  the  counts  now  in  question,  simply  charged  the 
conspiracy,  without  stating  what  was  done  in  pursuance 
of  it,  the  objection  to  it  could  not  have  been  sustained. 
This  is  clear  from  Rex  v.  Gill  (6),  where  the  indictment 
was  as  general  as  here,  and  was  held  good ;  Lord  Ten* 
terden  saying  that  there  might  be  a  conspiracy  to  de- 
fraud, though  the  conspirators  had  not  fixed  on  the 
particular  means.  That  decision  is,  in  efiect,  confirmed 
by  Rex  v.  Richardson  (c).  There  the  indictment  charged 
a  conspiracy  to  defraud  H.  B.  *^  of  the  fruits  and  ad- 
vantages of  the  said  verdict  and  certificate;"  and  Lord 
Denman  C.  J.  held  it  bad,  distinguishing  the  form  used 
from  that  in  Rex  v.  Gill  (6),  in  which  *^  an  ofience  at  com- 
mon law  is  clearly  and  distinctly  stated,  not  in  figurative 

(a)  See  Reiina  ▼.  Wkkhafn^  10  A.  ^  E,  34. 

(6)  2B.4;Jl(L  S04.  (c)  1  Moo.  ^  Rob.  40S. 

E   S 
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a  specific  meaning.**    In  Bex  v.  Eccles  (a)  an  indictment 


Kiirmicx. 


^**  ^*^  was  held  good  which  charged  a  conspiracy  "  by  indirect 
means  to  prevent  one  H.  B.  from  exercising  the  trade 
of  a  tailor."  No  hardship  can  arise  from  this  state  of 
the  kw :  particulars  may  alwajrs  be  obtained  on  appli- 
cation  to  a  Judge ;  Bex  v.  Hamilton  {b)  is  an  instance. 
It  is  true  that  there  may  be  false  affirmations  without  an 
indictable  crime ;  Bex  y.  Codrington  {c\  Bex  v.  Wheat- 
bf  (df),  Bex  V.  Beed  {e).  It  may  follow  that  a  general 
allegation  of  false  pretences  is  bad :  but  the  same  prin- 
ciple does  not  apply  to  a  charge  of  conspiracy  to  carry 
into  effect  fidse  pretences.  Bex  v.  Pywell  {g)  was  indeed 
an  indictment  for  conspiring  to  cheat  by  selling  an  un- 
sound horse :  but  the  defendants  were  there  acquitted 
because  the  proof  of  the  conspiracy  failed :  and  Lord 
EUenboroi^h  said  *<  that  no  indictment  in  a  case  like 
this  could  be  maintained,  without  evidence  of  concert 
between  the  parties  to  effectuate  a  fraud." 

The  death  of  Kenrick  the  younger,  before  the  trial, 
did  not  make  it  a  mistrial :  if  two  defendants  are  in- 
dicted and  one  only  comes  in,  he  must  be  tried.  It  is 
as  if  one  only  were  indicted  for  conspiring  with  persons 
unknown.  [Lord  Denman  C.  J.  mentioned  Bex  v. 
Cohen  (A).]  There  it  was  held  that  peijury  could  not 
be  assigned  upon  evidence  given  on  the  trial  of  a  civil 
cause,  in  which  one  of  two  co-plaintiffs  had  died  be- 
tween issue  joined  and  trial,  and  his  death  had  not  been 

(a)  Note  (d)  to  Bex  w.  Turner,  13  EaU,  SSa  S.  C  note  (a)  to  Wms- 
more  t.  Greenbank,  Wiiles,  583.;  1  Leach^  C.  L,  274.  (4th  ed.),  more 
ftilly.     StelSEatt,2Sl. 

(b)  7  C.iP.  448,  (c)  I  a^P.  66L 
(d)  2  Bur.  1125.  (0  7  C.  4*  P.  848. 
(g)  1  Stmit.  N.  P.  a  402.                        (A)  I  Siark.  N.  P.  a  511. 
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I —  action,  and  one  of  them  dies  before  issue  joined,  his  death 

^""''     should  be  suggested,  in  making  up  the  issue;  but  other- 

KuiMCK.  ^jgg  j|.  jjggj  jjQj  jj^  suggested,  till  the  judgment  roll 
is  made  up."  The  law  before  the  statute  appears  in 
IVials  per  Pais,  p.  67.  (8th  ed.)*  *^  After  issue  joined 
by  two  defendants,  if  one  of  them  die,  and  then  a  venire 
facias  is  awarded  betwixt  the  plaintiff  and  both  the  de- 
fendants, and  so  in  the  habeas  corpora  and  disiringaSf 
yet  this  shall  not  vitiate  the  venire  facias^  &c.  to  make 
error ;  because,  though  one  of  the  defendants  be  dead^ 
yet  the  other  being  alive,  it  is  sufficient.  And  there 
needs  to  be  no  surmise  in  judicial  writs,  that  one  of  the 
defendants  is  dead;  it  is  time  to  shew  it  to  the  Court  at 
the  day  in  bank.''  In  Piffin  v.  Fenion  {a)  error  was  as- 
signed on  the  ground  that  after  issue  joined,  and  before 
the  issuing  of  the  venire^  one  of  two  defendants  died : 
the  venire,  habeas  corpora  and  issue  found  appeared  all 
to  be  in  a  cause  between  the  plaintiff  and  both  defend- 
ants :  it  was  surmised  that  the  death  was  before  judg- 
ment; but  the  surviving  defendant  urged  that  the  plain- 
tiff should  <^have  surmised  it  before  the  issue  tried.** 
The  Court,  however,  held  "that  such  surmise  needs 
not  to  be  in  judicial  process  to  alter  it:  and  therefore 
although  a  venire  fdcias  issued  against  a  dead  person, 
yet  one  of  the  defendants  being  alive,  is  sufficient,  and 
no  cause  of  error."  In  the  present  case  the  venire 
was  before  the  death.  If  a  suggestion  were  necessary 
at  all,  it  might  be  made  now;  Rexy.  Hayes {b).  In 
Thodjfs  Case  (c)  three  were  indicted  for  a  conspi- 
racy :  one  only  pleaded  and  was  found  guilty :  <*  Hale 

(a)  Cro.  Car.  426.  (h)  S  Str.  843. 

(c)  1  Vtnt.  SS4. 
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s^  If  out  be  acquitted  in  an  action  of  conspiracy,  Queen*t  Bench. 

1 04^0 
the  other  cannot  be  guilty:  but  where  one  is  found       ' 

guilty,  and  the  other  comes  not  in  upon  process,  or  if  ^^  Qo«»w 
he  dies  hanging  the  suit,  yet  judgment  shall  be  upon  the  Kbwaick. 
Terdict  against  the  other."  In  Bex  v.  NiccoUs  {a)  the 
defendant  was  indicted  for  conspiracy  with  E.  B.,  and 
came  in  alone  and  pleaded  Not  guilty :  the  jury  found 
Niccolls  guilty,  but  that  B.  had  died  before  the  indict- 
ment was  preferred:  and  the  conviction  was  held  good. 
Bex  T.  Cooke  {£)  is  an  exceedmgly  strong  case ;  there 
one  conspirator  was  convicted  when  the  other  had  not 
jet  pleaded. 

Bit,  contrL   As  to  the  form  of  the  indictment,  Bex 
▼•  Gm  (c)  cannot  be  considered  a  safe  authority  since 
the  decision  of  Begina  v.  Peck  {d)j  where  the  indictment, 
though  it  contained  the  same  substantial  allegations 
with  that  in  Bex  v.  Gill  (c),  was  held  bad.     Bex  v. 
Xchardson  (e)  has  not  been  satis&ctorily  distinguished. 
The  indictment  here  does  not  identify  the  offence:  it 
is  as  if  a  justification  in  an  action  of  slander  merely 
charged  the  imputed  conduct  in  general  words.    Be- 
gina v.  Bowed  {g)   shews    the  necessity  of  describing 
the  offence  with  particularity.     At  any  rate  there  must 
be  a  new  trial.    The  jury  were  told  that  the  transaction 
proved  was  one  for  which  a  single  defendant  would  be 
indictable.     But  nothing  was  proved  except  a  warranty, 
which  was  indeed  false,  and  must  now  be  assumed  to 

(a)  3  Stra.  1227.    S.  C,  note  (a)  to  Rex  r.   Tke  MabUants  cf  Ox. 
fardskire,  13  Easi,  412. 

(6)  SB.iC.  538.  (c)  2B.^jild.  204. 

(d)  9  ^  ^  E.  686.  (e)  1  Moo,  {■  Bob.  402. 

(g)  3  Q.  B,  isa 


TheQuxnr 
KzvucK. 
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ment :  it  is  not  quite  clear  that  the  breach  of  the  war- 
ranty would  even  avoid  the  contract  of  sale;  Streets, 
Blajf  (a).  But  a  mere  wilfully  false  affirmation  on  the 
making  of  a  contract  is  not  an  indictable  false  pre» 
tence ;  Bex  v^Beed{b).  In  Rex  v.  Ywell  (e)  Lord  JSO^ 
borough  was  clearly  of  opinion  that  the  mere  giving  a 
warranty  known  to  be  false  made  the  party  liable  to  a 
civil  proceeding  only.  So  it  is  not  a  fidse  pretence  to 
obtain  money  by  selling  an  estate  which  the  occupier 
has  previously  parted  with ;  Bex  v.  Codringion  {d).  Par- 
ties cannot  be  indicted  for  conspiring  to  commit  a  tres- 
pass ;  Bex  V.  Jltmer  (e). 

On  the  point  of  mistrial,  there  is  no  direct  autho- 
rity for  the  defendant:  but  a  substantial  injustice  would 
be  done  if  the  par^  who  survives  could  be  tried  on 
an  indictment  for  conspiring  with  a  co-defendant  who 
is  dead.  The  words  and  acts  of  the  deceased  defendant 
will  be  evidence  against  the  survivor,  who  will  have 
lost  the  means  of  obtaining  explanations  of  such  words 
and  acts.  IfVigktman  J.  Suppose  the  other  defendant 
were  not  dead,  but  out  of  the  way.  Lord  Denman  C.  J. 
Or  not  indicted  at  alL  Coleridge  J.  I  do  not  see  how 
the  injustice,  if  there  be  one,  could  be  cured  by  a  sug- 
gestioD.]  The  issue  on  the  record,  whether  the  two  are 
guilty  or  not  guilty,  has  not  been  tried:  the  proper 
course  is  for  the  judge  to  refuse  to  try  any  question  but 
that  which  is  on  the  record,  as  was  done  in  Ellison  v. 
Isles  {g). 

(a)  2B.iAd,  456.  (6)  1  C.  i  P,  848. 

(c)  1  Stark.  N.  P.  C.  402.  {d)  I  C.  i  P.  661. 

(e)  IS  Eatt,  228.  (g)  U  A.  i;  E,  66S.  667. 
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rity  which  has  been  cited  shews  that  the  representation 
here  Was  not  technically  a  false  pretence.  In  Sex  v. 
Reed  {a)  there  was  no  allegation  of  guilty  knowledge 
as  to  any  part  of  the  actual  offence :  and  knowledge  and 
fraudulent  intent  are  necessary.  But,  where  they  exist, 
any  method  of  making  the  pretence  is  sufficient ;  Sex 
V.  Barnard  (b).  Sex  v.  Codrington  {c)  must  have  been 
decided  on  the  ground  that  the  representation  was  « 
constituent  part  of  the  contract  itself,  and  nothing  more : 
if  it  cannot  be  so  explained,  the  decision  seems  very 
questionable.  Here  the  representation  is  a  distinct  act. 
No  injustice  has  been  done  by  the  trial  of  one  defendant 
after  the  death  of  the  other;  for  the  jury  were  told 
that  they  could  not  convict  one  unless  they  held  that 
both  had  joined  in  the  offence.  Nor  was  it  technically  a 
mistrial.     (On  this  point  he  was  stopped  by  the  Court.) 

Cur.  adv.  vult. 


Lord  Demman  C.  J.,  in  this  vacation  {June  24th), 
delivered  the  judgment  of  the  Court. 

This  was  an  indictment  for  a  conspiracy,  containing 
five  counts.  Of  these  two(d)  were  given  up  by  the 
counsel  for  the  prosecution,  on  account  of  an  objection 
wholly  unconnected  with  that  made  to  the  others  now  to 
be  considered.  The  third  ran  in  the  following  form. 
(His  Lordship  then  read  the  third  count.)  The  fourth 
and  fifth  charged  the  defendants  with  obtaining  money 
by  false  pretences,  which  were  set  forth. 

It  was  contended,  in  the  first  place,  that  the  third 

(a)  7  a^P.  848. 

(6)  7  Ci  P.  784.    See  judgment  of  BuUer  J.  in  Young  ▼•  TU  JOmg, 
3  T.  R,  98.  104. 

(c)  iCi  P.  661. 

(d)  The  fourth  and  fifth ;  lee  p.  52.,  antd. 
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count  was  bad  by  reason  of  uncertainty,  as  giving  no   Qyeen*t  Bench. 
notice  of  the  offence  charged.     The  whole  law  of  con-        ^°^^' 
spiracy,  as  it  has  been  administered  at  least  for  the  last     ^'"*®  Qwmm 
bimdred  years,  has  been  thus  called  in  question :  for  we      Kihkick. 
hare  sufficient  proof  that  during  that  period  any  com- 
pilation to  prejudice  another  unlawfully  has  been  con- 
sidered as    constituting  the  offence  so   called.      The 
ofence  has  been  held  to  consist  in  the  conspiracy,  and 
not  in  the  facts  committed  for  carrying  it  into  effect : 
ud  the  charge  has  been  held  to  be  sufficiently  made  in 
general  terms  describing  an  unlawful  conspiracy  to  effect 
a  bad  purpose. 

This  form  of  indictment  was  formally  questioned  in 

littT.  Gfff  (a),  and  was,  upon  discussion,  held  good; 

nor  has  that  decision  been  overruled.     The  indictment 

•    in  &«  V.  Ecdes  (&),  stated  in  a  note  there,  is  equally 

general. 

There  have  not  been  wanting  occasions  when  learned 
judges  have  expressed  regret  that  a  'charge  so  little 
calculated  to  inform  a  defendant  of  the  facts  intended  to 
he  proved  upon  him  should  be  considered  by  the  law  as 
well  laid.  All  who  have  watched  the  proceedings  of 
courts  are  aware  that  there  is  danger  of  injustice  from 
calling  for  a  defence  against  so  vague  an  accusation : 
^d  judges  of  high  authority  have  been  desirous  of  re- 
ining its  generality  within  some  reasonable  bounds. 
The  ancient  form,  however,  has  kept  its  place ;  and  the 
^^pedient  now  employed  in  practice,  of  furnishing 
defendants  with  a  particular  of  the  acts  charged  upon 

(«)  2B.i  Aid.  204. 

(*)  Note  (ji)  to  Rex  v.  Turner,  \SEast,  230.  S.  C,  note  (a)  to  Fwa- 
■^T.  Greenbank,  Wiiles,  583. ;  1  Leach,  C.  L.  274.  (4lb  ed.). 
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*        unfair  advantages. 


The  Qdun  Doubts  have  also  been  expressed  how  far  an  indict- 
Kbkuck.  Qient  for  conspiracy  may  be  maintained  where  the  object 
of  it  was  of  a  very  trivial  nature^  or  where  the  whole 
matter  might  be  thought  to  sound  in  damage,  not  in 
crime.  Lord  EUenborough^  in  Bex  v.  Tiamer  {a\  would 
«  .  not  permit  parties  to  be  convicted  of  a  conspiracy  fer 
effecting  so  slight  an  object  as  a  trespass  by  foUowing 
the  game  on  another's  land.  The  same  learned  Judges 
in  Rex  v.  Pya)ell{b)^  stopped  the  case  on  the  trial  of  an 
indictment  for  a  conspiracy,  where  the  fraud  to  be  ac- 
complished appeared  to  be  such  as  would  more  properly 
be  the  foundation  of  a  civil  action  on  the  warranty  of  a 
horse.  But,  il^  in  the  case  of  Rex  v.  7\imer{a\  the 
meditated  injury,  instead  of  ending  with  the  trespass, 
had  been  planned  for  the  purpose  of  seizing  the  land- 
owner, or  driving  him  from  the  country,  we  have  no 
reason  to  think  that  the  learned  Judge  would  have  con* 
demned  an  indictment  for  a  conspiracy  to  efiect  that 
object  In  the  case  of  Rex  v.  Pywell  (b)  the  acquittal 
was  directed,  not  because  an  action  might  have  been 
brought  on  the-warranty,  but  because  one  of  the  two  de- 
fendants, though  acting  in  the  sale,  was  not  shewn  to  have 
been  aware  that  a  fraud  was  practised.  His  Lordship  said 
**  that  no  indictment  in  a  case  like  this  could  be  main* 
tained,  without  evidence  of  concert  between  the  parties 
to  eflTectuate  a  fraud."  Lord  Tenierden  also  is  sup- 
posed to  have  thrown  some  doubt  on  the  common  form 
of  indictment  for  conspiracy  in  Rex  v.  Fcncle  (c) :  but 
the  indictment  there  departed  from  the  common  form, 

(a)  13  Ecut^  288.  (h)  1  ^urk.  N.  P.  C  408. 

(c)  4C,^P.  598. 
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▼. 
Kimucs. 


repeatedly  inrormed  them  that  he  wanted  the  horses  for 
bis  daughter's  use.  The  conspiracy  was  made  out  to 
the  entire  satbfaction  of  the  jury;  and  its  object  was^ 
not  to  do  any  thing  innocent,  lawful  or  indifferent,  but 
to  cheat  the  prosecutor  of  his  money  by  false  represent- 
ations. 

The  fourth  and  fifth  counts  charged  directly  the  ob- 
taining of  the  money  by  false  pretences.  The  evidence 
was  that  the  defendants,  in  order  to  induce  the  prosecutor 
to  make  the  contract  of  purchase,  made  the  false  pre- 
tences aforesaid  respecting  the  horses  sold,  and  thereby 
induced  him  to  buy  and  part  with  the  price* 

A  general  question  seems  here  to  be  raised,  whether, 
if  money  be  obtained  through  the  medium  of  a  contract 
between  the  defendant  and  the  party  defrauded,  the  charge 
of  false  pretences  can  be  sustained.  Questions  approach- 
ing this  have  been  raised  in  the  criminal  courts.  With 
some  plausibility,  the  thing  obtained  through  the  false 
pretence  may  be  said  to  be  the  contract  and  not  the 
money  which  is  paid  in  fulfilment  of  it,  and  which  the 
party  is  probably  by  its  terms  liable  to  repay.  This 
was  the  ground  on  which  my  brother  Littledale  directed 
an  acquittal  in  Rex  v.  Codringtan  (a).  But  that  decision 
was  lately  much  doubted  by  the  Judges  with  reference 
to  a  case  reserved  by  the  Recorder  o(  London  (b).  A  per- 
son who  falsely  pretended  that  he  was  an  emigration 
commissioner  thereby  induced  the  prosecutor  to  enter 
into  a  contract  with  him,  and  to  pay  him  under  it  a  sum 
of  money.  An  objection  was  taken  that  the  verbal  re- 
presentations could  not  be  received  in  evidence,  as  the 
bargain  between  them  was  reduced  to  writing.     But  the 


(o)  ICi  p.  661. 

(6)  Re^na  ▼.  AdamMm^  S  Moo,  C.  C.  286.,  seems  to  be  Uie  case  referred 
to.     See  Rex  ▼.  Crouley,  S  Moo,  j^  Rob.  17. 
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The  Queen  against  The  Churchwardens   and 
Overseers  of  the  Poor  of  the  Parish  of  Chelms- 


FOBD. 


^^N  appeal  against  an  order  of  two  justices,  allowing 
the  accounts  of  John  May^  the  sessions  confirmed 
the  order,  subject  to  the  following  case. 

The  appellants  were  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  Chelmsford^  within  the 
Chelmsford  division  of  the  county  of  Essex.  The  re* 
spondent  was  a  superintendent  oftheJEsse^r  constabulary 
force,  appointed  for  and  acting  within  the  Chelmsford 
division,  having  been  appointed  such,  pursuant  to  stat. 
2  &  S  Vict.  c.  93.,  (amended  by  stat.  3  &  4  Vick.  c.  88.) 
by  the  county  justices  at  quarter  sessions,  and  by  them 
sworn  in  as  constable.  The  account  in  question  was 
as  follows. 

^  The  account  of  John  May^  superintendent  constable, 
appointed  for  the  several  parishes  within  the  division  of 
Chelmsford^  in  the  county  of  Bssex^  under  the  authority 
of  2  &  3  Vict.  c.  93.,  of  all  sums  expended  by  him  on 
account  of  the  parish  of  Chelmsford^  within  his   said 


<^  John  May,  Superintendent. 
Paid  justices'  clerk   fees  for   proceedings 
against  the  following  vagrants. 
Richard  Waring^  a  vagrant,  75.'' 


A  superin- 
tendent con- 
stable, ap. 
pointed  for  a 
division  com- 
prehending the 
parish  of  C, 
under  stats. 
2&S  Vict, 
C.9S.  and  S  & 
4  Fic*.  c  88., 
expended ' 
money  in  fees 
to  the  justices' 
clerk  in  respect 
of  vagrants 
apprehended  in 
the  parish  of  C, 
The  parish,  for 
many  years 
before  those 
statutes  passed, 
had  defrayed 
such  expenses 
when  incurred . 
by  the  parish 
constables. 

Held  that 
the  parish  was 
liable  for  the 
expenses,  inas- 
much as  stat  S 
&  3  Vict,  c.  93. 

«.  8.  puts  such    division,  for  the  three  months  ending  30th  June  1842, 

constables  in  6  ' 

the  situation  of  kept  pursuant  to  18  G.  3.  C.  19.  5.  4. 
parish  con- 
stables, and 
therefore  au- 
thority might  <(  2  842. 
be  inferred, 
from  the  pre- 
vious conduct 

of  the  parish,       "  April  1. 
tomake  tha 
disbursements  in  question. 

And  that  these  were  not  to  be  deemed  extraordinary  expenses,  within  the  meaning  of 
sUt.  S  &  3  Vict.  c.  93.  «.  18.,  so  as  to  be  payable  by  the  diiision  under  atat.  3  ft  4  Fkf. 
c88. 


vii.  VICTORIA.  e? 

(Then  followed  the  names  of  other  vagrants.)  QueetC$  B^nek. 


^  William  Huntings  a  drunkard,  75.  SdJ* 


1848. 


(Then  followed  the  names  of  other  drunkards.)  ^«  ^>» 

The  whole  sum  amounted  to  71.  Ito  BiLt  and  the    TheChui^ 

wardens  oC 
accoont  allowed  for  1/L  105.,  received  for  fines  df  pe^-   Cbeuuiobd. 

90DS  convicted  of  drunkenness,  leaving  a  balance  of 

6L  45.  ed.  in  favour  of  May. 

The  above  account  was,  on  7tli  Jtdy  1842,  delivered 
to  die  overseers  of  the  parish  of  CXelmsfbtd,  and  by 
tbem  laid  before  the  inhabitants  of  tfie  said  parish,  at  a 
vestry  meeting  held  on  the  same  day ;  and  was  by  the 
said  inhabitants  disallowed. 

John  Majf^  then,  in  pursuance  of  stat.  18  6.  8.  c.  19., 
produced  the  book  containing  the  said  account  before 
two  of  her  Majesty's  justices  of  the  peade  in  and  for  the 
said  county  and  division^  giving  reasonable  notice  to  tbe 
overseers  of  the  poor  of  the  parish  of  Chelmsford  for  the 
time  being :  which  said  justices,  then,  after  examining  the 
same,  setded  the  sum  which  to  them  appeared  due  on  the 
said  account,  and  signed  their  names  thereto,  and  then 
subscribed  thereto  the  following  order  or  certificate. 

<<  We,  two  of  her  Majesty's  justices  of  the  peace  for 
the  county  of  Essex j  acting  in  and  for  the  division  of 
Chelmsfordj  having  examined  the  above  account,  which 
has  this  day  been  laid  before  us  by  the  above  named 
John  Mayj  do  hereby  certify  that  we  have  heard  and 
determined  the  objection  maide  thereto  by  the  inhabit- 
ants of  Chelmsfbrdj  and  have  settled  the  amount  due 
thereon  to  the  said  John  May  at  the  sum  of  6L  45.  6dJ* 
(Signed  by  the  two  Justices.) 

The  notice  and  grounds  of  appeal  were  as  follows. 

'^  Take  notice,  that  we,  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Chelmsford^  in  the 

F  2 
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Foiume  v.     county  o(  Essex^  finding  that  the  said  parish  is  aggrieved 
by  the  determination  of "  &c.  (the  two  justices),  ^*  by 


The  Qcsnr    ^[,ic|j  ^^s  allowed  a  certain  account  of  John  May^  su-^ 
The  Cburcii.    perintendent  constable  appointed  for  the  several  parishes 

wardent  of 

CiuuciroftD.  within  the  division  of  Chelmsford  for  the  county  of  Essex^ 
under  the  authority  of  a  certain  act "  &c.  (2  &  3  VicL 
c.  9S.)9  ^^  of  all  sums  alleged  by  him  to  have  been  ex- 
pended on  account  of  the  said  parish  of  Chelmsford^ 
within  his  said  division,  for  the  three  months  ending 
dOth  of  June  last  past,  kept  pursuant^ to  an  act "  &c.  (18 
G.  8«  c.  19.}}  ^'  whereby  we,  the  said  overseers,  under  the 
said  last  mentioned  act,  became  liable  to  pay  the  same, 
and  which  said  account  was  on  the  ?th  day  oi  July  last 
past  delivered  to  us,  the  overseers  of  the  said  parish, 
and  by  us  laid  before  the  inhabitants  of  the  said  parish 
at  a  vestry  meeting  holden  on  the  same  day,  and  by  the 
said  inhabitants  wholly  disallowed ;  do  intend  "  &c.  (to 
appeal  to  the  next  general  quarter  sessions  against  the 
allowance) ;  ^'and  we  do  further  give  you  notice  that  the 
causes  of  such  appeal  are,  that  the  sums  contained  in  the 
said  account  of  the  said  John  May  were  not  expended 
by  him  in  doing  the  business  of  the  said  parish ;  luid 
that  they  are  expenses  provided  for  by  the  said  act  of 
parliament  under  the  authority  of  which  the  said  John 
May  was  appointed  as  aforesaid,  and  by  a  certain  other 
act  of  parliament,  passed "  &c«  (S  &  4  Vict.  c.  88.)  ; 
<^  and,  lastly,  that  the  said  overseers  are  not  liable  in 
law  to  the  payment  of  the  said  account*'  Dated  &c. 
Addressed  to  the  two  justices,  their  clerk,  and  John 
May.  Signed  by  the  churchwardens  and  overseers  of 
Chelmsford. 

For  many  years  prior  to  the  passing  of  stat.  2  & 
3  FicL  c.  93.,  similar  accounts  had  been  charged  upon 
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'  VcMmti  F.     the  justices'  derks  in  respect  of  proceedings  against 
*       vagrants  apprehended  in  the  parish  of  Chelmsford.  Mmf 


Hm  Qfswtm  ^23  superintendent  for  a  division  comprehending  several 
The  Cbanfa-    other  parishes,  as  well  as  that  of  Chelmsford. 

The  eighth  section  of  stat.  2  &  S  Vict.  c.  9S.  in  efiect 
puts  the  constables  appointed  under  that  act  in  the  same 
position  as  parish  constables.  It  is  stated  in  the  case 
that  sums  so  expended  had  always  been  allowed  to  die 
parish  constables  prior  to  stat  2  &  3  Viet.  c.  9S. :  and 
we  are  of  opinion  that  such  statement  is  sufficient  to 
diew  a  general  authority  from  the  parish  officers  to  the 
Constables  to  make  such  necessary  disbursements. 

But  it  is  contended,  for  the  parish,  that  these  pay- 
ments come  within  the  eighteenth  section  of  stat  2  & 
3  Vict.  c.  93.,  which  provides  for  allowances  to  con- 
stables under  that  act  for  extraordinary  expenses  in  ex- 
ecution of  their  duties  beyond  their  fees  and  salaries ; 
which  allowances,  by  stat  3  &  4  Vict.  c.  88.  (a),  are  to 
be  paid  by  the  division.  We  are  of  opinion  that  these 
sums  are  not  extraordinary  expenses,  within  that  sec- 
tion, but  are  the  common  and  ordinary  disbursements 
necessary  for  relieving  the  parish  from  the  burthen  of 
vagrants,  whom  the  constables  are  bound  by  several 
provisions  of  the  vagrant  acts  to  apprehend  themselves, 
or  to  receive  and  take  charge  of  when  apprehended  by 
others ;  expenses,  therefore,  which  the  constables  cannot 
avoid.  They  are  manifestly  incurred  on  behalf,  and  for 
the  benefit,  of  the  parish^  and  in  doing  the  business  of 
the  parish,  not  of  the  division:  and  this  is  an  unworthy 
attempt  by  the  parish  officers  of  Chelmsford  to  shift 
from  themselves  an  expense,  which  properly  belongs  to 

(a)  See  sects.  3.  5.  29. 


78  Q.B.    TRINITY  VACATION, 

Voiume  K         West  Riding  of  Yorkshire  to  wit     Be  it  remem- 


1843. 


bered  that,  at  the  Midsummer  general  quarter  sessions  of 
The  QasBM  the  peace  of  our  Lady  the  Queen,  holden  at  Skipton^  in 
The  Cborcb-  and  for  the  West  Ridmg  of  the  county  of  Yart^  on 
Auwur. '  Tuesday  the  29th  day  of  June^  in  the  fifth  year  of  the 
reign  &c.  a.d.  1841,  before  Matthew  Wilson^  Esq.,  chair- 
man, AtUhony  Marsden^  clerk,  and  others  their  fellows, 
justices  of  our  said  Lady  the  Queen  aforesaid,  to  keep 
the  peace  of  our  said  Lady  the  Queen  in  the  said 
Riding,  and  also  to  hear  and  determine  divers  felonies, 
trespasses  and  other  misdemeanors  committed  within 
the  Riding  aforesaid,  that  same  sessions  of  the  peace  is 
adjourned  by  the  justices  aforesaid  until  Wednesday  the 
SOth  day  of  Jime  in  the  year  aforesaid,  at  ten  of  the 
clock  in  the  forenoon  of  the  same  day,  to  be  holden  at 
Bradford  in  and  for  the  Riding  aforesaid,  to  do  further 
as  the  court  there  shall  consider,  and  so  forth :  and  on 
the  said  Wedfiesday  the  SOth  day  of  June  aforesaid,  in 
the  year  aforesaid,  the  same  general  quarter  sessions  of 
the  peace  is  holden,  by  the  adjournment  aforesaid,  at 
Bradford  aforesaid,  in  and  for  the  said  Riding,  before 
John  Beswicke  Greervwood^  Esq.,  chairman,  EUis  Cun* 
liffe  Lister^  Esq.,  and  others  their  fellows,  justices  of 
our  said  Lady  the  Queen,  assigned  to  keep  the  peace 
&c.  (as  before),  and  also  to  hear  and  determine  &c.  (as 
before) :  at  which  said  general  quarter  sessions  of  the 
peace,  continued  and  holden  by  the  adjournment  afore- 
said, at  Bradford  aforesaid,  in  and  for  the  said  Riding, 
on  the  said  Wednesd^of  the  SOth  day  of  June  aforesaid 
in  the  year  aforesaid,  before  the  justices  last  named, 
that  same  sessions  of  the  peace  is  further  adjourned  by 
the  justices  last  named  until  Monday  the  5th  oiJuly  in 
the  year  aforesaid,  at  eleven  of  the  clock  in  the  fore- 


74  Q.B.   TRINITY  VACATION, 

Vohune  K      application),  to  reimburse  the  said  towndiip  of  Arddey 
L_  for  the  maintenance  and  support  of  the  sud  male  bas^ 


The  Qouv     ^^g^  ^{^y  j  ,  ^j^^  whereas  it  further  appears  to  the  Court 

Tbe  Churcb-    here  that  due  notice  of  the  intention  of  the  said  church- 
wardens of 

wardens  and  overseers  of  the  poor  of  the  said  township  to 

make  the  said  application  was  given  by  the  said  church- 
wardens and  overseers  of  the  poor  of  the  said  township 
to  the  said  Matthew  Hirst  seven  days  before  the  holding 
of  the  said  petty  sessions;  and  whereas  it  further  appears 
to  the  Court  here  that  the  said  justices  did  adjourn  the 
hearing  of  the  said  application,  on  account  of  the  illness 
of  the  said  Matthew  Hirst^  to  the  12th  o(May  last,  and 
that,  on  the  last  mentioned  day,  the  said  justices  did 
further  adjourn  the  hearing  of  the  said  application  on 
account  of  the  continued  illness  of  the  said  Matthew 
Hirst  to  the  26th  day  of  May  last:  and  whereas  it 
further  appears  to  the  Court  here  that,  on  the  same 
26th  day  of  May  last,  the  said  Matthew  Hirst  did  ap-^ 
pear  before  the  justices  in  petty  sessions  holden  at 
Bamdey  aforesaid  on  the  said  last-mentioned  day,  and 
did 'declare  to  the  same  justices  that  he  was  desirous 
that  the  charge  should  be  heard  and  determined  at  the 
quarter  sessions  of  the  peace  to  be  holden  in  and  for  the 
said  West  Riding,  and  did  then  and  there  enter  into 
a  recognizance,  with  two  sufficient  sureties,  conditioned 
personally  to  appear  at  the  quarter  sessions  of  the  peace 
then  next  ensuing,  namely,  at  these  sessions  now  held 
by  adjournment  at  Botherham  aforesaid,  to  answer  the 
said  charge,  and  to  abide  the  judgment  of  the  court  of 
such  sessions,  and  to  pay  all  the  costs  incurred  by  the 
said  churchwardens  and  overseers  of  the  poor  of  the 
said  township  in  bringing  such  charge  before  this  court 
of  quarter  sessions  in  case  the  court  should  adjudge  him 
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Volume  r.     does  not  state  that  the  child  was  born  before  the  pass- 
ing of  Stat  4  &  5  ^«  4.  c.  76.     That  is  immaterial  to 


184S. 


The  Qdiim  ^^  jurisdiction.  The  parish  officers  have  set  the 
The  Church,    proceeding  on  foot,  and  are  not  entitled  to  resist  the 

Abimut.  payment  of  costs  on  the  ground  that  the  (acts  do  not 
warrant  the  course  they  have  taken.  2.  That  it  does  not 
appear  that  the  township  oiArdsley  supports  its  own  poor. 
But  the  application  is  made  by  parties  assuming  to  be 
the  overseers  of  the  poor  of  the  township ;  and  they 
cannot  be  allowed  to  dispute  the  facts  essential  to 
that  character.  S.  That  it  does  not  appear  but  that 
the  township  is  within  a  union,  in  which  case  the 
proper  parties  to  make  the  application  would  be 
the  guardians.  That  objection  is  open  to  the  same 
answer  as  the  preceding.  And,  furtheri  in  the  absence 
of  any  statement  on  the  subject,  it  will  not  be  pre- 
sumed that  a  union  was  created.     4  and  5.  That  it 


3.  Thaty  by  ttat  8  &  S  Viet.  e.  85.,  the  authority  to  apply  for  nidi 
order  i%  in  the  fint  inttance,  given  to  the  giiardiani  of  the  paiiab,  or  of 
the  union  in  which  tuch  parish  may  be  situate,  and  to  the  of  enecrt  only 
if  there  be  no  such  guardians ;  and  that  the  present  order  is  therefore  bad 
for  not  shewing  that  there  were  no  such  guardians  of  the  township  of 
Ardtkyf  and  that  that  township  was  not  situate  in  a  union. 

4.  That  it  does  not  appear  by  the  said  order  where  the  jtistices,  who 
are  said  on  the  12th  of  May  to  have  adjourned  "  the  said  application  " 
to  the  S6th  of  May,  were  assembled  on  the  said  ISth  of  May  when  dicy 
so  adjourned  the  same ;  and  that  it  does  not  even  appear  by  the  said  order 
in  what  county  or  riding  the  said  justices  so  on  '^tlie  ISth  of  May  ad^ 
joumed  the  said  application. 

5.  That  the  petty  sessions,  stated  in  the  order  to  have  been  holden  at 
Baanuiey  on  the  S6th  day  of  May,  do  not  appear  to  have  been  so  holden 
in  pursuance  of  any  previous  adjournment ;  that  they  do  not  appear  to 
have  been  so  holden  either  in  the  division  of  Skdnanm,  or  in  die  West 
Riding  of  Yorkshire  g  that  it  does  not  appear  before  what  justices,  whether 
justices  of  the  peace  or  otherwise,  the  same  were  so  holden ;  and  that  it 
does  not  appear  that  any  one  then  and  there  made  any  application  what- 
ever for  any  order  on  the  said  Maitkew  Htrtt, 
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does  not  appear  that  the  proceedings  at  petty  sessions  Qiuen^t  Bench. 
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icre  within  the  West  Riding,  nor  that  the  justices 

before  whom  those  proceedings  were  instituted  were     1^  QauN 

jmtices  of  the  West  Riding.    That  is  a  mere  misprision    The  Churcb- 

ofthe  officer  who  drew  up  the  order  from  the  minute:      Amosucr. 

inch  an  order  of  petty  sessions  indeed  is  usually  not 

dnwn  up  at  all;  and  the  clerk  to  the  justices  might 

bate  returned  that  usage  to  a  certiorari. 

PasUey^  contrl.  1.  If  the  child  wa8  not  born  since 
itat  4  &  5  fFl  4.  c.  76.  came  into  operation,  the  quar- 
ter sessions  had  no  power,  by  stat  2  &  S  VicL  c.  85.,  to 
make  this  order.  A  question  something  like  this  arose 
in  Umnn  y.  Si.  Quiniin  (a),  on  stat  2  &  3  Vici.  c.  29., 
but  was  not  expressly  decided  upon.  That  the  order 
most  shew  all  points  raising  the  jurisdiction  appears  from 
-R^iJW  V.  The  Justices  of  Hampshire  {b\  Eegina  v.  The 
Guardians  of  Hartley  Wintney  Union  (c),  Regina  v.  The 
Guardians  of  ITte  Huddersfield  Union  {d).  2.  The  next 
objection  may  perhaps  be  answered  by  the  fact  of  the 
application  being  made  by  the  officers  of  Arddey^  and 
is  therefore  not  pressed.  S.  If  the  parish  officers  of 
^rdsiey  were  not  the  proper  parties  to  the  application,  this 
ttjin  effect,  an  order  against  strangers,  which  the  sessions 
lud  no  power  to  make.  4  &  5.  The  next  objections  go 
«t  once  to  the  jurisdiction.  Every  thing  ought  to  appear 
^bich  is  necessary  to  authorise  the  proceedings  at  petty 

(a)  nM.iW.  277.  (h)  9  DowL  P.  C  171. 

(0  1  Q.  B.  677. 

(i)  In  this  case  a  rule  for  quashing  an  order  was  made  absolute  in 
Wt  ReuUr  tenn  {April  26tli,  before  Lord  Denman  C.  X,  PatUton  and 
WilBami  Js.),  on  the  ground  that  the  justices  making  an  order  at  petty 
tnsioDS  in  the  West  Riding  were  not  shewn  by  the,  order  to  hare  been 
justices  of  the  Riding.  Pickering  shewed  cause  ;  Paskley  supported  the 
role.    It  has  not  been  thought  necessary  to  report  the  case. 
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sessions ;  for,  if  they  were  coram  non  judioe^  the  quar- 
ter sessions  had  no  jurisdiction ;  Si.  Nicholas  v.  8L 
Helens  (a),  Brook  v.  Jenney  (6),  SUmel  v.  Lord%aiatA  (c), 
Begina  v.  Wymondham  {d)^  B^na  v.  Sherbum  {e).  Be^ 
gina  V.  The  Guardians  of  the  Hudders/leld  Union  {g)  also 
supports  this  objection.  The  justices  at  petty  sessions 
do  not  appear  distinctly  to  have  erea  acted  in  the  West 
Riding:  indeed  it  does  not  appear  at  all  that  they 
were  justices  of  the  riding ;  no  jurisdiction  therefore 
is  shewn;  Begina  v.  Uplin{h\  Bex  y.  Otdton(i)^  Bex 
V.  I}oblffn(k).  The  adjournment  of  the  petty  ses- 
sions is  not  shewn  to  have  been  made  to  a  place  widiin 
the  district  in  which  the  justices  of  the  petty  sessions 
had  jurisdiction.  It  is  true  that,  where  jurisdiction  onbe 
appears,  presumptions  will  be  made  in  favour  of  the  cor- 
rectness of  the  proceedmgs.  But  such  presumptions  are 
not  admissible  for  the  purpose  of  shewing  jurisdiction; 
Bexy.  Hidcotti})^  Bex  y.  All  Sainlsj  Southampton  {m)^ 
Begina  v.  Toke  (n),  Christie  v.  Unwin  (o),  Bex  v.  Bur^ 
ridge  (p).  An  objection  of  this  kind  is  not  cured  by 
the  appearance  of  the  parties;  Lamrence  v.  WHkock  (g)^ 
and  the  cases  there  cited,  Smith  v.  Broom  (r),  AUen  v. 

Pink  (s).  Edge  v.  Sham  (/). 

^  Cur.  ado.  vuU. 

(a)  3  SqBc  473. 

(6)  8  Q.  B.  365.  See  Begjma  T.  Martmf  note  (a)  to  3>yfor  v.  Ckmmm, 
^  Q.B.  1037. 

(c)  PtowtL  353.  376.  (<0  8  Q»  S*  ^1* 

(e)  3  Q.  B.  545.  note  (a>  {g)  Ant^  p.  77,  note  (iQ. 

(A)  Co.  Sett.  §•  Rem.  19.  (»)  3  &».  Co.  73. 

(k)  3  Salk.  474.  (/)  6  T.  R.  583. 

(m)  7  P.  I- C  785. 79a  But  see  TayAw  t.  CfemjoM,  8  Q.  B.  978. 1086. 

(n)  8  J.§f'^-  227.  833.  (6)  II  il  j-  J?.  37S. 

(p)  3  P.  )r.  439.  496.  (q)  11  J.  f^  S.  941. 

(r)  3  1/.  §•  r.  851.  (0  4  1/.  f  ir:  I40. 

CO  9C.  M,  ^  R.  415.  &  A  5  2ywA.  1137.  See  Adgma  t.  TW 
J««<icet  ^  IPUd,  18^  4*  J?.  793. 
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to  the  churchwardens  and  overseers  to  apply.  To  this 
objection,  made  by  the  same  persons  voho  applied  Jor 
the  order^  it  might,  perhaps,  be  enough  to  answer  that 
they  must  be  presumed  to  have  been  acquainted  witli 
the  state  of  the  township  of  which  they  were  the  oflScers, 
and  whether  it  formed  a  part  of  any  union  or  not  But, 
further,  it  does  not  appear,  on  the  face  of  the  order  that 
Arddey  was  an  associated  township ;  and  we  ought  not 
to  make  an  ir^erence  that  it  is,  in  order  to  give  effect  to 
this  objection,  supposing  it  to  be  well  founded. 

It  was  also  objected  that  a  certain  adjournment  of  the 
court  of  quarter  sessions,  which  is  stated  to  have  taken 
place  on  the  12th  May  1841,  does  not  appear  to  have 
been  made  by  justices  of  the  West  Riding,  or  (which  is 
pretty  much  the  same  objection  put  in  another  shape) 
that  such  adjournment  was  made  in  the  said  West  Riding. 
We  think,  however,  that  these  things  do  sufficiently 
appear.  *  And,  first,  it  may  be  asked  why  the  language 
of  the  order  should  be  tortured  for  the  purpose  of  giving 
to  it  a  meaning  which  would  render  it  doubtful  whether 
certain  places  therein  named,  viz.  Bradford^  Skipton^ 
Rotherham  and  Bamdey^  are  situate  in  the  said  West 
Biding  or  in  the  counties  of  Cumberland  or  Cornwall. 
But  the  whole  order  must  be  taken  together ;  and  Bams-^ 
ley^  when  first  mentioned,  is  described  as  being  in  the  di- 
vision of  SlaincrosSf  which  division  has  immediately  before 
been  described  as  being  in  the  West  Riding.  Then,  as 
to  tlie  justices,  they  are  described  as  justices  of  the  peace 
^'  holding  such  petty  sessions ; "  and  (referring  back,  as 
the  word  ^^  such  "  requires,)  we  find  the  petty  sessions  to 
have  been  ^<  in  and  for  the  said  division  of  Staincross,** 
which,  as  we  have  already  seen,  is  itself  stated  to  be 
in  the  West  Riding.     The  holding,  therefore,  of  the 
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'  the  said  ^.  Allison  did  not  indorse  the  said  bill  of  ex- 


^^*'        change  to  the  said  G.  Winchy  in  manner  and  form  &c 
CAULFiitD.     3  and  4.  That  Winch  did  not  indorse  to  Lacy^  and  that 
Lacy  did  not  indorse  to  plaintiff,  in  manner  and  form 
&C.     Issues  thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  sittii^  in 
Middlesex  afler  jyinity  term  1842,  the  acceptance  and 
the  hand  writing  of  the  indorsements  were  proved. 
There  was  some  evidence  that  the  plaintiff  had  given 
value.  The  defendant's  counsel  proposed  to  prove^ 
in  support  of  the  second  plea,  that,  although  Allison^ 
the  payee,  had  indorsed  his  name  on  the  bill,  he 
had  delivered  it  to  Winchy  the  second  mdorser,  to 
be  discounted  and  not  to  be  negotiated,  and  that 
Winch  had  indorsed  and  transferred  it  in  fraud  of 
Allison;  and  therefore  that,  as  between  Allison  and 
JVinchf  there  had  been  no  indorsement  completed  by 
delivery.  Marslon  v.  Allen  (a)  was  cited.  The  learned 
Judge  rejected  the  evidence ;  and  a  verdict  was  given 
for  the  plaintiff.  In  Michaelmas  term  1842,  a  rule  nisi 
was  obtained  for  a  new  trial. 

Butt  now  shewed  cause.  It  may  be  admitted  that 
indorsement,  in  the  proper  legal  sense,  requires  not 
merely  writing  the  party's  name  on  the  bill,  but  a 
valid  delivery  also.  That  is  the  effect  of  Marston  v. 
Allen  {a) ;  but  here  the  facts  are  di£ferent  {Coleridge  J. 
There  was  nothing  to  implicate  the  plaintiff  in  the 
misconduct  of  Winch :  that  was  the  difficulty  I  had  in 
applying  the  case  of  Marston  v.  Alleti{a).']     And  there 

(a)  8  iir.  i>  r.  494. 
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Winchf  as  a  person  might  give  his  servant  a  bill  to  be 
carried  to  the  banker's,  but  that  it  was  delivered  with 
an  intention  to  pass  some  interest.  Goggerley  v.  Ctdh-- 
bert  (a),  Cranch  v.  White  {b)  and  Brind  v.  Hampshire  (c) 
shew  that  a  bill  delivered  over  for  a  specific  purpose 
only  is  not,  in  a  legal  sense,  indorsed,  though  it  have 
a  formal  indorsement.  It  is  true  that  the  facts  in 
Marston  v.  Allen  (d)  were  different  from  those  of  the 
present  action;  but  the  case  turned  upon^the  question 
what  was  meant  by  the  term  *^  indorsed"  in  the  de- 
claration ;  and  Aldenon  B.,  in  delivering  the  judgment 
of  the  Court,  said:  '*It  appears  to  us  that  th^  new 
rules  of  pleading  have  really  nothing  to  do  with  this 
question.  Thb  only  point  for  us  to  consider  is  this 
— -  what  in  point  of  law  is  the  indorsement  of  the  bill 
denied  by  the  plea  on  this  record.  We  have  to  decide 
whether,  if  the  facts  opened  by  the  defendant  had  been 
fully  proved,  my  learned  brother  ought  to  have  directed 
the  jury  that  thi$  bill  had  not  been  indorsed  by  John 
Hanvp.  If  the  indorsement  denied  by  this  plea  simply 
means  the  writing  of  the  name  of  John  Harrop  on  the 
back  of  the  bill,  the  plaintiff  is  right;  for  these  facts 
have  no  tendency  to  disprove  that  proposition :  or,  if 
it  means  such  an  act  pf  writing  on  the  bill,  followed  by 
the  bill  being  afterwards  under  any  circumstances  in  the 
hands  of  a  holder,  then  also  the  verdict  ought  not  to  be 
disturbed.  But  we  think  neither  of  these  propositions 
can  be  sustained  in  point  of  law."  (Knowles  then  pro- 
ceeded to  argue  that  the  evidence  did  not  shew  a  giving 
of  consideration  by  the  plaintiff.) 


[a)  2  New  Rep.  170. 

(c)  1  Af.  {  IT.  3C5.    S.  C.  7y.  i  G.  790. 


(6)  1  New  Co,  414. 
(d)  8  M.  4-  IT.  494. 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  fipom  the  Queen's  Bench.) 

Halstead  against  Mary  Skelton. 

Since  ttat  i&     A  SSUMPSIT.     The  first  count  of  the  declaration 

2  (?.  4.  c  78;,     -^J^ 

if  the  drawee  of  Stated  that  WtUiam  Harland^  on  &&,  made  his  bill 

without  speciml  ^^  exchange  in  writing,  and  directed  the  same  to  de- 
piawTo^w^  fendant,  and  thereby  required  defendant  to  pay  to  the 
ment  accepts  it,  ^^der  of  the  said   W.  H.  the  sum  of  66/.  lis.  for  value 

peyable  at  a 

particulM  received,   four  months  after  the   date  thereof,   which 

place  (without 

any  additional    period  had  elapsed  &c.,  *'  and  the  defendant  then  ac- 

words),  he 

undertakes  cepted  the  said  bill,  payable  at  Messrs.  Cunliffe  and  Co., 
thebiUatma-  bankers',  Zrowrfon."  Averment  that  W.  H.  indorsed  to 
proented  at  plaintifi*,  and  that  defendant  **  then  promised  the  plaintiff 
to'him'lldif -^if  ^^  P^y  ^^^  ^^®  ^^*^  ^'^^  according  to  the  tenor  and  eflfect 
he  accepts,pay.  thereof,  and  of  the  said  acceptance  and  indorsement." 

able  at  such  '^ 

place  « and  not       The  defendant  demurred,  assigning,   as   a   ground, 

otherwise  or 

elsewhere,**  he    that,  although  it  appears  by  the  first  count  that  the  bill 

undertakes  to 

pay  it  at  ma-  therein  mentioned  was  specially  accepted  by  the  de- 
sent^  at  that  fendant,  and  by  him  made  payable  at  Messrs.  Cunliffi 
otherwi^  "^  *"^  Co.  bankers*,  London^  yet  it  is  not  averred,  nor  does 
dMati<«*!nr*"  ^^  appear  from  the  said  count,  that  the  said  bill  was 
indorseeagainst  gygj.  presented  at  Messrs.  Cunliffe  and  Co.'s  for  pay- 
a  biU  states  that  ment,  according  to  the  terms  of  the  said  acceptance. 

he  accepted  it 

'<  payable  at  c.  Another  ground  assigned  was,  that  the  defendant  was 
banken'l'^and    not  Stated  to  have  had  notice  of  the  indorsement 

that  defendant 

promised  to  pay 

it  **  according  to  the  tenor  and  eflect  thereof,"  it  will  be  understood  that  the  bill  is  pleaded 

accordn^  to  its  legal  effect ;  but  tliat  does  not  imply  that  the  bill  is  made  payable  at  the 

bankers*  only ;  and  therefore  the  declaration  need  not  state  a  presentment  there. 


Vn,  VICTORIA.    .  S7 

On  motion  in,  the  Bail  coart,  in  Trinitif  term,  1842,  Qium'^  SendL 

1  QAO 

the  demurrer  was  set  aside  as  frivolous  (a) ;  and  the 
plaintiff  afterwards  signed  judgment  by  default.     The      Hauxiab 
defendant  then  brought  error  in  the  Exchequer  Cham-      Bamom. 
ber,  assigning,  as  error,  <<  that  the  first  count  of  the  said 
declaration,  and  the  matters  therein  contained,  are  not 
snfBcient  in  law  for  the  said  M.S.  to  have  or  maintain 
her  aforesud  action ''  &c.    Joinder  in  error. 
The  case  was  argued  in  this  vacation  {b). 

Martin  for  the  plamtiff  in  error,  defendant  below. 
The  first  count  is  bad  in  substance,  because  it  does  not 
state  a  presentment  at  the  place  where  the  bill  was 
iDade  payable.  The  averment  that  the  defendant  ^'  ac* 
oepted  the  said  bill,  payable  at  Messrs  Cunliffe  and  Co., 
bankers',  handan^  must  be  taken  to  state  the  l^al  effect 
of  the  acceptance.  The  rule  is  that  ^^  thiqgs  are  to  be 
pleaded  according  to  their  legal  effect  or  operation ;  '^ 
SUfken  on  Pleadings  428,  5th  ed.  Moore  v.  The  Earl  of 
Pbfnundh  (c),  there  cited,  shews  that,  if  the  substance  of 
a  document  be  stated  in  pleading,  the  Court  will  assume 
that  its  legal  effect  is  no  other  than  that  set  forth. 
Now  the  words  here  used,  '^  accepted"  ^'  payable  at'' 
8cc,  received  a  judicial  construction  in  Rowe  v.  Young  (d)^ 
and  were  there  held  to  import,  legally,  a  qualified  and 
not  a  general  acceptance ;  therefore  the  present  declap- 
ration  sets  forth,  as  the  defendant's  contract,  an  under- 
taking, as  acceptor,  to  pay  the  bill  when  presented  at  a 
certain  place.  Stat  1  &  2  G.  4.  c.  78.  s.  1.  enacts  "  that 
if  any  person  shall  accept  a  bill  of  exchange,  payable  at 

(a)  SkeUtm  r.  EalHead,  2  Dowl.  P.  C.  N.  S.  69. 

(b)  Jume  16th.    Before  Tindal  C  J.,  CoUmafh  Enkme  and  Matde  Js.» 

{c)SjB.4^jild.66.  id)  2Brod.  9r  £' l^S. 

a  4 


88  Q-  B.    TRINITY  VACATION, 

Volume  V.     the  housc  of  a  banker  or  other  place,  without  further 

]__  expression  in  his  acceptance,  such  acceptance  shall  be 

Halrjiad  deemed  and  taken  to  be,  to  all  intents  and  purposes,,  a 
SnzaDir.  general  acceptance  of  such  bill ;  but  if  the  acceptor  shall 
in  his  acceptance  express  that  he  accepts  the  bill,  payable 
at  a  banker's  house  or  other  place  only,  and  not  other* 
wise  or  elsewhere,  such  acceptance  shall  be  deemed  "  <^a 
qualified  acceptance  of  such  bill''  This  provision  relates' 
to  the  form  of  an  acceptance,  and  decides  only  what 
words,  written  on  a  bill,  shall  be  evidence  that  the  ac- 
ceptor contracted  specially  to  pay  at  a  particular  place ; 
it  does  not  alter  the  effect  of  words  used  in  a  declaration, 
when  the  plaintiff  avers  that  the  defendant  accepted  ^'  pay- 
able at "  &a  The  expression,  so  used,  implies  that  the 
defendant  accepted  in  such  a  way  as  to  make  the  bill 
payable  not  generally  but  at  the  specified  place.  \Maule  J. 
If  it  was  a  foreign  bill  the  acceptance  may  not  have  been 
written  upon  it]  If  it  was  not,  Bxfme  v.  Young  (a)  might 
still  apply ;  if  it  was,  the  declaration  must  be  taken  to 
mean  that  the  acceptance  had  the  words  '*  and  not  other- 
wise or  elsewhere.'*  The  decision  of  Wightmanim  in 
SkeUon  v.  Halstead  (b)  was  against  the  present  objection ; 
but  the  authority  there  relied  upon  in  argument  was 
Fin/le  v.  Bird  (c),  in  which  case  the  decision  was  given 
with  doubt,  and  on  the  authority  of  Selln/  v.  Eden  {d), 
where,  the  bill  being  made  payable  to  the  drawer's  or-» 
der  in  London^  it  was  held  that  an  indorsee  might  re« 
cover  against  the  acceptor  without  averring  or  proving 

(a)  3  Brod.  {•  B,  165.  (6)  2  DowL  P.  C.  iV.  S.  69. 

(c)  eB.^C.  531. 

(d)  S  Bing.  611.  In  Uiat  case,  the  counsel  opposing  Uie  rule  made  two 
points,  one  independent  of  the  eflfect  of  the  statute,  the  other  upon  the 
statute.  The  counsel  in  support  of  the  rule,  after  arguing  the  former,  was 
stopped  as  to  the  latter.  But  the  Court,  after  time  taken,  discharged  the 
rule  on  the  latter  only.  (From  the  notes  of  counsel  engaged  in  the  came.) 
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which  described  a  spedal  one.  But  Tindal  C.J* 
said,  ^^  The  efiect  of  the  statute  1  &  2  6*  4,  c.  78, 
is  to  relieve  parties  from  the  necessity  under  which 
they  previously  lay,  and  to  allow  them  to  treat  that 
as  a  general  acceptance  which  before  was  only  a  special 
acceptance  requiring  special  presentment  Although 
there  is  in  the  present  case  a  general  acceptance  of 
the  bill,  that  will  include  the  place  at  which  the  bill 
is  stated  to  be  payable  in  the  count,  as  well  as  all  others, 
and  it  does  not  lie  in  the  mouth  of  the  defendant  to  say 
that  the  bill  is  not  payable  at  the  place  specified  in  the 
count,  when  that  is  the  very  place  which  he  has  pointed 
out  by  his  acceptance  as  that  at  which  the  instrument  will 
be  paid/'  This  is,  in  efiect,  a  decision  in  favour  of  the 
present  plaintifi^in  error,  and  an  answer  to  the  case  of 
Fm^le  V.  Bird  (a). 


Cowlingf  contr^.  Assuming  that  the  bill  in  this  case 
is  set  out  according  to  its  legal  efiect,  that  efiect  of  the 
statement  on  the  present  record  is,  that  the  bill  was 
accepted,  payable  at  Cunliffes^  if  the  holder  chose  to 
go  there ;  but  the  words  ^^  payable  at  '*  have  no  restrictive 
force,  like  that  of  the  words  '^  not  elsewhere:*'  and, 
therefore,  taking  the  acceptance  here  to  be  correctly 
stated  according  to  the  legal  efiect,  there  would,  accord- 
ing to  BlaJce  v.  Beaunumt  {b\  be  no  variance,  if  an  inland 
bill  were  produced,  accepted  <*  payable  at  Cunliffi^s  and 
Co."  without  the  words  ^^  and  not  elsewhere ; "  and  on  this 
view  of  the  pleading  the  declaration  is  gobd»  But  the 
declaration,  after  stating  the  bill  and  acceptance,  allies 
that  the  defendant  below  promised  to  pay  the  bill  ^*  ac- 
cording to  the  tenor  and  efiect  thereof,  and  of  the 


(a)  6  J9J-C.5SI. 

(6)  1  DwO.  P.  C.  N.  S.  697.     S.  C.  4  Man.  $•  G.  7. 
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said  aooeptanoe.*'    It  must,  tberefore^  be  understood  QtMm*<  Smck. 

1848 
as  if  the  tenor  of  the  bill  and  acceptance,  that  is  the        • 

actual  language  used,  were  set  out  on  the  record,  not  ^^^^^^ 
literally  but  substantially,  the  third  person  being  used  Suudw. 
instead  of  the  first,  and  the  past  tense  for  the  present : 
and,  in  Bawe  y.  Young  {a)^  Lord  Eldon  and  Bichard-' 
wni.  seem  to  construe  the  recoitl  in  that  mannen 
The  question  then  is,  what  an  acceptance  ^  payable  at 
Messrs*  CmUffffs  and  Co."  means  since  stat.  1  &  2 
6. 4.  Cm  78*  According  to  Bcme  v.  Young  (a),  an  accepts 
ance  in  these  words  would  be  special:  but  the  act  was 
passed  expressly  to  alter  that  construction.  Yet  accord- 
ing to  the  argument  for  the  plaintiff  in  error  that 
case  might  be  decided  in  the  same  tnanner  since  the 
act  as  before.  It  is  not  material  to  discuss  the  decision 
in  Fm^le  y.  Btrd{b) ;  but  that  case  is  not  necessarily  in- 
consistent wiA  Gibb  v.  Mather  (c)  and  Parks  v.  Edge  {d\ 
where  the  actions  were  against,  not  the  acceptor,  but  the 
drawer  and  the  indorser.  The  distinction  between  these 
parties  is  noticed  in  Sffooey.  Young  {e)  by  BayleyJ^  who 
observes  that,  in  an  action  against  the  acceptor,  ^^  pre- 
sentment (generally  speaking)  need  not  be  averred  or 
proved :  ^  and  it  may  be  presumed  that  the  enactment, 
1 8c  2  G.  4.  ^.  78.  5. 1.,  subsequently  passed,  was  aimed 
at  the  case  of  defendants  who  were  acceptors.  Allega- 
tions in  pleading  must  be  construed  with  a  reference  to 
the  party  against  whom  they  are  used ;  here  the  party 
whose  undertaking  is  in  question  is  an  acceptor ;  and,  in 
his  case,  tibe  words  of  the  count  must  be  taken  to  imply 
a  general  acceptance. 

(a)  S  BtwL  4-  B.  165.     S.  C.  S  BHgh,  391. 

(6)  6B.  iC.  531.  (c)  2C.^  J.  254.     S.  C.  2  Tyr.  189. 

(rf)  1  Cro,  ^M.  429.     S,  C.  3  Tyr,  364. 

(•)  8  ^.  4-  B.  238.    2  Bhgh^  468. 
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Foiume  K         Martin  in  reply.    The  statute  annexes  a  particular 

*__  legal  meaning  to  certain  words  which  it  requires  an 

HALSTtAo  acceptor  to  use  when  pointing  out  a  specific  place  of 
SciLToir.  payment  The  count  here  must  be  taken  to  mean  that 
that  form  of  words  was  used^  and  to  state  their  legal 
effect ;  not  to  give,  as  the  form  actually  used,  a  set  of 
words  whicli  would  be  incorrect.  ^  According  to  the 
tenor  and  effect  thereof*  means  according  to  the  legal 
effect.  The  passage  before  cited  from  Blake  v.  Beau' ' 
mofU  {a)  does  not  bear  the  construction  giren  to  It  on  the 
other  side,  that  a  bill  accepted  generally  might  be  de- 
scribed as  payable  at  a  particular  place  because  it  was 
payable  at  that  place  among  others.  Such  an  acceptance 
has  nothing  to  do  with  place :  it  simply  creates  a  debt* 
If  the  bill  is  in  fact  accepted  *<  payable  at ''  a  place 
*^  and  not  elsewhere,"  it  should  be  described  in  plead- 
ing as  payable  at  that  place :  if  accepted  *^  payable  at** 
the  place  without  any  additional  words,  it  should  be 
stated  only  that  the  party  accepted ;  as  in  the  form 
given  by  Beg.  Gen.  Trin.  1  fV.  4.  {b). 

Cur.  ado.  vulL 

TiNDAL  C.  J.,  in  the  same  vacation  {June  29th )^  de- 
livered the  judgment  of  the  Court. 

This  was  an  action  by  the  indorsee  of  a  bill  of  ex- 
change against  the  acceptor.  The  declaration  stated 
the  bill  to  have  been  accepted  payable  at  a  particular 
banker's  in  London^  And  did  not  aver  any  presentment 
at  the  house  of  that  banker ;  and  the  question  argued 
before  us  was,  whether  the  omission  of  such  an  averment 
made  the  declaration  bad.      The  plaintiff  in  error  con- 

(a)  I  DowL  p.  a  2^.  S.  697. 
(6)  2  B.  j-  J(L  785. 

Mwrtin  on  the  following  daj  mentioDcd  Roadk  ▼•  Joluu(Um,  St^et  tmd. 
Jbnet**  Reports  afOtsa  m  ike  Couri  ofEsckefmer  in  Ireland,  p.  946. 
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tended  that  it  did,  for  that,  since  the  statute  1  &  2  G.  4.   Qwm'j  £mtA. 
c78^  an  acceptance  payable  at  a  banker's  generally,  * 

without  restrictive  words,  is  a  general  acceptance,  and  Hautxao 
ought  to  be  so  pleaded ;  whereas,  by  declaring,  as  in  Skslton. 
this  case,  on  an  acceptance  payable  at  a  banker's,  the 
plaintiff  must  be  understood  as  referring  to  an  accept- 
tDce  payable  at  a  banker's  only,  and  not  elsewhere. 
Andy  if  the  plaintiff  in  error  is  right  in  this  proposition, 
it  must  certainly  follow  that  the  declaration  is  bad  for 
not  averring  performance  of  what,  according  to  his 
alignment,  is  a  condition  precedent  to  any  right  of 
action,  namely  a  presentment  at  the  banker's. 

But  we  are  of  opinion  that  the  argument  of  the 
plaintiff  in  error  cannot  be  supported. 

The  statute  enacts  that,  where  a  bill  is  accepted  pay- 
able at  a  banker's,  without  further  expression    in  the 
acceptance,  such  acceptance  shall  be  deemed  and  taken 
to  be  to  all  intents  and  purposes  a  general  acceptance 
of  such  bill :  but  the  meaning  of  this  enactment  is,  not 
that,  in  such  a  case,  presentment  at  the  banker's  shall 
be  an  invalid  presentment,  but  that,  in  an  action  against 
the  acceptor,  presentment  to  him  shall  be  good,  and 
consequently  that    it  shall  be  unnecessary  to  present 
or  to  aver  presentment  at  the  banker's.     A  bill  of  ex* 
change  drawn  generally  on  a  party  may  be  accepted  in 
three  different  forms ;   either  generally,  or  payable  at  a 
particular  banker's,  or  payable  at  a  particular  banker's 
and  not  elsewhere.     If  the  drawee  accepts  generally,  he 
Undertakes  to  pay  the  bill  at  maturity  when  presented 
to  him  for  payment.  If  he  accepts  payable  at  a  banker's, 
lie  undertakes  (since    the   statute)  to  pay  the   bill  at 
maturity  when  presented  for  payment  either  to  himself 
or  at  the  banker's.     If  he  accepts  payable  at  a  banker's 
and   not  elsewhere,    he  contracts  to  pay  the  bill  at 
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Volume  r. 
1848. 

Halbtsao 

Y. 

SsxLToir. 


maturi^  provided  it  is  presented  at  the  banker's,  but 

not  otherwise. 

Here  the  bill  was  accepted  according  to  the  second 

of  these  three  forms ;  i.  e.  payable  at  a  banker's,  withoat 

any  restrictive  words ;  so  that  presentment  at  the  banker's 

(though  if  made  it  would  have  been  a  good  presenl- 

ment)  was  yet  not,  as  against  the  acceptor,  necessary. 

Acceding,  therefore,  as  we  do,  to  the  argument  of  the 

plaintiff  in  error,  that  the  bill  must  be  taken  to  have 

been  pleaded  according  to  its  legal  effect,,  we  do  not  go 

along  with  him  in  the  conclusion  at  which  he  arrives. 

For  the  reasons  which  we  have  given,  we  do  not  think 

that,  in  this  case^  the  legal  eflfect  of  the  bill,  as  pleaded, 

was  to  render  necessary  any  presentment  at  the  banker's ; 

and  the  judgment  of  the  Court  below  mil  therefore  be 

affirmed. 

Judgment  affirmed. 


The  QuEBN  against  Pkeece. 


On  rule  ni«  for  jERVISj  in  last  Hilary  term,  obtained  a  rule  calUng 
upon  Richard  Matthias  Preece  to  shew  cause  why 


an  information  in  the  nature  of  a  quo  warranto  should 


a  quo  warranto 
information 
for  the  office  of 
mayor,  it  ap- 
peared that  the 
defendant's 

eligibility  to  that  office  consisted  in  his  being  an  alderman  of  the  borough,  and  hii  election 
to  the  latter  office  was  now  impeached  because  the  council  had  neglected,  at  the  first 
election  of  aldermen,  in  1835,  to  declare  which  aldennen  should  go  out  in  ISSS:  that 
defendant  was  ejected  aldennan  in  November  1841,  and  mayor  November  1842;  that,  by 
Stat.  7  ^.  4.  &  1  VlcL  r.  78.  j.  23.,  no  application  could,  when  this  rule  was  moved  for, 
have  been  made  to  remove  him  from  his  office  of  alderman ;  and  that,  when  the  Court 
gave  judgment  on  this  motion,  there  would  barely  have  been  time  to  obtain  judgment  of 
ouster  before  the  year  of  the  mayondty  would  expire.  The  Court,  in  the  exercise  of  tibeir 
discretion,  discharged  the  rule.  * 

The  defendant  was  elected  mayor  9th  November  1842,  being  then  absent  from  the 
borough,  to  which  he  did  not  return  until  23d  November.  He  had  in  the  mean  time  casual 
information  of  his  election,  but  did  not  receive  any  official  notice  of  it  until  his  wtum. 
Within  five  days  after  his  return  he  made  the  requisite  declaration,  and  took  upon  him  the 
office.  Held  a  sufficient  acceptance  of  the  office  within  five  days  after  notice,  under 
Stat.  5  &  6  ^.  4.  c  76.  i.  51. 

The  rule  nisi  specified  the  objections  to  defendant's  title  as  alderman,  but  did  not  ex- 
pressly shew  that  his  title  as  mayor  was  dependent  on  bis  tiUe  as  alderman ;  this,  however, 
appewed  by  affidant.    Held  fuffident  wiihin  Reg.  Gen.  JS&  7  &  8  (?.  4.       j^ 
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not  be  exhibited  against  him,  to  shew  by  what  authority  Qtrnn's  Bench. 
he  claimed  to  be  mayor  of  the  borough  of  Camarpon;  —  . 

upon  the  grounds :  1.  That  he  was  not  duly  elected  an  ^*  ^""* 
alderman  of  the  borough.  2.  That  there  was  no  due  ^^^^^ 
declaration  under  stat.  5  &  6  ^  4.  c.  76.  who  should 
under  the  first  election  of  aldermen  under  that  statute 
go  oat  (rf*- office.  3.  That,  there  beings  no  declaration 
who*  should  go  put,  two  aldermen  continued  in  office, 
andy  six  new  aldermen  having  been  elected,  there  were 
d^t  aldermen  of  the  borough,  contrary  to  the  pro- 
visions of  the  statute.  4.  That  there  was  no  proper 
constituent  body  at  his  election  as  alderman.  5.  That 
die  body  which  elected  JB.  Jf.  Preece  to  be  alderman 
was  itself  improperly  elected.  6*  That  B.  M.  Preece 
did  not,  within  the  time  limited  by  the  statute,  take  upon 
himself  the  office  of  mayor,  or  make  the  declaration  in 
that  behalf  required  by  the  statute.  In  last  Trinity 
term  (a)  Sir  W.  W.  FoUetU  Solicitor  General  and  Kelly 
shewed  cause;  and  Jerois  and  Weldy  supported  the 
rule. 

Hie  course  of  the  argument  and  the  points  decided 
will  appear  sufficiently  from  the  judgment  of  the  Court. 
The  following  authorities  were  referred  to ;  Regina  v. 
Greene  (J),  Regina  v.  Hodson  (c).  Rex  v.  Stacey  (rf), 
Rex  V.  Brooks  {e\  Rex  v.  Peacock  (g).  Rex  v.  &okes  (A). 

Cur,  adv.  vidU 

(a)  Jwu  7th.     Before  Lord  Denman  C.  J.»  PtMetwh  WUUami  and 

(h)  4  g.  J9.  646.  (c)  AdB.  648.  note  (6). 

{£)  IT.  n.1.  (je)  SB.iC  321. 

U)  4  7.  JL  684. 

(A)  8  AC  ^  &  71.  Sir  Wi  W.  FoUett  and  Kdly  objected  that  the  rule 
^  not  comply  with  Reg.  Gen.  EiL7&SG.4.  (6  B.  ^  C.  267.),  because 
it  did  not  ahew  that  the  defect  in  iV00oe*i'title^  intended  to  be  relied  on, 
^M  the  defect  in  hia  dectioii  aa  aldennan.     It  waa  oooaiatent  with  the 
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Foluwu  V. 
184S. 

The  QuBSN 

V. 

Pkbkcb. 


Lord  Denman  C.  J.,  in  this  vacation  {June  27th), 
delivered  the  judgment  of  the  Court. 

This  was  a  rule  for  a  quo  warranto  against  the  mayor 
of  Carnarvon.  Tie  first  objection  to  his  title  was,  that 
he  did  not  accept  his  office  within  the  five  days  after 
notice,  required  by  stat  5  &  6  ^.  4.  c.  76.  $.  51.,  and 
therefore  his  election  became  void.  The  notice  was 
argued  on  one  side  to  mean  no  more  than  the  declare 
ation  of  the  result  of  the  election,  which,  it  was  said, 
all  persons  elected  are  bound  to  know:  on  the  other 
hand,  it  was  said  to  mean  nothing  less  than  a  formal 
notification  by  some  proper  authority.  The  fact  lay  be« 
tween,  the  defendant  having  been  in  London  on  the 
9th  (a),  when  the  election  took  place,  and  from  that  time 
till  the  23d,  when  he  returned  to  Carnarvon  and  took 


rule  nisi  that  defeiidant*8  title  to  the  office  of  mayor  was  as  counciUor, 
not  as  alderman.  If  the  rule  be  made  absolute,  the  infonnation  must 
negative  something  not  negatived  in  the  rule.  [Lord  Dennum  C.  J.  The 
affidavits  shew  that  the  rdator  will  rely  on  the  objection  that  the  de- 
fendants election  as  alderman  was  bad.  The  information  will  not  allege 
tliat  he  was  alderman  or  councillor,  but  generally  that  he  is  an  usurper.] 
The  defendant  might  plead  that  he  was  councillor ;  were  they  to  traverse 
that,  they  would  bring  forward  an  objection  not  specified  in  the  rule  nisi. 
[Coleridge  J.  Surely  they  may  traverse  whatever  you  allege.  Stat.  5  &  6 
fT.  4.  c  76.  I.  85.  shews  that  the  offices  of  alderman  and  counciUor  mutt 
necessarily  be  distinct.  The  object  of  Reg.  Gen,  JUL  T.  7  &  8  G.  4.  is 
not  to  restrict  the  granting  of  rules,  but  to  regulate  the  subsequent  proceed- 
ings ;  the  words  are  "  No  objection,  not  to  specified,  shall  be  raised  by  the 
prosecutor  on  the  pleadings,  without  the  special  leave  of  the  Court,  or  of 
aome  judge  thereof.**  Does  not  this  rule  disclose  enough?  Lord  JDen^ 
man  C.  J.  I  think  it  would  not,  unless  the  affidavits  supplied  the  defect : 
but,  no  argument  being  offered  to  the  contrary,  we  must  assunse  that  tfaej 
do.  I  cannot  think  that  there  is  anything  in  this  point.  The  rule  of 
Court  merely  requires  that  the  rule  nisi  shall  contain  a  statement  of  the 
intended  objections,  in  the  nature  of  a  bill  of  particulars.  In  shewing 
csuse  the  defendant  may  set  up  a  diflereot  title,  which  would  put  this 
out  of  question.] 

See  Regina  v.  Thomas,  8  ^.  $•  J?.  I8S.  191. 

(a)  It  appeared  by  the  affidavits  tliat  Preece  was  elected  alderaian 
November  9th,  1841,  and  mayor  November  9th,  184S. 
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the  oath  of  office  within  five  days :  but  he  was  in  the  Queen*t  Bench. 
mean  time,  while  in  London^  made  aware  by  family  * 

letters  and  the  congratulations  of  friends  whom  he  casu-     '^^  Qoikii 
ally  met,  but  not  from  any  official  source,  that  he  was       Prixcc 
elected* 

We  are  of  opinion  that  casual  information  is  not 
snfficient,  and  that,  before  an  elected  officer  can  be 
f'isited  with  the  heavy  penalties  imposed  for  neglecting 
to  accept  his  office,  he  must  have  regular  notice  of  his 
own  election,  either  by  being  actually  present  when  it  is 
announced,  or  by  being  apprised  of  the  fact  by  some 
official  authority. 

But  the  validity  of  this  election  is  challenged  on  an- 
other ground,  namely,  that  he  was  not  well  elected  alder- 
man, and  had  been  elected  maiyor  as  such  alderman.  But 
Iiis  election  to  the  former  office  had  taken  place  more 
than  twelve  months  before  this  rule  was  moved  for :  it 
Was  admitted,  therefore,  that  no  application  could  then 
have  been  made  to  remove  him  from  his  office  of  alder- 
man by  virtue  of  stat.  7  ?F.  4.  &  1  Vict.  c.  78.  s.  2S. ; 
and  that,  if  removed  from  the  office  of  mayor,  he  would 
still  remain  a  good  alderman  :  and  this  acquiescence  by 
^be  present  relator,  and  by  all  the  world,  was  urged  as  a 
treason  why,  in  the  exercise  of  our  discretion,  we  should 
defuse  to  interfere  by  information  against  him.   To  meet 
the  objection,  Bex  v.  Stokes  (a)  was  relied  on  :  that  was 
decided  on  stat.  32  G.  S.  c.  58.  ss.  1,  2.;  the  latter  of 
which  protected  parties  from  impeachment  by  quo  war- 
ranto by  reason  of  any  defect  of  title  in  the  persons 
electing,  nominating,  swearing  them  into  office  or  ad- 
mitting them,  if  such  last  named  person  had  been  ten 
Tears  de  facto,  and  with  title  unquestioned,  in  his  office : 

(a)  8  AC  ^  S.  71. 
VOL.  V.   N.  S.  H 
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roiume  r.      and  this  section  was  held  not  to  apply  where  the  defect 
was  in  the  title  of  the  party  himself  to  a  former  office^ 


The  QuuK  ^hich  formed  in  part  his  qualification  to  that  in  ques- 
Pkucx.  tion :  at  least  this  was  held  so  doubtful  that  the  rule 
was  made  absolute.  No  further  proceedings  in  the  case 
are  reported;  nor  do  we  find  upon  inquiry  that  the 
point  ever  came  for  final  decision  before  the  Court  upon 
the  record.  It  cannot  be  denied  that  there  is  a  strong 
analogy  between  that  case  and  the  present ;  and  in  a 
case  in  which  we  had  a  less  free  discretion  to  exercise 
than  in  the  granting  or  refiisal  of  a  quo  warranto^  it 
might  properly  bind  us.  But,  upon  consideration,  we 
think  that  we  shall  best  advance  the  policy  of  the  mo- 
dem statutes,  and  preserve  the  peace  of  municipal 
bodies,  by  refusing  to  make  the  rule  absolute. 

It  seems  to  us  highly  objectionable  that  the  title^ 
which  has  not  been  questioned  and  cannot  be  ques- 
tioned, to  the  inferior  office  should  be  impeached  at  a 
subsequent  period,  when  the  title  to  a  higher  office  has 
been  built  upon  it ;  and  that  there  is  an  absurdity  in 
ousting  a  mayor  because  he  was  not  a  good  alderman, 
who,  upon  his  ouster,  must  immediately  be  remitted  to 
his  office  of  alderman,  and  cannot  be  disturbed  in  it.  It 
is  certainly  just  that  objections  intended  to  be  made 
should  be  brought  forward  promptly,  while  the  facts 
are  recent  and  easily  capable  of  proof  or  explanation^ 
and  it  contributes  neither  to  the  independence  of  the 
office,  nor  to  the  harmony  of  corporations,  if  such  ob- 
jections are  allowed  to  be  kept  in  reserve,  and  brought 
forward  in  case  the  conduct  of  the  officer  is  displeasing 
to  the  objector,  or  he  aspires,  as  he  has  a  right  to  do, 
to  some  higher  office.  No  inconvenience  can  result  to 
others  from  the  present  mayor  retaining  his  office,  as 
the  Stat  7  W.^.&l  Vict.  c.  78.  $.  I.  makes  him  a  good 


VIL  VICTORIA.  99 

presiding  officer  at  all  corporate  meetings  for  election  of  QveetCi  Bendi, 

Others  at  which  the  mayor  ought  to  preside.    Nor  could  L_ 

any  benefit  result  from  the  rule  being  made  absolute,  as     ''^  Qvuk 
DO  judgment  of  ouster  could^  with  the  utmost  diligence,       Punss. 
be  obtained  against  him  till  within  a  very  few  days  of 
the  expiration  of  his  year  of  office. 

Upon  these  grounds,  therefore,  we  think  this  rule 
ODght  to  be  discharged. 

Rule  discharged. 


Geeen  (gainst  Matthew  Elgie  and  Toulmin.   ^^*^ 

TnRESPASS  for  maliciously  and  without  reasonable  ^^^Jlf  by 
or  probable  cause  assaulting  and  imprisoning  the  ^^J?*'*''^ 

plaintiff.  in  the  matter  of 

E*j  abankrupty 

Pleas,  by  Tondmn.  "       aaerredtiDg 

1.  Not  Guilty.     Issue  thereon.  order  of  the 

2.  That  a  commission  issued  against  MaUhem  ElgUf  ^^^  on  the 
Under  which  he  was  adjudged  bankrupt:  that  plaintiff  ^^"^^ 
petitioned  the  Lord  Chancellor  to  supersede  the  com-  ^'iT*^^ 
nuission ;  and  such  petition,  on  hearine  by  the  then  Vice-  committed  to 

*  f  »  ©     /  *  ijtie  Fleet  Jor  hit 

contempt  in  the 
-^mid  petition  mentioned,  and  that  a  warrant  should  issue  ^for  that  purpose,  required  the 
^^aiden  of  the  Fket  to  take  IF,  G.  and  convey  him  to  the  Fleet,  there  to  remain  untU  the 
^^^triher  order  of  the  court.  The  previous  order  stated  a  petition  to  have  been  preferred  by 
-£.,  that  W,  G.  might  stand  committed  <<  for  his  contempt  of  the  order  in  the  said  petition 
"^nentioned,"  but  specified  nothing  further  as  to  the  contempt  Held  that  the  warrant  and 
^Mder  were  bad,  as  not  containing  any  proper  adjudication  of  a  contempt,  nor  shewing  how 
Ihe  party  committed  might  clear  himself. 

In  an  action  of  trespass  against  the  petitioner*s  attorney  for  falsely  and  maliciously  im* 
prisoning  plaintiff;  plea  Not  Guilty;  the  plaintiff  proved  that  defendant  had  indorsed  his 
name  and  address  on  the  warrant  sued  out  for  the  petitioner,  on  which  plaintiff  was  com- 
mitted.    Held  sufficient  evidence  to  support  a  verdict  for  plaintiff  on  such  plea. 

An  attorney,  who  deliberately  directs  the  execution  of  a  warrant,  is  liable  in  trespass  if  it 
prove  bad.  And,  although  (jumble)  the  act  of  the  attorney  in  handing  over  the  warrant  for 
execution  might  be  so  divested  of  any  further  proof  of  concurrence  on  his  part  that  he 
would  not  be  liable,  he  is  liable  so  if  his  conduct  in  or  after  the  performance  of  such  act 
ifatws  a  motive  beyond  the  mere  wish  to  discharge  professional  duty ;  as  if,  after  the 
commitment,  he  has  improperly  delayed  giving  information  as  to  costs,  which  was  required 
by  parties  wishing  to  pay  such  costs  and  thereby  purge  the  contempt. 

Where  one  of  two  defendants  in  trespass  is  acquitted,  and  a  verdict  passes  against  the 
other;  mmbkt  iper  Loed  Dmrnan  C.  J.,  that  the  latter  may  more  tat  a  new  trial  without 
«U  cQQconenee  oC  fab  co-defendant. 

H  9 
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Volume  F.     Chancellor,  was  dismissed  with  costs,  which  were  taxed. 
1843* 
'        That  plaintiff  aflerwards  petitioned  the  Lord  Chancellor 

^^^  that  the  Vice-Chancellor's  order  of  dismissal  might  be 
Elqu.  reversed ;  and  he  likewise  presented  two  other  petitions 
in  the  said  matter  to  the  Lord  Chancellor.  That  the 
Lord  Chancellor,  on  hearing,  dismissed  the  said  peti- 
tions with  costs,  which  were  taxed.  That,  the  costs 
being  unpaid,  an  order  was  made  by  the  Court  of  Re- 
view, on  Elgie*s  petition,  that  plaintiff  should  pay  the 
same  within  fourteen  days  after  personal  service  of  the 
order.  That  plaintiff  did  not  so  pay ;  and  thereupon  the 
said  Court,  on  Elgie^s  further  petition,  made  an  order 
that  plaintiff  should  pay  the  costs  to  ElgiCf  or  to  Samuel 
Morgan^  his  attorney,  within  four  days  after  personal 
service  of  that  order,  or,  in  default,  should  stand  com- 
mitted to  the  Fleet  prison.  That  plaintiff  was  per- 
sonnlly  served  with  the  order,  and  made  default;  and 
that,  he  being  by  reason  thereof  in  contempt  of  the 
said  Court,  Elgie  petitioned  the  Court,  reciting  the 
before  mentioned  proceedings  as  to  costs,  and  the  con- 
tempt, and  praying  that  plaintiff  might  immediately  stand 
committed  to  the  Fleet  for  his  said  contempt,  and  that  a 
warrant  might  issue  under  the  seal  of  the  Court  for  that 
purpose.     The  plea  then  proceeded  as  follows. 

^^  And  thereupon  the  said  Court  of  Review,  by  an 
order  in  the  matter  of  the  said  bankruptcy,  bearing 
date  to  wit  on  the  29th  day  of  August^  a.d.  18S8,  did 
order  in  the  words  and  figures  following,  viz. : 
"  In  Bankruptcy,      l  Thursday^  the  29th  day  of 

Court  of  Review.  J  August^  1883. 

In  the  matter  of  Mattheto  Elgie^  a  bankrupt. 

"  Whereas  the  said  Mattheroo  Elgie  did,  on  or  about 
the  19th  day  of  Atdgust  instant,  prefer  his  petition  in  the 
above  matter  to  this  Court,  praying  that  William  Green^ 
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in  the  said  petition  mentioned  or  described  as  of  Mat--  Queen*s  Bench. 

tenofy  in  the  county  oi  Nottingham^  gentleman,  might 

immediately  stand  committed  to  his  Majesty's  prison  of       G»i«r 

the  Fleet  for  his  contempt  of  the  order  in  the  said  peti*        Etau. 

tion  mentioned  or  referred  to,  and  that  a  warrant  might 

issue  under  the  seal  of  this  honourable  Court  for  that 

purpose,  and  that  the  said   Wiliiam  Green  might  be 

ordered  to  pay  to  the  said  oetitioner,   or  to  Samuel 

Morgan  his  attorney  therein  mentioned,  the  costs  of  the 

said  petitioner  of  and  occasioned  by  that  application : 

N0W9  upon  reading  the  said  petition,  and  the  aflSdavits 

of  the  said  petitioner  and  of  the  said  Samuel  Morgan^  filed 

in  support  thereof,   and  also  the  former  order  of  the 

Court  herein,  bearing  date  the  Slst  day  ofjuly  last, 

this  Court  doth  order  that  the  said  William  Green  do 

stand  conunitted  to  his  Majesty's  prison  of  the  Fleet  for 

his  contempt  in  the  said  petition  mentioned  or  referred 

to^  and   that  a  warrant  do  forthwith  issue  for  that 

purpose. 

«  By  the  Court.  J.  V.,  D.  Reg. 

'^  Whereupon,  and  in  pursuance  of  the  said  last 
mentioned  order,  a  warrant  was  duly  issued  out  of  the 
^aid  Court  of  Bankruptcy,  under  the  seal  thereof,  by  the 
said  Court  of  Review,  in  the  matter  of  the  said  bank- 
Tuptcy,  directed  to  the  warden  of  his  then  Majesty's 
prison  of  the  Fleets  which  said  warrant  is  in  the  words 
following,  viz. 
"In  Bankruptcy.      1      In  the  matter  of  Matlkew Elgicy 

Court  of  Review.  J  a  bankrupt 

"  Whereas,  by  an  order  made  by  this  Court  in  the 
above  matter,  upon  the  petition  of  the  said  Matthew 
Elgie^  bearing  even  date  herewith,  it  was  ordered  that 
William  Green  therein  named  should  stand  committed 
to  his  Majesty's  prison  of  the  FTeet  for  his  contempt  in 

H  S 
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Volume  V.     the  said  petition  mentioned  or  referred  to^  and  that  a 
*___   warrant  should  forthwith  issue  for  that  purpose :  These 


GuB>r  are  therefore,  in  pursuance  of  the  said  order,  to  will  and 
Eloib.  require  you,  forthwith  upon  receipt  hereof,  to  make 
diligent  search  after  the  body  of  the  said  William  Green,  ■ 
and  wheresoever  you  shall  find  him  to  arrest  him,  and 
him  safely  convey  to  his  Majesty's  prison  of  the  Fleet, 
there  to  remain  until  the  further  order  of  this  Court; 
willing  and  requiring  all  mayors,  sheriffs,  justices  of  the 
peaces  headboroughs,  constables  and  all  other  his  Ma- 
jesty's loving  subjects  to  be  aiding  and  assisting  to  you 
in  the  due  execution  of  the  premises,  as  they  tender  his 
Majesty's  service  and  will  answer  the  contrary  thereof 
at  their  peril :  and  this  shall  be  to  you  and  any  of  you 
who  shall  do  the  same  a  sufficient  warrant.  Dated  this 
29th  day  of  August,  a.d.  188S. 

'     «  By  the  Court.  J.  Vizard,  D.  R^.'' 

"  To  WilUam  Robert  Henry  Brawn,  Elsq.,  warden  of 

his  Majesty's  prison  of  the  Fleet,  or  to  his  depu^. 
"And  these  "Sc. 

^  That  afterwards,  to  wit  on  the  day  last  aforesaid, 
he  did,  under  the  authority  of  the  said  last  mentioned 
order  and  warrant,  and  in  aid  and  by  command  of  the 
said  warden,  in  execution  of  the  same,  assault  and  a 
little  ill  treat,  and  did  imprison,  the  plaintifT,  and  keep 
and  detain  him  in  prison,  as  in  the  declaration  men^ 
tioned,  the  said  several  orders  and  warrant  being  th^i 
and  still  remaining  in  full  force,  as  he  lawftiUy "  &c ; 
<'  which  said  trespasses  herein  justified  are  the  same  " 
&€•     Verification. 

Replication :  protesting  that  a  commission  of  bank- 
rupt was  not  issued  against  the  said  Matthew  Elgie ; 
that  the  said  M.  E.  was  not  adjudged  and  declared  a 
bankrupt;  that  plaintiff  did  not  present  a  petition  &c. 
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praying  that  the  commission  might  be  superseded;  that   ^««m'«  J^ench. 

tbe  then; Vice-Chancellor  did  not  order  that  the  said  peti-  1__ 

tion  should  be  dismissed  with  costs ;  that  plaintiff  did  not  ^^^^ 
present  a  further  petition  to  the  then  Lord  Chancellor,  ^^^ 
praymg  that  so  much  of  the  said  order  of  the  Vice- 
Qumcellor  as  related  to  the  dismissal  of  the  first^men- 
tioned  petition  might  be  reversed,  and  that  plaintiff  ' 
did  not  present  two  other  petitions  in  the  said  matter 
to  the  said  Lord  Chancellor;  that  the  Lord  Chan- 
cellor did  not  order  that  the  said  petitions  should  be 
dismissed  with  costs;  that  an  order  was  not  made  by 
the  Judges  &c«  (Court  of  Review)^  by  which  it  was 
ordered  that  the  plaintiff  should  pay  the  said  several 
sums  of  &C.  mthin  fourteen  days  &c.;  that  the  said 
iL  E.  did  not  make  a  further  application,  by  petition  to 
the  said  judges  of  the  said  Court  of  Review,  for  another 
order  to  enforce  and  compel  plaintiff  to  pay  the  said 
two  sums  of  money ;  that  the  said  Court  of  Review  did 
not  make  another  and  further  order  that  plaintiff 
should  pay  the  said  sums  within  four  days  &c.,  or  in 
de&ult  thereof  should  stand  committed  to  the  prison  of 
the  Fleet ;  that  the  said  Couit  of  Review  did  not,  by  an 
order  in  the  matter  of  the  said  bankruptcy,  order  in  the 
words  and  figures  set  out  in  that  behalf  in  the  said  last 
plea ;  and  that  a  warrant  was  not  issued  out  of  the  said 
court  of  Bankruptcy,  by  the  said  Court  of  Review,  in 
the  words  set  out  in  that  behalf  in  the  said  last  plea,  in 
manner  and  form  8cc. :  ^*  for  replication  in  that  behalf,  the 
plaintiff  says,  that  the  defendant  of  his  own  wrong,  and 
without  the  residue  of  the  cause  in  his  said  last  plea 
allied,  committed  the  said  several  trespasses  "  &c.,  "  in 
manner  and  form"  &c.  Conclusion  to  the  country. 
Issue  thereon. 

H  4 
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Elgie  pleaded  separate  pleas,  which  are  not  material, 
the  verdict  having  passed  for  him. 

On  the  trial,  before  Coleridge  J.,  at  the  sittings  in 
Middlesex  after  Trinity  term,  1842,  evidence  was  given 
that  the  defendant  Tqidmin^  an  attorney,  <  had  acted  in 
the  several  proceedings  against  Green^  described  by  the 
second  plea  as  the  London  agent  of  the  defendant 
Elgie^  who  was  an  attorney  at  Worcester^  and  ToubnitCf^ 
partner.  Toidmin^s  name  and  address  were  indorsed 
by  him  on  the  warrant  of  commitment  under  which  the 
plaintifiP  was  committed  in  September  ISdS.  In  Februaty 
1841,  the  plaintiff  was  brought  before  Coleridge  J.,  at 
chambers,  by  habeas  corpus,  and  discharged  after  argu- 
ment by  counsel,  the  learned  Judge  holding  the  warrant 
void.  Totdmin  attended  on  tliat  occasion,  as  the  at* 
tomey  opposing  Greenes  discharge.  It  appeared  abo 
that,  during  Greenes  confinement  (in  1838),  100/.  had 
been  raised  for  the  purpose  of  obtaining  his  liberation ; 
and  a  witness  stated  that,  with  this  view,  he  called  on 
Toulmin^  and  inquired  what  amount  of  costs  was  due;  to 
which  Totdmin  answered  that  he  thought  Green  had 
been  long  enough  in  prison  to  know  the  amount ;  but  said 
afterwards  that  he  would  desire  his  clerk  to  look  into  it, 
and  would  let  the  party  applying  know.  The  same  party 
stated  that  he  called  on  defendant  Totdmin  a  second 
time,  again  asked  for  the  bill,  and  tendered  1002.,  saying 
it  was  to  release  Green  ;  and  that  defendant  then  said  it 
would  be  of  very  little  use^  for  he  could  put  Green  in 
prison  again  immediately  at  his  own  suit;  and,  on  being 
further  pressed  for  the  particulars,  said  he  would  write 
to  his  client  in  a  few  days,  and  (without  taking  the  money) 
ended  the  conversation  in  a  manner  which  implied  that  he 
was  then  busy,  and  which  was  unsatisfactory  to  the  wit- 
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Foiume  F.  shewed  the  defendant  to  be  a  trespasser;  Boies  ▼• 
PiUifig  (a),  and  BtyatU  v.  Cltdton  (ft) ;  which  latter 
Q^uir  case  agrees  with  Sowell  v.  Champion  {c).  Lord  ^ftii»- 
Elou  ger  differed  from  the  rest  of  the  court  in  Bryant  v. 
Cluttan  (ft),  but  for  a  reason  not  applicable  here. 
Secondly,  the  special  plea  does  not  admit  or  deny  the 
validly  of  the  warrant,  Ibnt  takes  issue  on  the  all^ation 
that  Tcndmin  committed  the  allied  trespasses  *'  in  aid 
and  by  command  of  the  said  warden."  The  plaintiff  has 
not  attempted  to  put  in  issue  by  a  replication  de  injurid 
the  warrant  and  other  documentary  matter  stated  in  the 
plea;  but,  passing  these  by,  he  has  traversed  a  material 
allegation,  upon  which,  if  the  verdict  was  found  for  him, 
the  defendant's  whole  case  failed,  as  the  Court  decided 
today  in  Bobins  v.  ViscoufU  Maidstone  {d).  On  this  issue 
nothing  could  turn  upon  the  warrant,  more  than  if  it  were 
struck  out  of  the  pleadings.  That  the  averment  of  act- 
ing in  aid  is  an  essential  one,  requiring  strict  proof, 
appears  from  Staight  v.  Gee  (e),  and  Bose  v.  Wilson  (g) ; 
and  Britton  v.  Cole  {h)  and  other  authorities  shew  that 
the  command,  in  this  action,  is  traversable.  Here  the 
defendant  did  not  attempt  to  prove,  in  point  of  fact,  any 
command  or  acting  in  aid.  The  real  justification  was, 
as  in  Bryant  v.  Clutton  (ft)  and  the  two  other  cases  first 
cited,  that  the  defendant  was  acting  as  an  attorney :  but, 
to  raise  that  defence  properly  in  an  action  of  trespass, 
the  defendant  should  have  set  forth  a  valid  warrant; 
Co.  Litt.  288  a. ;  and  a  regular  course  of  proceedings, 
in  which  he,  as  attorney,  took  part.  And,  further,  the 
defendant  here  was  not  assisting  the  ofiicer,  but  was 

(o)  6  B.St  C.  38.  (b)  i  M.^W.40H.  S.  C.  Tyr,  ^  Gr.  848. 

(c)  6  A,i  E,  407.  (d)  4  Q.  B.  811. 

.   (e)  2  StaHu  N.  P.  C.  445.  (g)  1  Bing.  353. 
(A)  1  Salk.  408. 
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Volume  V.  with  liability,  from  having  a  new  trial.     We  will  hear 

1843 
^___  you  if  it  becomes  necessary.] 


Gbeex 

Elcik.  Barsiam  and  C  Clark^  contra.     It  may  be  admitted 

that  the  motion  in  arrest  of  judgment  cannot  be  sup* 
ported,  the  issue  on  the  second  plea  being  found  against 
the  defendant  Then,  as  to  the  plea  of  Not  guilty, 
there  was  no  evidence  of  an  imprisonment  by  the  de- 
fendant Toiibnin.  The  mere  circumstance  that  his 
writing  appeared  on  the  warrant  was  no  proof.  The  case 
turns  on  a  different  point  from  that  on  which  Bryant  v. 
CltUtonip)  was  decided.  iColeridge  J.  You  cannot  say 
that,  on  the  plea  of  Not  guilty,  the  conversation  with 
Toulmin  in  1838  was  not  material.  It  would  relate 
back.]  At  all  events,  the  name  of  the  defendant  ap- 
pears only  in  connection  with  a  warrant  under  which 
the  imprisonment  took  place,  and  which  is  a  jus- 
tification. The  warrant,  in  terms,  required  every  one 
to  aid  in  the  execution.  The  defendant,  therefore^ 
on  the  whole  pleadings,  was  entitled  to  the  verdict. 
Even  if  the  warrant  was  bad,  the  defendant,  as  an  at 
torney,  was  not  liable  unless  he  had  gone  beyond  the 
line  of  his  duty :  Sedley  v.  Sutherland  (A).  Pattesan  J., 
referring  to  that  case  in  Codringtan  v.  Ucn/d  (c),  says, 
<^  The  process,  when  set  aside,  is  as  if  it  had  never 
existed :  and,  if  the  party  therefore  cannot  justify  under 
it,  neither  can  the  attorney.  If,  indeed,  the  attorney 
had  done  no  act  beyond  what  his  duty  required,  that 
might  be  made  a  defence,  as  in  a  case  in  Espinasse  {d) : 
but  that  would  be  under  the  general  issue."  In  Painter 

(a)  \  M.i  W.  408.     S,  C.  Tyr.  i  Gr.  843. 

(6)  3  Etp.  N.  P.  a  802.  (c)  H  J.  f  E.  449. 

(d)  Sedley  ▼.  Sutherland,  3  Etp.  N.  P.  C.  802. 
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1 04,0 

*  Conrt  of  Review  are  empowered,  with  the  consent  of 
Gbun  ^jjg  Lord  Chancellor,  to  make  general  rules  for  regnlat- 
Emik.  ing  the  practice  of  the  Court  of  Bankruptcy.  By  the 
General  Rules  (a),  made  accordingly  in  1832,  it  is  or- 
dered (Rule  30),  as  to  petitions  presented  to  the  Court 
of  Review,  ^Hhat  it  shall  not  be  necessary  to  recite  such 
petition  at  length  in  any  order  pronounced  by  the 
Court  thereon/'  Here  the  order  on  which  the  warrant 
is  founded  refers  to  the  petition,  in  which  the  contempt 
would  be  stated,  but  does  not  recite  the  petition,  that 
being  rendered  unnecessary  by  the  rule.  Rule  S5 
directs  **  that  the  practice  in  the  Court  of  Review  shall, 
untU  otherwise  ordered,  be  conformed  as  nearly  as  may 
be  to  the  present  practice  in  matters  before  the  Lord 
Chancellor:''  and,  in  Dicasv.  Lard  Brougham {b)^  the 
Lord  Chancellor's  warrant  of  commitment,  which  was  not 
impeached,  merely  referred  to  a  contemporaneous  order 
for  commitment,  not  stating  the  cause,  and  directed  that 
the  party  should  be  conveyed  to  the  Fteeij  **  there  to 
remain  until  my  further  order."  [Coleridge  J.  The 
order  on  which  the  warrant  proceeds  in  this  case  is  not 
more  specific  than  the  warrant :  it  says,  <<  for  his  con- 
tempt of  the  order  in  the  said  petition  mentioned  or 
referred  to;"  not  even  stating  that  the  order  was  made 
by  the  Court  of  Review.  It  might  have  been  an  order 
of  the  Commissioners.  The  order  which  is  set  forth  in 
Dicas  V.  Lord  Brougham  (b)  stated  all  the  proceedings  out 
of  which  the  contempt  arose,  as  alleged  in  the  petition.] 
That  was  before  the  Rules  of  1 832.  In  Coster  v.  Wilson  (c) 

(a)  Law  tmd  Practice  of  Bankruptcy,  by  Montague  and  AyrUm^  voL  ii. 
Appendix,  p.  341.  2d  edit. 
(6)  6  Gir.  ^  P.  249.     S.C.\M.^  Rob.  S09. 
Ic)  SILi  W.  411. 
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a  warrant  of  commitment  under  an  order  of  justices  was  Gneen't  Bem^ 

held  good,  though  it  did  not  sufBciently  state  the  cause  1__ 

of  commitment,  except  by  reference  to  the  order ;  the  <=^««n 
Court  of  Exchequer  saying,  "  The  order  is  perfectly  Emie. 
good,  and  the  commitment  refers  to  the  order,  and 
therefore  incorporates  it."  In  Es  parte  Malacky  {a) 
the  order  of  commitment,  which  does  not  appear  to 
have  been  held  objectionable,  was  in  the  same  form  as 
that  now  in  question.  In  Ex  parte  Green  {b)  the  present 
order  of  commitment  was  discussed  before  the  Lord 
Chancellor;  but  the  objections  now  taken  were  not  sug- 
gested. The  order  of  commitment  in  Mr.  Long  WeUeS" 
hfs  Case  (c),  which  was  upheld,  was  <<  until  he  shall 
clear  his  contempt,  and  this  Court  make  other  order  to 
the  contrary."  [Lord  Denman  C.  J.  I  do  not  think 
any  thing  of  the  objection  on  that  ground,  because  a 
proceeding  for  contempt  cannot  well  be  enforced  in  any 
otherform  than  "till  further  order  of  the  Court"]  The 
authorities  as  to  the  proper  mode  of  adjudication  in 
cases  of  contempt  are  collected  in  the  Case  of  the  Sheriff 
of  Middlesex  (rf),  where  a  very  summary  form  was  held 
sufficient.  [Lord  Denman  C.  J.  There  is  no  difficulty 
as  to  the  doctrine.  The  question  is,  whether  the  war- 
rant here  shews  the  contempt,  even  in  the  general  way 
in  which  it  appeared  there.  It  turns  altogether  on  the 
construction.] 

If  the  warrant  is  good,  the  defendant  is  entitled  at 
least  to  a  new  trial,  the  cause  having  been  tried  on  an 
assumption,  throughout,  that  the  warrant  was  bad.  A 
good  warrant  might  have  operated  with  the  jury  at  any 

rate  in  mitigation  of  damages. 

Cur,  adv.  vult. 

(a)  1  Mont,  ^  Ayr.  S57.  (6)  1  MonX.  Deoc.  i  Be  Gei,  464. 

(c)«  Run,  ^  Mylne,  6S9.  (d)  II  jLffE.  27S. 
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,   Volume  F.         Lord  DfiNMAM  C.  J^  in  this  vacation,  delivered  the 
[__  judgment  of  the  Court. 


GftBKv  Xhis  was  an  action  of  assault  and  false  imprisonment, 

Elou.  against  MaitAew  [Elgte  and  Samuel  Simpson  Totdmin. 
They  pleaded  separately  the  same  pleas,  Not  guilty, 
and,  secondly,  a  justification  under  a  commitment  by 
the  Court  of  Review  for  a  contempt.  Elgie  was 
acquitted.  Tlie  question  was,  whether  the  verdict  for 
\5QU  against  Toulmin  should  not  be  set  aside.  Toid' 
min  had  sued  out  a  commission  against  £i^fV,  who  was 
declared  bankrupt.  The  plaintiff,  a  creditor,  petitioned 
to  supersede  the  commission :  his  petition  was  dismissed 
with  costs.  The  proceedings  in  bankruptcy  terminate 
with  the  warrant,  under  which  he  underwent  that  im- 
prisonment for  which  he  now  seeks  redress.  He  was 
discharged  by  my  hvoih^x  Coleridge ^  who  held  the  war- 
rant illegal. 

The  first  question  we  are  to  consider  is,  whether,  at 
the  trial,  Toulmin  was  proved  to  have  done  any  thing 
towards  the  imprisonment,  so  as  to  require  justification. 
This  was  treated  by  my  learned  brother  as  too  clear  for 
argument  It  certainly  is.  The  warrant  was  written 
upon  by  Toulmin^  as  acting  in  the  matter,  before  the 
imprisonment  Then,  was  the  warrant  legal?  [His 
Lordship  here  read  the  order  of  the  Court  of  Review 
and  the  warrant,  stated  ante,  pp.  100,  101.]  We  are  of 
opinion  that  it  was  not.  The  contempt  recited  is  a 
contempt  mentioned  or  refared  to  in  a  petition  prefared 
by  the  defendant  Elgie  in  his  bankruptcy ;  and  the  order 
is,  that  the  said  William  Green  do  stand  committed  to 
the  Fleet  prison  for  his  contempt  in  the  said  petition 
mentioned.  The  warrant  refers  to  this  order  as  the 
ground  of  commitment,  in  which  there  is  no  general 
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Voiufne  F.     Sutherland  {o).    We  must  say  that  that  report  is  at 
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[_     variance  with  many  well  considered  cases  in  banc,  of 

Gum  which  it  will  be  enough  to  mention  Braham  v.  Barker  (6), 
Elgik.  where  the  point  was  learnedly  discussed  and  fully  de- 
cided, and  Codrington  v.  Uqyd  (c).  The  distinction  is 
not  between  attorney  and  client,  but  between  both  of 
them  and  the  officer,  whom  they  employ  to  execute  his 
known  duty  in  giving  efiect  to  the  judgments  and  orders 
of  competent  courts.  This  distinction  is  just  and  rea- 
sonable, and  has  been  expounded  in  Carratt  v.  Mor^ 
ley{d)  and  several  other  cases  lately  decided  in  this 
Court.  And  it  is  not  impossible  that  an  attorney  may  be 
in  the  nature  of  an  officer  handing  over  papers  which 
may  be  afterwards  acted  upon,  with  no  more  concur- 
rence than  that  of  a  postman  who  conveys  a  letter. 
When  such  is  his  conduct,  this  principle  may  protect 
him ;  but,  if  he  deliberately  directs  the  execution  of  a 
bad  warrant,  he  takes  upon  himself  the  chance  of  all 
cons^uences. 

But  even  this  argument  would  fail  to  protect  the  de- 
fendant Toulmin  in  the  present  instance,  because  it  is 
admitted  that  an  officious  interference  in  such  proceed- 
ings from  any  indirect  motive  would  divest  the  attomq^ 
of  this  supposed  privilege.  Here  malice  was  directly 
imputed ;  and  that  question  was  properly  submitted  to 
the  jury.  The  evidence  arising  from  his  writing  on  the 
warrant  might  fall  short  of  this :  so  might  his  attendance 
afterwards  at  the  Judge's  chambers  to  oppose  the  plain- 
tiff's discharge  from  custody.  But  his  refusing  inform- 
ation as  to  the  amount  of  costs,  which  a  friend  of  the 

(a)  3  Stp.  N.  p.  C.  202.  (6)  3  Wiii.  368. 

(c)  SA.iE.  449.  {d)  I  dB  18. 
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Volume  F.     send  the  fiats  daily  for  signature  by  the  Master.     The 


examination  proceeded  as  follows.  <*Do  you  know 
Mabshall  that  the  Master's  name  is  Wbigjield?  Yes.  Is  that  the 
Lamb.  hand  writing  of  the  Master  who  acts  as  a  Master  in 
chancery?  Yes  :  he  has  acted  for  years.  Has  he 
signed  many  fiats  to  your  knowledge  ?  A  great  many. 
He  has  done  so  before  that  and  since?  Yes."  The 
witness  had  no  recollection  as  to  the  particular  fiat.  It 
was  objected,  for  the  defendant,  that  the  plaintiffs  were 
bound  to  prove  a  specific  appointment  by  which  the 
Master  was  authorized  to  grant  fiats,  according  to  stat. 
1  &  2  ^.  4.  c.  56.  5.  12.  {a).  The  fiat  was  however 
received  without  such  proof. 

Evidence  was  then  given  of  an  act  of  bankruptcy  com- 
mitted by  Toms  on  the  18th  of  August  1841.  Before 
that  time  die  defendant,  an  attorney  at  Basingstoke^  had 
advanced  700/.  to  Toms  on  a  mortgage  (dated  Jtme  12th, 
1840),  of  the  interest  and  dividends  (and  the  capital,  in 
a  particular  event)  of  2000/.  3  per  cent,  reduced  Bank 

(a)  Stat.  \  Sci  W.A.  c.  56.  t,  12.  enacts,  "  That  in  every  case  where- 
in the  Lord  Chancellor,  by  virtue  of  any  former  act,  hath  power  to  issue 
a  commission  of  bankrupt  under  the  great  seal,  it  shall  and  may  be  law- 
•ful  for  him,  and  also  for  the  Master  of  the  Rolls,  tlie  Vice  Chancellor^ 
and  each  of  the  Masters  of  the  Court  of  Chancery  acting  under  any 
appointment  by  the  Lord  Chancellor  to  be  given  for  that  purpose,  on 
petition  made  to  the  Lord  Chancellor  against  any  trader  having  com- 
mitted any  act  of  bankruptcy  by  any  creditor  of  such  trader,  and  upon 
his  filing  such  affidavit  and  giving  such  bond  as  is  by  law  required,  to 
issue  his  fiat  under  his  hand  in  lieu  of  such  commission,  thereby  au- 
thorising such  creditor  to  prosecute  his  said  complaint  in  the  said  ^urt 
of  Bankruptcy,  or  to  prosecute  the  same  elsewhere  before  such  discreet 
and  proper  persons  as  the  Lord  Chancellor,  or  as  the  Master  of  the 
Rolls,  Vice  Chancellor,  or  one  of  the  Masters  of  the  Court  of  Chancery, 
acting  as  aforesaid,  by  such  fiat  may  think  fit  to  nominate  and  appoint; 
and  that  the  persons  so  appointed  shall  thereby  have  the  like  power  and 
authority  to  all  intents  and  purposes  as  if  they  were  assigned  and  ap- 
pointed special  commissioners  by  virtue  of  a  commission  under  the  Great 
Seal." 
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Volume  r.     money)  who  communicated  the  same  to  me.     He  had 

_^^^' not  informed  me  of  it  at  the  time  he  paid  me  the  money. 

Marshall  My  clerk  had  chiefly  been  concerned  in  this  business 
Lamb.  with  the  bankrupt  and  his  solicitor.  The  bankrupt 
told  me  that  he  had  called  to  pay  off  the  money,  700/«, 
he  owed  upon  the  mortgage  to  myself,  if  I  would  take 
the  money  without  notice;  and  he  would  pay  any  interest 
that  might  be  necessary."  ^^  I  hesitated  to  receive  the 
money,  not  exactly  knowing  what  immediately  to  do  with 
it.  Upon  conferring  with  my  partner,  we  considered  it 
might  be  taken  with  interest  for  the  current  six 
months,  more  than  two  of  which  had  elapsed :  and 
we  so  told  Mr.  Toms  :  700/.  principal  money,  and 
17/.  105.  for  half  a  year's  interest,  were  thereupon  paid: 
and  thereupon  Mr.  Toms  wished  to  have  the  deeds." 
The  examination  stated  that  the  deeds  were  sent  to  the 
bankrupt.  *^  The  bankrupt  did  not  say  it  would  serve 
him  if  I  would  take  the  money,  nor  did  he  press  for  its 
reception.''  ^^  I  had  not  given  him  any  notice  pre- 
viously to  pay  in  the  principal:  I  charged  him  four 
months'  interest  or  thereabouts  for  paying  the  money 
without  notice.  I  did  not  call  for  it  I  took  it  because 
I  did  not  know  how  long  the  money  might  have  re- 
mained unemployed.  I  should  not  have  acceded  to  his 
request  without  compensation."  "  I  removed  the  dis- 
tringas placed  upon  the  stock,  and  gave  the  trustees  of 
Mrs.  Tom^s  settlement  and  the  directors  of  the  insur- 
ance office  notice  of  the  principal  and  interest  on  the 
mortgage  being  paid.  This  I  did  immediately  after 
payment  thereof,  on  the  26th  August.  The  notice  to 
the  trustees  was  given  at  the  request  of  the  bankrupt's 
solicitor.  The  bankrupt  has  informed  me  that  he  had 
destroyed  the  mortgage  deed." 

The  plaintiffs  contended  that  the  payment  of  717/. 
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who  is  not  colluding  with  the  bankrupt  in  obtaining 
that  fraudulent  preference.  If  a  bankrupt  goes  to  a  per- 
son  who  does  not  know  he  is  going  to  be  a  bankrupt^ 
and  who  has  not  asked  him  for  money,  and  pays  that 
person  money  which  he  owes  him,  for  the  purpose  of 
defeating  the  claim  of  his  other  creditors  to  that  money, 
whether  that  be  done  because  he  has  some  partiality  for 
that  creditor  or  from  any  other  motive  which  induces 
him  to  defraud  his  other  creditors,  it  is  a  fraudulent 
preference  of  that  creditor,  except  in  the  exemptions  I 
mentioned  to  you  before,  of  dealing  before  the  issuing 
of  the  fiat"  He  added  that  the  intention  in  this  case 
was  clear  from  the  facts ;  that,  if  the  jury  thought  so, 
the  law,  as  he  had  stated  it,  applied,  and  the  only  ques«  * 
tion  was  whether  the  act  of  bankruptcy  was  proved : 
and  he  directed  them,  if  they  thought  it  was,  to  find  a 
verdict  for  7nL  The  jury  found  accordingly.  Leave 
was  given  to  move  to  enter  a  nonsuit  on  the  objection 
last  stated. 


Knaxlesy  in  the  ensuing  term,  obtained  a  rule  to  shew 
cause  why  a  nonsuit  should  not  be  entered  or  a  new 
trial  had. 


Martin  and  Atherton  now  shewed  cause  (a).  Firsty 
there  was  sufficient  evidence  that  Mr.  Wingfield  was 
a  Master  appointed  under  stat.  1  &  2  W.  4.  c.  56.  5.  12. 
He  was  proved  to  be  a  Master ;  and  he  was  acting  as  a 
public  officer,  within  the  scope  of  the  duty  pointed  out 
by  the  act.  It  must  be  inferred,  on  the  recognised 
principle,  which  is  founded  on  general  convenience, 
that  he  had  the  proper  authority;  Eex  v.  Ferelsi{b). 

(a)  Before  Lord  Denman  C.  J,,  Patteson  and  JfilUamt  Js. 
(6)  8  Camp.  43S. 


T, 
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Fdume  V.     an  act  oF  this  nature.    [Lord  Denman  C.  J«    You  say 
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'___  that  the  bankrupt's  wbh  to  benefit  himself  and  his  wife 

Mabshall  by  releasing  the  settled  property  may  be  a  motive  for 
giving  a  preference  to  the  particular  creditor,  which  would 
be  ill^al.]  It  is  so.  The  arrangement  in  the  mort- 
gage deed  for  periodical  payments  of  interest  if  the 
principal  should  not  be  paid  at  the  day  distinguishes 
the  present  case  from  those  in  which  the  bankrupt  has 
merely  paid  money  to  release  a  common  pledge. 

Knowles  and  Cromptofij  contra.  As  to  the  first  point. 
This  is  not  the  case  of  an  oflBcer  acting  in  a  known 
public  capacity,  like  the  surrogate  in  Rex  v.  Verelst  (a). 
The  issuing  of  fiats  by  a  Master  is  the  exercise  of  a  special 
authority,  which  is  given  in  a  particular  manner,  and 
should  be  proved  to  have  been  so  given.  There  is  no  such 
officer  as  a  Master  in  Chancery  exercising  the  functions 
of  the  Lord  Chancellor  in  issuing  fiats.  When  he  is 
enabled  to  do  so  it  is  not  an  appointment  to  an  office^ 
but  the  grant  of  a  power  to  do  a  particular  act.  To 
make  the  acting  proof  of  the  authority,  the  thing  dpne 
should  be  necessarily  incident  to  the  office.  [PcOte^ 
son  J.  The  statute  does  not  direct  the  Lord  Chancellor 
to  give  a  fresh  authority  in  each  particular  case.]  That 
is  not  necessary  to  the  argument  IPaiteson  J.  The 
case  of  a  Baron  of  the  Exchequer  appointed  by  warrant 
under  the  statute  (i)  to  sit  in  equity  in  the  Chief 
Baron's  absence  would  be  analc^us  to  this.]  His  acts 
would  be  judicial  ones.  [Lord  Denman  C.  J.  Not  till 
he  was  proved  to  be  a  judge.  But  he  is  made  so  for 
the  particular  purpose :  and  so  authority  is  given  to  the 

(a)  S  Camp.  432. 
•  (6)  See  sUts.  57  G.S.  c.  18.  «.  1.,  3  &  4  r.  4.  c.  41.  s.  25. 
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Foiume  V,     ment,  likened  the  case  to  those    **  where  a  creditOTj 
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]__  having  a  lien  on  the  title  deeds  of  a  bankrupt,  refuses 

Mamrall  ^q  deliver  them  up,  except  on  payment  of  his  debt ;  a 
Lamb.  payment,"  they  said,  "  which  has  always  been  esteemed 
valid,  as  against  any  claim  on  the  part  of  the  assignees." 
Thompson  v.  Beatson  {a)  is  a  similar  case.  It  makes  no 
difference  in  principle,  whether  the  party  who  is  paid 
off  be,  in  the  first  instance,  willing  or  unwilling  to  take 
the  money.  The  creditor  here  gave  up  securities  on 
which  he  had  advanced  his  money.  The  assignees 
could  not  have  recovered  them  without  paying  it  {Pat'- 
teson  J.  They  could  not  at  all.  They  had  no  interest 
in  them.]  If  the  recovery  of  them  could  have  been  of 
any  value  to  the  assignees,  it  is  no  matter  what  the 
value  was.  The  importance  of  an  intention  to  prefer 
was  much  discussed  in  Belcher  v.  Jones  (&),  where  a 
communication  made  without  such  design  was  held  no 
ground  for  impeaching  a  payment,  though  its  effect  was 
to  give  one  creditor  an  advantage  over  others.  AbboU 
V.  Pomfret  (r),  like  the  present  case,  turned  on  the  efiect 
of  a  payment  to  one  with  intention  to  benefit  another. 
In  the  case  of  a  person  on  the  eve  of  bankruptcy 
taking  up  a  bill  of  exchange  not  yet  due,  if  circum- 
stances made  it  important  to  him  to  do  so  (as  in  the  case 
of  Latham  and  Parry  {d)  ),  the  giving  money  or  goods 
in  discharge  of  such  bill  would  not  be  a  fraudulent 
preference.  {Patleson  J.  Where  the  creditor  has  a  lien 
on  property  of  the  debtor,  there  is  no  fraudulent  pre- 
ference in  paying  money  to  discharge  it,  because  the 

(a)  1  Bing.  145.  (6)  3  i/.  I*  W.  858. 

(c)  1  New  Ca.  462. 

(rf)  See  De   Tattet   v.  CarroU,   1  Stark.  N.  P.  C  88. ;  jEt  pttrle  De 
Toitet,  In  re  Latham  ^  Parry,  1  Mont.  Co.  Bank,  138. 
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Vohime  V.      of  approaching  bankruptcy,  the  subtraction  of  his  money 
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Mamhall  voluntary  selection  of  one  of  these  creditors  without 
Lamb.  pressure  or  application  on  his  part :  and,  though  the  ob- 
ject was  admitted  to  be  a  direct  benefit  to  the  plainti£^ 
his  wife  and  sister,  and  the  creditor  was  in  no  wise  bene- 
fited, as  he  gave  up  the  deeds  on  receiving  the  moneyt 
yet  he  was  the  par^  pre/erred  at  the  expense  of  the 
estate ;  and  the  ulterior  object  can  make  no  difference 
in  the  application  of  the  law. 

On  the  other  hand,  the  language  of  the  exceptions  in 
the  bankrupt  acts  was  said  to  confine  their  operation  to 
cases  where  a  personal  benefit  to  the  preferred  creditor 
is  intended.  Reliance  was  placed  on  some  expressions 
of  Lord  Abinger  and  the  Court  of  Exchequer  in  TWr- 
quand  v.  Vanderpiank  (a).  We  cannot  relieve  ourselves 
from  a  sense  of  the  great  difiiculty  that  surrounds  thb 
question:  but  upon  consideration  we  adhere  to  the 
opinion  expressed  by  the  learned  Judge  on  the  triaL 
If  the  property  in  mortgage  had'  belonged  to  the  bank- 
rupt, the  payment  by  him  would  not  have  been  a  fraudu- 
lent preference,  because  the  assignees  would  have  had 
the  mortgaged  property,  and  it  is  indifferent  to  them 
whether  they  have  the  property  free  from  the  mortgage 
(supposing  it  to  exceed  in  value  the  amount  of  the 
mortgage)  or  the  property  subject  to  the  mortgage  and 
the  amount  of  the  mortgage  money  in  cash :  but  here 
the  property,  except  the  policy,  belonged  to  others.  Yet 
the  defendant  was  a  creditor  of  the  bankrupt,  because 
the  money  was  lent  to  him,  and  he  covenanted  to  repay 
it:  the  payment  therefore  was,  emphatically,  a  payment 

(«)  10  M.  s>  w.  isa 
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Monday, 
June  26th. 


Cakr  against  Smith  and  Another,   Executors 
of  Lee. 


Proprietonof      A  SSUMPSIT.    The  declaration  stated  that  plaintiff, 

a  stage  coach       xjL 

arranged  OQ  4th  December    1886  and  from  thence  until  Sd 

selves  that  each  October  1840,  was  a  coach  proprietor,  and  he  and  the 
the  coach  for  ^^^^  TAomos  Lee  deceased,  and  certain  other  parties, 
alnd*receWe  ule  ^S^^^^^f  ^^^  amongst  each  Other,  during  all  that  time 
ran  certain  public  stage  coaches  for  hire  between  Man^ 
Chester  in  the  county  of  Lancaster  and  Z^eds  in  the 
county  of  York^  and  from  thence  back  to  Manchester 
aforesaid,  each  of  the  said  parties  during  all  that  time 
agreeing  respectively  with  each  other  to  horse  the  said 
stage  coaches  with  their  own  respective  horses  upon 
separate  and  distinct  stages  of  the  said  road  between 
ners,  a  wrUten   the  Said  places ;  and,  in  the  management  and  conduct  of 

account  from  r  »  ?  o 

the  way-bills, 
shewing  the 
receipts  and 
disbursements 
of  each  pro- 
prietor, the 
share  of  net 


payroento  and 
make  the  re- 
quisite dis- 
bursements on 
such  stages ; 
and  it  was  the 
practice  that 
one  or  more  of 
the  partners 
every  month 
made  up,  and 
sent  round  to 
the  other  part- 


the  said  stage  coaches,  each  of  the  said  parties  respec- 
tively, as  occasion  required,  during  all  that  time  received 
the  fares  paid  for  the  carriage  and  conveyance  of  the 
passengers  and  parcels  by  the  said  coaches,  and  made 
Siwfto  Mch"^*  certain  disbursements  and  charges  incidental  to  the  run- 
ning thereof:  and  it  was  then  agreed  between  the  said 
parties  respectively  that  the  accounts  of  the  said  coaches 
should  be  from  time  to  time  made  up  and  settled  by 
some  person  duly  authorized  by  them  in  that  behalf,  and 
the  amount  of  the  net  profits  ascertained,  and  also  the 


and  the  pro- 
prietors by 
and  to  whom 
the  ascertained 
shares  should 
be  paid :  and 
the  payments 
were  made 
accordingly. 

by  one"pitftncr    "^^  amount  of  profits  to  which  each  of  the  said  parties 

Against  another 

for  a  balance  so  adjusted,  and  not  paid  (the  partnership  still  continuing),  Uie  plaintiff '• 

case  rested  upon  a  written  account  made  out  us  above,  but  not  stamped. 

Held  that,  if  an  action  at  law  would  lie  at  all  on  a  settlement  of  partnership  accounti 
which  was  not  a  final  close  of  all  the  partnership  transactions,  still  the  settlement  in  ques- 
tion, not  appearing  to  have  been  agreed  to  by  the  partners  generally,  or  by  the  plaintiff  and 
defendant,  could  be  binding  only  as  an  award ;  and  that  it  could  not  so  operate  for  want 
of  a  stamp. 
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«ras  entitled,  calculated  according  to  the  number  of  miles  Quam^s  Bench, 
liorsed  by  each ;  and,  in  case  the  due  and  proper  dis^        ^^^^* 
bursements  and  charges  made  by  any  of  the  said  parties,         ^*^^^ 
and  the  net  amount  of  profits  to  which  each  party  was        Smith. 
entitled  during  any  period  for  which  the  said  accounts 
were  so  made  up  and  settled,  should  exceed  the  sum 
received  by  the  said  party  for  fares  during  the  same 
period,  it  was  to  be  ascertained  and  settled  in  and  by 
the  said  account  what  sum  such  party  was  to  receive 
so  as  to  put  him  or  them  upon  an  equal  footing  with 
the  said  other  parties,  and  from  which  of  the  said  par- 
lies he  or  they  were  to  receive  the  same.    And  there- 
tipon,  in  consideration  of  the  premises,  and  that  plaintiff 
and  the  said  other  persons,  at  the  special  instance  and 
request  of  the  said  Thomas  Lee^  had,  on  the  day  and 
year  first  aforesaid,  agreed  as  aforesaid,  the  said  71  Lee 
undertook  to  and  then  faithfully  promised  plaintiff,  if, 
opoQ  any  of  the  said  periodical  accounts  to  be  so  made 
^t  and  settled  as  aforesaid,  it  should  be  ascertained  that 
^e  due  and  proper  disbursements  and  charges  made  by 
P'^intiff,  and  the  net  amount  of  profits  to  which  he  was 
^■^titled,  during  any  period,  exceeded  the  sum  received 
y  bim  for  fares  during  the  same  period,  and  the  fares 
^^^ed  by  the  said  T.  Lee  during  thfe  same  period 
^^ceeded  the  sum  which  he  was  entitled  to  hold  in  order 
^^  satisfy  his  due  and  proper  disbursements  and  his  net 
^^ount  of  profits  during  the  same  period,  that  he  the 
^id  T.  Lee  should  and  would  pay  to  plaintiff,  out  of 
^ach  excess,  such  sum  as  was  directed  and  appointed  by 
%ach  account  to  be  paid  to  plaintiff  in  order  to  put  or 
lo  contribute  to  put  him  upon  such  equal  footing  as 
aforesaid  with  the  said  T.  Lee  and  the  said  other  par- 
vouv.  N.S.  K 
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FoiufM  V.      ties.    That  plaintiff  and  the  said  T.  Lee  and  the  said 

1843. 
1_  other  parties,  after  the  said  4th  December  1886,  ran  the 


Cam,  ggj  j  g^3gg  coaches  from  and  to  the  places  aforesaid  upon 
Smitb,  the  said  terms,  and  continued  so  to  do  until  the  8d 
October  1840.  That  Messrs.  Henry  OiarUs  Laof  and 
James  JUeti  were  duly  authorized  by  all  the  said  parties 
to  make  up  and  settle  the  accounts  of  the  said  coaches, 
and  they  the  said  H.  C.  Lacy  and  J  Alien  accordingly 
periodically  made  up  and  settled  the  said  accounts,  and, 
on  25th  February  1887,  duly  made  up  and  settled  the 
accounts  of  the  said  coaches  for  the  period  from  4th 
December  1886  until  the  said  25th  February  1887;  and 
upon  such  settlement  it  was  made  to  appear  in  writing,  as 
the  &ct  in  reality  and  truth  was,  that  the  disbursements 
and  charges  of  plaintiff  during  the  said  period  amounted 
to  78/.  65.  10^,  and  the  net  amount  of  profits  to  which 
he  was  entitled  for  the  same  period  amounted  to 
76/.  25.  lldL,  amounting  together  to  154/.  9s.  9<f.,  whilst 
the  sum  received  by  him  for  fares  during  the  same 
period  amounted  to  95/.  105.  8£  only:  and  that  upon 
the  said  settlement  it  was  also  ascertained  aiid  made  ap- 
pear, as  the  fact  in  reality  and  truth  was,  that  the  fares 
received  by  the  said  T.  Lee  during  the  same  period 
exceeded  the  sum  which  he  was  entitled  to  hold  in 
order  to  satisfy  his  disbursements  and  charges,  and 
the  net  amount  of  profits  to  which  he  was  entitled  dur^ 
ing  the  same  period,  by  a  sum  exceeding  12/.  45.  Ad.i 
and  the  said  T.  Lee  was  then  directed  and  appointed  in 
and  by  the  said  account  to  pay  plaintiff  the  said  sum  of 
12/.  4^.  4(/.  in  order  to  contribute  to  the  placing  plaintiff 
upon  an  equal  footing  with  the  said  T.  Lee  and  the  said 
other  parties :  of  which  said  account  and  settlement  the 
said  T.  Lee  then  had  notice,  and  was  then  requested  by 
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plaindfF  to  pay  him  the  said  122.  4f.  W.  so  directed  and  Qiem*s  Bench. 
appointed  to  be  paid  to  him  as  aforesaid.  ISAfS. 

Other  settlements  of  account  for  subsequent  periods  ^^^^ 
were  then  stated,  with  like  directions  for  pajrment  .of  Smith. 
balances  by  Lee^  and  notice  and  request  in  each  case. 

Breach,  nonpayment  by  Lee  in  his  lifetime  and  by 
defendants  since  his  death. 

There  was  a  second  special  count  relating  to  settle- 
ments of  the  same  kmd  for  other  coaches;  and  a  third 
coant  on  an  account  stated. 

Pleas.     I.  Non  assumpsit. 

2.  To  the  1st  count.  That  the  said  if.  C.  Lcuy  and 
J.  ABen  were  not  duly  authorized  by  all  the  said  parties 
in  the  declaration  mentioned  to  make  up  and  settle  the 
accounts  of  the  said  coaches. 

8.  As  to  so  much  of  the  causes  of  action  in  the  1st 
toont  as  relates  to  the  making  up  and  settling  the  ac- 
counts of  the  said  coaches  from  the  period  from  the  said 
4th  December  1836  until  25th  February  18S7:  that  the 
said  H.  C.  Lacy  and  J.  Alien  'did  not  duly  make  up 
the  accounts  of  the  said  coaches  for  the  said  period  in 
manner  and  form  &c. 

4.  As  to  the  causes  of  action  in  the  last  plea  men- 
tioned: that  upon  the  settlement  of  accounts  in  the 
last  plea  mentioned  it  was  not  ascertained  and  made  to 
appear  that  the  fares  received  by  the  said  7*.  Lee  during 
die  period  in  the  last  plea  mentioned  exceeded  the  sum 
which  he  was  entitled  to  hold  in  order  to  satisfy  his  dis- 
bursements and  charges,  and  the  net  amount  of  profits 
to  which  he  was  entitled  during  the  same  period. 

Similar  pleas  to  the  Sd  and  4th  were  pleaded  to  such 
parts  respectively  of  the   1st  count  as  regarded  the 

K  2 
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Volume  K      other  settlements  of  account  therein  mentioned.    Issues 
*        to  the  country  were  tendered  and  joined  on  each  plea* 


▼• 


There  were  similar  pleadings  as  to  the  second  count. 
Smith.  Qu  the  trial,  before  Lord  Detman  C.  J.,  at  the  York 

Summer  assizes,  1842,  the  practice  among  the  several 
coach  proprietors  as  to  the  settling  of  accounts  was 
proved  as  stated  in  the  declaration :  and  it  appeared 
that  Lactf  and  AUen^  two  of  the  partners,  had  been  used, 
though  not  under  any  formal  authority,  to  make  up  the 
accounts,  at  intervals  of  a  month  or  six  weeks,  from  the 
way-bills,  apportion  the  payments,  and  name  tlie  parties 
by  whom  they  were  to  be  made.  Several  of  the  ac- 
counts (printed  forms  iSUed  up  in  writing,  but  not  signed 
or  stamped,)  were  produced.  They  contained,  in  dif- 
ferent columns,  the  names  of  the  several  proprietors, 
the  receipts  and  particular  disbursements  of  each,  the 
number  of  miles  horsed  by  him,  and  the  shares  to 
which  he  was  entitled.  Then  followed  a  statement  in 
the  following  form. 


Dr.                    Mr.  A.  B. 

Per  contra. 

Cr. 

£  s.d. 

£   s.   d. 

To  cash  received    26  7  0 

By  Share  - 

>  6     4     2 

Disbursements      7  17    0 

Pay  Mr.  C. 

-  0  11     8 

D. 

-  0    2     S 

E. 

-  5  16    2 

P 

'  5  16    2 

£26  7  0 

£Z6    7    a 

These  accounts,  when  made  up,  were  sent  to  the 
several  proprietors:  and  it  was  proved  that  Lee  the 
testator,  and  others,  had  been  used  to  pay  the  sums 
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Vciume  r,     instruments  which  on  their  face  purport  to  be  awards  ;**. 
^  per  Parke  B^  in  Sybray  v.  White  (a).    The  crf)servatioii8 

^^  made  by  the  Court  in  the  course  of  argument  in  Bcyd 
Smdb.  ^-  Emmerson  {b)  bear  strongly  against  this  objection. 
Secondly,  the  law  as  between  partners  is,  that  one  shall 
not  have  an  action  against  another  till  an  account  has 
been  taken  and  a  balance  ascertained.  But,  if  partners 
choose  to  arrange  that  a  periodical  account  shall  be 
taken,  and  the  balance  stated,  in  a  particular  manner^ 
nothing  prevents  the  bringing  of  an  action  after  that 
has  been  done.  Fromont  v.  Coupland  (c)  was  cited  in 
moving  for  the  rule ;  but  there  the  facts  were  not  so 
fully  before  the  Court  as  in  this  case ;  the  account  was 
not  considered  to  be  a  final  striking  of  a  balance ;  and 
there  was  no  such  evidence  of  an  agreement  to  pay  the 
balance  that  might  be  found  due  as  in  the  present  case. 
In  Briefly  v.  Cripps  ((/),  where  the  transactions  nearly 
resembled  those  proved  here,  Tindal  C.  J.  held  that  one 
monthly  settlement  was  as  final  as  another,  and  that  the 
plaintiff  might  recover  from  his  co-proprietor  the  balance 
which  appeared  due.  Bayley  B.,  in  Jackson  v.  Stop^ 
herd  (^),  lays  down  the  rule  applicable  to  this  case.  ^^  One 
partner  cannot  maintain  an  action  for  a  balance  on  the 
partnership  account  until  the  accounts  have  been  settled 
and  adjusted,  and  until  it  is  ascertained  what  is  the 
balance  due  firom  the  partner  against  whom  the  claim  is 
made.  But  there  may  be  special  bargains  by  which 
particular  transactions  are  insulated  and  separated  from 
the  winding  up  of  the  concern,  and  are  taken  out  of 

(a)  I  M.iW.  435.     S.  C.  Tyr.  i  G.  746.       (6)  2  A.  ^  E.  184. 

(c)  2  Bmg.  17a    S,  C  9B.  Moore,  319.    S.  C.  at  Nisi  Prius,  I  C  ^ 
P.  275. 

(d)  7  a  fr  P.  709. 

(0  2  Gh>.  S>  AT  361.     &  a  4  3Vr.  330. 
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the  gendtad  law  of  partnership.''    And  assumpsit  will  Queen*i  Sench. 
lie  for  the  balance  ascertained  under  such  agreement,  ^' 

without  an  express  promise  to  pay;  Rackslraw  v.  /m-        ^^^^ 
let  (a\  Wrmf  v.  JUilestone  (6).     Thirdly^  as  to  the  ac->         Skrb. 
count  stated,  if  the  opinion  of  the  Court  is  in  favour  of 
the  objection,  the  plaintiff  will  waive  that  count 

W.  H.  WatsoHj  contra.     This  case  cannot  be  dis- 
tinguished from  Fromont  v.  Coupland  (c).   Till  a  balance 
is  struck  which  winds  up  the  partnership  affairs,  an 
action  of  this  kind  does  not  lie.    Brierly  v.  Crijpps  (d) 
was  only  a  nisi  prius  decision ;  and  there  the  partner* 
ship  was  at  an  end.     And  the  defendant,  against  whom 
the  ruling  in  question  was,  obtained  the  verdict.     In 
Jachan  v.  Stopherd{e)    the  partnership   had  ceased; 
and  the  law  there  laid  down  is,  on  the  whole,  in  favour 
of  the  present  defendants.      If  the  claim  on  a  single 
adjostment  made  during  the  partnership  were  maintain- 
able* a  partner  might  recover  at  law  for  the  balance  of 
one  month,  but  the  next  month's  balance  might  be  against 
Ibim,  and,  there  being  nothing  to  compel  a  similar  ad- 
justment for  that   month,  the  partner  then   claiming 
aa  balance  might  be  driven  to  a  suit  in  equity.     {Cole^ 
widge  J.    It  is  assumed  that  the  monthly  adjustment  takes 
place  by  agreement  of  the  partners.]    The  adjustment 
cannot  be  conclusive  while  the  partnership  is  going 
on.     Before  the  account  can  be  stated  the  partners  will 
have  acquired  new  claims  on  account  of  disbursements, 
and  incurred  new  liabilities.     The  decision  in  Fromont 
▼.  Coupland  (g)  rests  upon  this  reason.     In  JacJcson  v. 


(a;  flbft,  N.  p.  a  S68.  (6)  S  M.  ^  W.  21. 

(«)  S  Bmg.  170.  id)  7ai  P.  709. 

(«)  ^cfM,  361.  s,  a  4  ly*.  SSO. 

(C)  9  Bmg.  17a 

K  4 
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.    Voiumt  K     Siopherd  {a)  BoUand  B.,  in  summing  up  th#  case  at 
nisi  priusy  treated  the  dissolution  as  a  material  fact. 


^^**  And  further,  if  the  action  here  would  lie,  there  ought  to 
Sm^H.  \yQ^  [{  j^Qi  nn  express  promise  to  pay  the  amount  found 
4ue,  yet  an  acknowledgment  in  fact,  as  in  fVrqy  v.  Mile* 
stone  (b\  where,  the  balance  having  been  struck^  the 
defendant  wrote  at  the  foot  of  it  *^  Due  from  me  to 
Mr.  Wray^^  and  signed  his  name.  In  that  case  Lord 
Abifiger  said  ^*  there  is  quite  sufficient  evidence  of  this 
being  a  final  account." 

But,  if  the  stating  of  this  account  was  a  final  and 
definitive  settlement,  it  was  an  award  and  required  a 
stamp.  It  is  not  necessary  to  this  view  of  the  case 
that  there  should  have  been  dbputes:  it  is  sufficient 
that  persons  were  called  in  to  ascertain  something  which 
was  undetermined  among  the  parties;  that  the  docu* 
ments  were  referred  to  them,  and  that  they  have  exer- 
cised a  judgment  and  made  a  final  determination  in 
writing.  [Lord  Denman  C*  J*  Must  not  there  be  a 
power  to  bind  ?  The  persons  who  settle  these  accounts 
seem  to  be  merely  servants  employed  to  add  up  sums.] 
In  Jebb  v.  M^Kieman  (c)  a  bond  had  been  given,  con- 
ditioned ^^  for  A.  Af.'s  due  discharge  of  the  duties  of 
clerk  "  ^^  to  be  ascertained  by  the  inspection  of  A.  MJs 
accounts  by  J.  Stanton,  and  the  amount  so  ascertained 
to  be  liquidated  damages."  A  paper  was  produced,  in 
which  Stanton  had  ascertained  the  amount  of  a  de* 
ficiency  in  A.  Af.'s  accounts.  Parke  J.  held  that  this 
required  stamping  as  an  award,  saying:  ** There  is  a 
material  diiference  between  the  present  case  and  that" 
of  Leeds  v.  Butraws  {d),  **  which  was  merely  the  valua- 

(a)  2Cro.  f  M.  361.     S.  C.  4  Tyr.  S30.  (6)  S  M.  i  IT.  SI. 

(c)  Moo.  ^  M.  340.  {d)  12  Body  I. 
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tkm  of  a  given  subject.     Here  the  person  named  is  to  Q^m'i  Bench. 
dctermioc  whether  there  is  any  thing  due.'*    «  I  incline        ^^^^* 
to  thiok  that  such  a  determination  is  an  award.**    8o»         ^^^ 
io  this  case,  the  account  drawn  up  by  iMcy  and  Allen        Smitb. 
decides  the  mutual  claims  and  liabilities  of  the  partners. 
[Cokridge  J.  Here  the  defendants  say  that  the  settle- 
meDt  was  made  among  the  parties  themselves,  by  their 
senrants.]    They  choose  persons  in  whom  they  all  have 
confidence,  and  make  them  their  judges.     The  language 
of  the  declaration  agrees  with  this  view  of  the  case.     If 
tbe  account  delivered  falls  short  of  an  award,  the  de« 
feodants  are  not  liable  at  all. 

Cur.  adv.  vuli. 

Lord  Denman  C.J.,  in  this  vacation  {June  29th), 
ddivered  the  judgment  of  the  Court. 

This  was  an  action  by  one  partner  in  a  coach  against 
tbe  executors  of  another  for  money  had  and  received. 
It  appeared  that  the  accounts  of  the  partnership  were 
referred  at  stated  periods  to  a  person  who  adjusted 
them,  and,  after  ascertaining  how  much  each  partner  had 
received  and  disbursed,  divided  tbe  profits  amongst 
them  according  to  their  respective  interests,  directing 
those  who  had  money  to  pay  to  the  partnership  to  hand 
it  over  to  those  who  had  money  to  receive.  Such  an 
account  had  been  adjusted  by  the  appointed  person  in 
the  lifetime  of  the  testator,  and  was  the  foundation  of 
the  present  action.  The  partnership  continued  afler 
SQch  adjustment.     The  verdict  was  for  the  plaintiff. 

A  rule  nisi  for  a  nonsuit  was  obtained  on  two  grounds. 
First,  that  the  adjustment  of  accounts  was  an  award 
and  required  a  stamp.  Secondly,  that  no  action  will 
Ke  by  one  partner  against  another  on  a  settlement  of 
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Vohtm  r.     accounts  during  the  partnership,  but  only  on  a  final 

settlement  after  dissolution.    For  the  plaintiflp  it  was 

c^*B        contended  that  the  adjustment  was  a  mere  statement  of 

Smith:        accounts,    though  a  final  one,  and  that   a  statement 

which  is  final,  quoad  the  accounts  '  stated,  is  a  good 

ground  of  action,  as  much  as  if  the  whole  partnership 

was  at  an  end. 

The  case  of  Fromont  v.  Coupland  (a)  and  other  similar 
cases  seem  to  limit  the  action  to  a  settlement  of  ac- 
counts on  a  final  close  of  all  partnership  transactions: 
but  this'  case  does  not  necessarily  raise  that  question ; 
for  at  all  events  the  settlement,  in  order  to  ground  an 
action,  must  be  one  which  is  binding  and  conclusive 
upon  the  partners.  Now  it  does  not  appear  here  that 
the  adjustment  and  settlement  was  ever  agreed  to  by  all 
the  partners,  nor  indeed  by  the  plaintiff  and  the  tes- 
tator :  if  therefore  it  were  binding  and  conclusive  on 
them,  it  must  have  been  so  by  reason  of  the  power 
confided  to  the  persons  who  drew  it  up,  and  in  that 
case  it  would  be  an  award,  and  required  a  stamp.  It 
would  come  within  the  authority  of  Jebb  v.  M*Kieman  (i), 
^  rather   than  within  Boyd  v.  Emmerson  (c),  Sybrtof  v. 

White  ((2),  and  similar  cases. 
The  rule  for  a  nonsuit  must  be  made  absolute. 

,       Rule  absolute. 

(a)  3  Sing.  17a    S.  a  9  B.  Moore,  Sid.    &  C.  at  Nisi  Prius,  I  C 
J- P.  275. 

(6)  Moo.  jr  M.  340.  (c)  2  J.  i  E.  184. 

(,d)  lM.i  r.  485.    &  C.  2>f.  *  G.  749. 
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Queen*s  JBench. 
184S. 


WHrmNGTOH  against  Boxall  and  Others.       Tuesday, 

June  27tb. 

TRESPASS  for  breaking  and  entering  plaintiff's  In  trespass 

close  called  The  Garden^  and  shaking  down  apples  fregit,  if  issue 
tbere  growing  on  the  plaintiff's  treeS)  and  taking  away  pi^^lbmttbe* 
wd  converting  the  said  apples,  &c.  tTj^Z'^'oi 

Picas.     1.  Not  Guilty.     2.  "  That  the  said  close,  *^*  pi"nti#in 

J  ^    manner  &c, 

trees,  apples  and  fruit  in   the  said  declaration  men-  the  plaintiff 's 

case  IS  esta* 

tioned  were  not,  nor  was  any  part  thereof,  the  property  blisbed  if  he 
of  the  plaintiff  in  manner  and   form  "   &c.      Issues  sion ;  and  the 

.1  defendant  can- 

'ncreon.  not,  on  such 

On  the  trial,  before  Toddy  Seijt.,  at  the  Leooes  Sum-  Kcf^f  u^" 
naer  assizes,  1841,  it  appeared  that  the  defendant  Boxall  ^  ***™***^ 
iiad  formerly  been  tenant  of  the  close  in  question,  which 
^hs  an  orchard,   together  with  a  cottage  and  other 
^^xid.    He  gave  up  the  cottage  and  the  last  mentioned 
''^tid;  and  the  plaintiff  became  tenant  of  them,  and  was 
^o  when  the  trespasses  were  committed.    The  defendant 
^*=^sisted  that  he  had  never  given  up  possession  of  the 
^^X'chard ;  the  plaintiff's  case  was  that  he,  plaintiff,  had 
^^^^come  tenant  of  it  with  the  other  premises.   It  also  ap- 
V^^red  that  the  orchard  had  formerly  been  taken  in  from 
^^e  waste  of  the  manor,  and  rights  to  it  had  since  been 
^^rted  on  behalf  of  the  lord  and  of  the  copyholders. 
"Tlie  lord,    after  view  of  the  alleged  encroachments, 
barged  a  quit  rent  of  25.  6d!.  on  the  premises,  which 
^as  paid  him  by  the  party  under  whom  the  plaintiff 
^^imed,  and  also  by  the  defendant  Boxall  for  a  period 
l^fore  the  occupation  by  that  party  commenced.    The 
'earned  Serjeant,  in  summing  up  the  case,  told  the  jury 
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Volume  V.     that,  on  this  record,  the  question  would  be,  whose  pro- 

*        perty  the  close  was,  as  between  the  plaintiff  and  de- 

WHirTiHOTON    fendant;  that,  as  the  case  stood,  possession  would  be 

BoxALL.  the  evidence  of  title,  and  would  decide  the  question  of 
property ;  and  that  the  jury  had  nothing  to  do  with  the 
rights  of  the  lord  and  copyholders ;  but  that  he  who 
was  in  possession  was  the  proprietor  till  some  one 
appeared  who  had  a  better  title.  And  he  said  that  he 
saw  nothing  on  the  evidence  to  distinguish  the  orchard,  in 
point  of  possession,  from  the  cottage  and  the  other  land. 
Verdict  for  plaintiff.  In  the  ensuing  term  a  rule  nisi 
for  a  new  trial  was  obtained,  on  the  ground  of  roisdi^ 
rection.     In  last  Michaelmas  term  (a), 

Thesiger  and  Ogle  shewed  cause,  and  contended  that, 
on  these  pleadings,  the  possession  only  was  in  dispute; 
Heath  v.  Milward  (J),  Camaby  v.  WeUy  (c) ;  and  that 
the  plaintiff's  possession  of  the  close  sufficiently  ap- 
peared, as  the  evidence  did  not  shew  any  severance 
between  that  and  the  other  premises. 

Piatt  and  Peacock^  contra,  contended  that,  on  the 
evidence,  it  was  a  question,  and  the  substantial  one 
in  the  cause,  whether  plaintiff  or  defendant  had  the 
better  title  to  the  orchard.  The  second  issue  properly 
raised  this  question.  A  plea  that  the  close  is  not  the 
property  of  the  plaintiff,  means  that  it  is  not  his  pro- 
perty  as  against  the  defendant.  He  was  not  possessed 
of  it,  as  against  the  defendant,  if  he  had  not  the  better 
title*    Ashby  v.  Minnitt  {d)  confirms  this.    In  trover,  the 

(a)  November  14tb,  1842.  Before  Lord  Dmrnan  C.  J.,  iriOMMii^ 
Coleridge  and  Wightman  Js. 

(b)  S  Neto  Ca.  98.  (c)  6  J,  4^  E.  87S. 
(d)  8J.^  B.  121. 
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question  is,  whether  the  property  was  ia  the  plaintiff,  as   Queen's  Bench. 
against  the  defendant;  and  the  defendant,  on  an  issue  as  °^^* 

to  the  property,  may  prove  a  lien.     [Coleridge  J.  you    WmmiioTOK 
seem  to  argue  that,  even  on  the  plea  of  Not  possessed,       Boxalu 
the  question  of  tide  is  open.     If  so,  Not  possessed  and 
libeniiD  tenementum  ought  not  to  be  pleaded  together.] 
The  law  on  the  present  subject  is  explained  in  Camaby 
T.  WeSy  (a).     The  action  there  was  trespass  for  break- 
ing and  entering  a  dwelling  house  and  taking  goods ; 
one  plea  was,  that  the  goods  were  not  the  plaintiff's 
property.     The  defence  was  that  the  goods  had  been 
biadulently  conveyed    to    the  plaintiff.      Paiteson  J. 
said:  ^^  Heath  v.  Milward{b)  decides  that  it  was  suffi- 
cient, in  an  action  of  this  kind,  as  against  wrong 
doers,  if  the  plaintiff  had  possession."     <*  The  plaintiff 
<Ioes  not  now  put  his  case  as  a  case  of  title  proved ; 
^  says  that  the  fraud  was  at  any  rate  a  matter  of 
^OQbt,  and,  if  so,  the  jury  should  have  been  directed 
^  find  according  to  the  actual  possession ;  and  in  so 
P<xttmg  it  I  think  he  is  right     The  defendants  are  not 
^^titled  to  a  verdict  as  against  an  actual  possessor, 
^dile  they  stand  in  the  situation  of  wrong  doers."    And, 
•^  PumellYm  Young  {c)^  Parke  B.,  delivering  the  judg- 
^^ent  of  the   Court  of  Exchequer,  said :  "  The  plea 
-^-^nying  the  close  to  be  the  plaintiff's,  since  the  New 
<^«les,  is  a  denial  of  the  plaintiff's  title  to  the  close  to 
same  extent  that  he  would  have  been  obliged  to 
^rove  it  before  under  the  general  issue ;  that  is,  it  is  a 
koial  of  possession,  if  the  defendant  was  a  wrong  doer; 


(s)  SA.^E.  872.  (b)  2  New  Ca.  98. 

(c)  S  if.  jr  IT.  288. 
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Fohtme  v.      if  Otherwise,  of  the  right  to  the  possession ;  but,  in 

1  S4'S 

1__  either  supposition,  it  is  necessarily  a  denial  of  title: 

WHimHOTON  for^  eyen  ||j  tjjg  {bmier  case, '  possession  is  title  against 
BoxALL.  a  wrong  doer,  and  therefore  the  plea  raises  a  question 
of  title  in  the  action."  The  law  is  laid  down  accord- 
ingly in  Kennedy  on  the  New  Rules  rf  Pleaiingi 
p.  181.,  where  Heath  v.  MihDard{a)j  Jshmore  y. 
Hardy  (p)  and  Fleming  v.  Cooper  (c)  are  cited.  In  the 
present  case  it  did  appear  that  the  defendant  was  not  a 
mere  wrong  doer;  and  the  question  of  title^  therefore^ 
should  not  have  been  excluded. 

Cur.  ado»  vulL 

Lord  Denman  C.  J.  now  delivered  judgment. 

This  was  an  action  of  trespass  for  breaking  and 
entering  a  close  of  the  plaintiff  called  a  garden.  To 
this  the  defendant  pleaded :  1.  Not  guilty :  2.  That  the 
close  was  not  the  close  of  the  plaintiff.  Upon  the  trial 
the  defendant  contended  that  the  close  belonged  to  him ; 
and  evidence  of  title  was  gone  into.  The  learned 
Judge  before  whom  the  cause  was  tried  left  no  question 
of  title  to  the  jury,  but,  as  to  the  second  plea,  desired 
them  to  say  whether  the  plaintiff  or  the  defendant 
Boxall  was  in  possession  at  the  time  of  the  alleged 
trespass,  telling  them  that  property  would  follow  the 
possession  unless  some  other  proprietor  appeared.  The 
jury  found  that  the  plaintiff  was  in  possession,  and  re- 
turned a  verdict  in  his  favour  accordingly. 

A  motion  for  a  new  trial  was  made  on  the  ground 
that  the  learned  Judge  should  not  have  left  merely  the 

(a)  2  New  Co.  98.  (&)  7  C  fr  P.  501. 

(c)  SA.^E.  S91. 
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qnestion  of  possession  to  the  jury,  but  that,  as  the  de-  Quem't  Anek. 
fendaDt  BoxaU  claimed  the  properQr  in  the  garden,  the 
fiicts  necessary  to  determine  that  point  should  have  been    WmmMaToir 
left  to  them,  as  well  as  the  question  of  possession.  Bozalu 

Upon  shewing  cause  it  was  contended  on  the  part  of 
the  plaintiff  that  the  defendant,  under  a  traverse  of  the 
all^ation  in  the  declaration  that  the  close  was  the 
dose  of  the  'plainti£^  was  not  at  liberty  to  shew  title  in 
himself  or  some  other  person  through  whom  he  claimed, 
but  that,  under  that  issue,  the  possession  only  was  in 
question,  and  that,  if  the  defendant  wished  to  set  up  a 
title^  in  himself  or  some  other  person,  superior  to  that 
faonded  on  mere  possession,  he  should  have  pleaded 
9peaai\y  in  ccmfession  and  avoidance,  admittmg  the 
possession  but  avoiding  the  effect  by  shewing  superior 
tide :  and  this  ultimately  became  the  point  for  our  con- 
sideration. 

Before  the  New  rules,  the  plaintiff  in  an  action  of 
trespass  quare  clausum  fregit,  with  the  general  issue 
fileaded,  was  obliged  to  prove  possession  at  the  time 
^>f  the  allied  trespass ;  and  such  proof,  without  any 
^iridence  of  title  or  right  to  the  possession,  would  sup- 
l^ort  a  prim&  facie  case  against  the  defendant,  who  was 
%iowever  at  liberty,  under  the  plea  of  Not  guilty,  not 
^3nly  to  dispute  the  possession  of  the  plaintiff  in  fact, 
liut  to  shew  that  as  against  him,  the  defendant,  the 
plaintiff  had  no  rigid  to  the  possession,  because  such 
right  was  either  in  himself,  the  defendant,  or  in  some 
person  by  whose  authority  he  acted.     However  incon- 
venient and  productive  of  hardship  upon  the  plaintiff 
thb*  may  have  been,  by  suddenly  starting  a  title  upon 
him  of  which  he  had  no  notice,  nor  indeed  any  means 
of  knowing  whether  the  defendant  meant  to  rely  upon 
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Foiume  v.     title  at  all)  it  was  nevertheless  perfectly  consistent  with 

1S4S 

the  plea,  of  Not  guilty  before  the  New  rules.     That 


WBiTTiNflToir  plea  was  a  general  denial  that  the  defendant  was  a 
BozALL.  trespasser  as  alleged :  and,  as  he  could  not  be  a  tres- 
passer upon  his  own  land,  he  was  at  liberty  to  shew 
that  it  was  his  own  in  order  to  make  out  his  denial  of 
being  a  trespasser.  It  was  witli  a  view  to  correct  the 
hardship  and  inconvenience  arising  in  this  and  other 
cases  from  the  latitude  of  defence  allowed  under  the 
general  issue,  that  the'  new  rules  upon  that  subject 
were  estabUshed ;  and  now  the  plea  of  Not  guilty  in 
trespass  only  puts  in  issue  the  fact  of  committing  the 
allied  act  of  trespass,  and  not  the  plaintiff's  possession 
or  right  of  possession,  which,  if  intended  to  be  denied, 
must  be  specially  traversed. 

The  plea,  that  the  close  is  not  the  close  of  the  plain- 
tiff, is  not  a  traverse  of  the  possession  or  right  of  pen- 
sion of  the  plaintiff  in  ih'^  forms  of  the  New  rules:  but 
it  is  a  traverse  of  a  material  allegation  in  the  plainUff 's 
declaration ;  and  the  effect  of  such  a  traverse  is  to  be 
considered  according  to  the  ordinary  rules  of  pleading. 
As  mere  possession  is  sufficient  to  maintain  trespass 
against  any  one  who  cannot  shew  better  title,  the  plain- 
tiff's allegation  that  the  defendant  broke  the  close  of 
the  plaintiff  is  satisfied  prim&  facie  by  proof  that  the 
defendant  broke  a  close  in  the  possession  of  the  plain- 
tiff; and  this  is  not  only  prima  facie,  but  ultimately, 
sufficient  against  any  one  who  cannot  avoid  the  eSed  of 
it  by  shewing  that,  notwithstanding  the  actual  possession 
by  the  plaintiff,  he,  the  defendant,  has  a  right  to  it. 

Under  a  plea  which  merely  denies  that  the  close  is 
the  close  of  the  plaintiff,  the  defendant  is  to  be  con- 
sidered, prima  facie  at  least,  as  a  mere  wrong  doer; 
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and,  as  against  him,  possession  is  not  merely  evidence  of  QuemU  Bench. 
title  but  actual  title,  as  decided  in  Catteris  v.  Cawper  {a) 
and  Pumell  v.  Your^  (b).    If,  then,  the  traverse  means    Whutihgtow 
more  than  that  the  close  is  not  in  the  possession  of  the       Boxall. 
plaintiff,  it  is  larger  than  the  allegation  in  the  declar- 
ation which  it  traverses,  and  which  asserts  no  higher  or 
better  title  than  is  supported  by  mere  possession  against 
a  defendant  who  shews  no  title  whatever  in  himself  nor 
in  any  one  under  whom  he  claims,  and  who,  for  all  that 
appears  upon  the  pleadings,  is  a  mere  wrong  doer  if  the 
plaintiff  proves  actual  possession. 

If  tlie  defendant  not  only  contests  the  possession  in 
fact,  but  also  relies  upon  title  in  case  actual  possession 
is  proved  by  the  plaintiff,  it  is  far  more  consistent,  not 
only  with  the  object  of  the  New  rules,  but  with  the  rules 
of  pleading  generally,  and  with  the  principles  of  justice, 
that  his  defence  on  the  ground  of  title  should  be  pleaded 
specially,  and  not  given  in  evidence  under  a  traverse  of 
an  allegation  in  the  plaintiff's  declaration,  which  is  satis- 
fied  by  proof  of  possession  only.     If  the  defendant 
contests  die  primd  facie  title  of  the  plaintiff,  he  is  at 
liberty  to  do  so  under  the  plea  denying  that  the  close 
is  his :  but,  if  he  means  to  set  up  superior  title  in  answer 
to  the  prima  facie  title  of  the  plaintiff,  he  should  plead 
in  confession  and  avoidance.     The  Court  of  Common 
Pleas  in  the  case  of  Heath  v.  Millward{c)j  and  this  Court 
in  the  case  of  Browne  v.  Daxvson{d),  took   the  same 
view  of  the  effect  of  traversing  the  allegation  that  the 
close  is  the  close  of  the  plaintiff,  and  considered  that  it 
put  the  possession  only  in  issue. 
The  counsel  for  the  defendant,  upon  the  argument  of 

(a)  4  TaufU.  547.  (6)  3  M.  ij-  W.  288. 

(c)  2  New  Ca.  98.  {d)  12  J,  ^  E.  6S4. 

VOL.  v.    N.S.  L 
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Vobime  V.      this  casc,  relied  very  much  upon  an  expression  which 

1_  fell  from  Mr.  Baron  ParJce  in  pronouncing  the  judgment 

WHirrnfQTOK  ^,f  ^^  q^^^  ^f  Exchequer  in  the  case  of  PumeU  v. 
BoxALL.  Young  (a),  and  which  certainly  is  at  variance  with  our 
view  of  the  case.  It  was,  however,  quite  unnecessary 
for  the  purpose  of  that  decision  to  give  greater  effect  to 
the  plea  denying  that  the  close  was  the  close  of  the 
plaintiff  than  we  are  disposed  to  give  to  it:  but  the 
learned  Judge  is  reported  to  have  said  that,  since  the 
New  rules,  a  plea  in  trespass  denying  the  close  to  be 
the  dose  of  the  plaintiff,  and  concluding  to  the  country, 
is  a  denial  of  the  plaintiff's  title  to  the  close,  and  allows 
to  the  defendant  the  same  liberty  of  shewing  title  in 
himself,  or  any  one  else  under  whom  he  may  claim,  that 
he  had  under  the  general  issue  before  the  New  rules. 
But,  with  the  greatest  respect  for  the  opinion  of  that 
very  learned  Judge,  we  cannot,  for  the  reasons  already 
given,  come  to  the  same  conclusion.  It  does  not  ap- 
pear to  us  to  be  warranted  by  any  sufficient  analogy 
between  the  general  denial  before  the  New  rules,  in  the 
plea  of  Not  guilty,  of  the  defendant's  being  a  trespasser 
modo  et  forma,  and  a  plea  traversing  only  one  of  the 
plaintiff's  allegations. 

The  same  effect  cannot,  in  our  opinion,  be  given  to 
both,  in  allowing  the  defendant  not  only  to  contest  the 
possession,  which,  if  proved,  satisfies  the  allegation  tra- 
versed, but  also  to  avoid  the  effect  of  it,  by  giving  evi- 
dence shewing  that  the  defendant  is  himself  entitled  to 
the  possession.  This  dictum  in  Ptimell  v.  Young  {a)  is 
that  from  which  alone  we  dissent,  concurring  fully  with 
the  decision  of  that  case. 

(a)  3  If.  4-  r.  296. 


should  be  discharged.  WnimifoToii 

BOXALL. 
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We  therefore  think  that  the  learned  Judge  who  tried   Queen's  JSench. 
this  cause  was  right,  and  that  the  rule  for  a  new  trial   1_ 

Rule  discharged  (a). 

(a)  See  Harrison  ▼.  Dixon,  12  M,  ^  IT.  142. 


The  Queen  against  The  Bishop  of  Bath  and 
Wells. 

J^RLE,  in  last  Easier  term,  obtained  a  rule  calling  stat  2  &  s 

on  the  Bishop  of  Bath  and   fVeUs  to   shew  cause  ^hich,  by  * 

trhy  a  mandamus  should  not  issue,  commanding  him  to  ^^es  tbafin" 

grant  a  licence  to  William  Cook  Osborn^  clerk,  to  be  ^''^a^^'b^uw 

chapLiin  of  the  iraol  and  house  of  correction  for  the  of  correction  a 

*^  ®  chaplain  shall 

city  and  borough  otBalh  in  the  county  o(  Somerset  and  be  appointed 

"  by  the  same 

"Within  the  diocese  of  the  said  Lord  Bishop,  if  the  said  authority  by 
fV.  C.  Osbom  should  by  him  be  found  to  be  a  fit  and  keeper  is  ap- 

pointed/' 
makes  no 
^baaagB-  in  the  power  of  appointment  of  the  keeper,  but  leaves  it  in  those  who  formerly 
^zerciied  it,  whether  under  the  gaol  acts,  or  by  particular  franchise. 

Queen  EHaabeik  granted  to  the  corporation  of  Bath  that  they  might  elect  two  of  them- 

melves  yearly  to  be  ^iliflfs  of  the  city,  and  that  the  corporation  might  have  within  the  city 

^  gaol  for  the  keeping  of  prisoners  attached,  committed  or  adjudged  to  the  prison  for  any 

matter  which  might  or  ought  to  be  enquired  of  in  the  said  city :  but  persons  arrested  for 

offences  not  cognizable  there  were  to  be  sent  to  the  county  gaol :   Also  that  the  bailiffs  for 

the  time  being  should  be  keepers  of  the  city  gaol.     She  further  granted  that  the  mayor, 

Tecorder  and  certain  of  the  aldermen  should  be  justices  of  the  peace  for  the  city,  with 

power  to  correct  certain  offenders,  to  take  sureties  of  the  peace,  or  commit  if  they  were 

not  found,  and  to  try  and  determine  of  certain  oficnces  (but  not  felonies)  in  tlie  same 

manner  aa  county  justices  might.     She  also  granted  them  a  court  of  record  for  the 

trial  of  persona]  actions ;  and  the  bailiffs  hud  the  execution  of  warrants  under  such  court. 

Until  the  passing  of  stat  5  9c  6  W,  ^.   c,  76.,  the  corporation  annually  elected   such 

bailiffs,  who  had  the  care  and  keeping*  of  the  gaol,  and  appointed  a  gaoler  under  them. 

The  corporation  was  continued  by  stat.  5  It  6  W,  A.  c,  76.  ;  and  the  boundaries  of  the 

borough  were  extended ;  after  which  a  bailiff  was  elected  annually,  and  acted  with  regard 

to  the  gaol  as  the  bailiffs  formerly  did.     Hie  new  corporation  obtained  a  grant  of  quarter 

MMions;  and,  under  the  powen  given  by  stat.  7  ^.  4.  &  1  Vict.  c.  78.  s,  37.,  they  built  a 

new  gaol,  which  was  also  a  house  of  correction,  and  was  regulated  by  the  justices  of  the 

city  and  borough. 

Held,  that  the  bailiffs  were  the  <*  keepers  **  of  the  gaol  within  the  meaning  of  stat.  2  & 
3  Vict*  c.  56,  s.  15.,  and  therefore  that  the  power  of  appointing  a  chaplain  was  in  the 
town  council,  and  not  in  the  justices ;  the  right  of  appointment  not  being  affected  by  any 
cfaaogct  which  had  occurred  since  the  passing  of  stat.  5  8c  6  W,  A,  c.  76. 

L  2 
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Volume  F.      proper  person  to  be  such  chaplain :  upon  notice  of  the 


1845. 


rule,  to  be  given  to  ^the  bishop  or  his  special  commis- 
The  QuKxir  ^^j^  njjj  jq  ^Jj^  keepers  of  the  peace  and  justices  in  and 
The  Bishop  of  for  the  said  city  and  borougrh  or  some  of  them.     The 

Bath  and  -^  ° 

Wills.       affidavits  for  and  against  the  rule  stated  the  following 
facts. 

Queen  Elizabeth,  by  her  letters  patent  (a),  incor- 
porated the  citizens  of  Baih  by  the  name  of  the  Mayor, 
aldermen  and  citizens  of  the  city  of  Bath,  and  granted 
to  the  Mayor,  aldermen  and  common  council  and  their 
successors  power  to  elect  yearly  two  of  themselves  to 
be  bailiffs  of  the  city,  and  to  fill  up  any  vacancy  in 
the  office  occurring  in  any  year.  The  charter  also 
contained  a  grant  to  the  Mayor,  &c.,  ^'  that  the  said 
Mayor,  aldermen  and  citizens,  and  their  successors, 
shall  and  may  have,  within  the  said  city  or  the  liberties 
thereof,  a  prbon  and  gaol  for  the  preservation  and 
keeping  of  all  and  singular  prisoners  attached  and  to  be 
attached,  or  committed  or  adjudged  to  the  prison  or 
gaol  in  any  sort  howsoever,  within  the  liberties  of  the 
said  city  or  the  precincts  thereof,  or  at  the  sentence^ 
commandment  or  suit  of  us,  our  heirs  and  successors,  or 
any  other  person  whatsoever,  for  any  matter,  cause  or 
thing  which  may  or  ought  to  be  enquired,  prosecuted, 
punished  or  determined  in  the  said  city,  there  to  remain 
until  they  be  delivered  according  to  law ;  and,  if  any 
person,  persons  or  prisoners  shall  be  arrested  or  com- 
mitted to  the  gaol  or  prison  of  the  said  city  for  any 
cause,  matter,  fact  or  offence  which  may  not  or  ought 
not  to  be  enquired,  prosecuted  or  determined  within 
the  said  city,  that  then  the  mayor,  recorder,  and  such 
of  the  aldermen  of  the  said  city  as  for  the  time  being 

(a)  32  £Uju 
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shall  bejastices  of  the  peace  within  the  said  city,  or  any  QueenU  Bendu 
of  them,  shall  and  may  have  full  and  absolute  power  and  ^^ 

authority  to  send  and  commit  such  persons  or  prisoners     '^^  Qumr 
to  the  conmion  gaol  of  our  said  sovereign  Lady  the   The  Bishop  of 
Queen's  Majesty,  her  heirs  and  successors,  within  the        Wxlu. 
county  ofSomerset^  there  to  remain  until  he  or  they  shall 
be  thence  delivered  according  to  law.     And  that  the 
bailiffs  of  the  said  city  for  the  time  bemg  may  and  shall 
be  keepers  of  the  gaol  or  prison  of  the  said  city.'' 

The  charter  also  contained  a  grant  to  the  Mayor, 
aldermen  and  citizens,  and  their  successors,  that  the 
mayor,  recorder,  and  two  of  the  aldermen  to  be  nomin- 
ated as  was  therein  mentioned,  should  be  jointly  and 
severally  justices  for  the  keeping  of  the  peace  in  the 
said  city,  the  liberties  and  precincts  thereof,  and  for  the 
conservation  of  the  same  peace,  according  to  the  statutes 
sod  ordinances    of   Winton^  Northampton   and    West- 
mnstcTj  and  also  to  keep  the  ordinances  and  statutes  of 
labourers,  artificers,  servants,  hostelers,  vagabonds  and 
other  rogues,  and  to  keep  or  cause  to  be  kept  all  other 
ordinances  and  statutes  made  and  set  forth  for  the  good 
snd  quiet  rule  and  government  of  the  Queen's  peace  and 
people,  and  to  correct  those  whom  they  should  find  offen- 
ders against  the  said  ordinances  and  statutes,  and  to  take 
sureties  of  the  peace  and  good  behaviour,  &c.,  and  to  com- 
mit parties  refusing  security  to  the  prison  of  the  same  city 
till  they  should  find  the  same ;  and  the  mayor,  recorder, 
^d  the  said  aldermen  who  should  be  justices  for  the 
time,  three  or  two  of  them  (the  mayor  or  recorder  to  be 
^)y  should   have  power   to   enquire  by  the  oath  of 
konest  and  lawful  men  of  the  said  city,  &c,,  of  all  tres- 
passers,  forestallers,  &c.,   and  those  who   go  or  ride 
armed,  &c,  and  of  those  who  lie  in  wait,  &c.,  and 
L  3 
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Volume  K     ofhostelers,  and  all  such  as  o£fend  Id  the  abuse  of  weights 
'___  and  measures  and  in  selling  of  victualsi  &c,  and  of 


The  QuKBw  all  labourers,  mendicants,  artificers,  servants,  hostelers, 
The  Bishop  of  vagabonds,  and  all  other  persons  who  should  offend  in 
Wills.  the  said  city,  the  suburbs  or  liberties  thereof,  contrary 
to  the  form  of  the  statutes,  &&,  aforesaid,  and  to  take  all 
indictments  concerning  the  premises,  and  to  proceed,  hear 
and  determine  of,  in  and  upon  the  same  in  such  manner 
and  form  as  justices  of  the  peace  in  the  county  ofSomersH 
might  proceed,  &c.,  of,  in  and  upon  such  and  the  like 
indictments  taken  before  them  in  the  said  county ;  and 
also  to  enquire^  &c.  and  determine  of  all  and  singular 
other  trespasses,  offences,  defects  and  articles  which  do 
belong  or  appertain  to  the  office  of  a  justice  of  peaces 
committed  or  to  be  done  within  the  said  city  of  Batkj 
or  the  suburbs  and  liberties  thereof,  so  fully,  &C  as 
any  other  justice  of  the  peace  might  and  should  have 
power  to  hear  and  determine  in  any  other  county  of 
England;  so  that,  &c.  (non  intromittant  clause,  for- 
bidding the  interference  of  any  other  justices  in  certain 
of  the  matters  before  stated,  arising  within  the  city, 
suburbs,  &c.,  except  in  default  of  the  mayor,  recorder, 
and  said  two  aldermen,  and  their  successors.)  And  that 
the  common  clerk  of  the  city  for  the  time  being  should 
from  thenceforth  be  clerk  of  the  peace  within  the  same. 

By  the  same  charter  a  court  of  record  for  the  trial  of 
personal  actions  was  required  to  be  held  before  the 
mayor,  recorder,  and  two  aldermen  being  justices,  and 
the  bailifis  and  their  assistants  had  the  execution  of 
warrants  under  such  court.  The  charter  also  directed 
a  court  of  pie-powder  to  be  held  before  the  bailiffs;  and 
it  appointed  the  mayor  coroner  of  the  city  and  liberties. 

The  citizens  of  Bath  were  a  corporation,  under  the 
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oame  aforesaid,  from  the  granting  of  the  charter  until  Qtteen^s  Bench. 

I  QA,Q 

the  passing  of  stat.  5  &  6  fF.  4.  c.  76.,  by  which  act  they 


were  continued  a  corporation  under  the  name  of  the     ^*'®  Q^»ir 
Mayor,  aldermen  and  burgesses  of  the  city  and  borough   '^^  Bishop  of 
of  Bath.     Until  September  22d,  1834,  the  mayor,  alder*       Wuli. 
men  and  common  council  annually  elected  two  of  them- 
selves to  be  bailiffs,  and  such  bailifik  had  during  their 
respecdve  years  of  office   had  the  care  and  keeping, 
and  been  keepers,  of  the  gaol,  and  appointed  a  person 
to  be  a  gaoler  under  them.     From  that  day  hitherto,  the 
mayor,  &c.  have  elected  but  one  bailiff,  who  has  always 
acted  as,  and  been,  keeper  of  the  gaol,  and  appointed 
tlie  gaoler. 

The  mayor,  aldermen  and  common  council,,  in  1803, 
ippomted  a  chaplain  to  the  gaol,  on  whose  resignation 
the  council  appomted  another  chaplain,  to  continue  until 
the  new  gaol  then  in  contemplation  should  be  finished. 
After  this  appointment,  about  December  1840,  the  council 
commenced  building  a  gaol  and  house  of  correction  for 
the  city;   it  was  completed  in  August  1842,  and,   in 
february  1843,  certified  to  be  fit  for  the  reception  of 
prisoners.     The  council,  on  21st  February  1843,  ap- 
pointed the  Rev.  W.  C.  Osbani  to  be  chaplain  of  the 
new  gaol,  and  gave  notice  thereof  to  the  Bishop  of  Bath 
Md  Weils,  in  whose  diocese  the  city  and  borough  of 
&M)  and  the  new  gaol,  are  situate,  in  order  that  Mr. 
OAom  might  be  licensed.     The  justices  of  the  peace 
for  the  city  and  borough   gave  notice  to   the  bishop 
^at  they  claimed  the  right  of  appointing  the  chaplain 
and  therefore  objected  to  the  granting  of  a  licence  as 
guested  by  the  council;   and  the  bishop  thereupon 
declined  granting  it 
The  affidavits  in  opposition  to  the  rule  stated :  "  That 
L  4 


152  Q.B.    TRINITY  VACATION, 

Volume  r.      the  town  council  of  the  city  and  borough  of  Bath  have 
^^^^'        lately,  under  the  powers  of  an  act"  &c,  (7  }V.  4.  & 


The  Quiwc     j  y^^^^  ^^  73  j^  a  erected  a  prison  in  the  parish  of  Tiwr- 

Th€  Bishop  of  fon,  in  the  county  of  Somerset^  which  prison  is  a  house 
Bath  and 

WxKu.  of  correction  as  well  as  a  gaol,  and  that  the  justices  of 
the  said  city  and  borough  of  Bath  have  and  exercise 
the  right  of  regulating  the  said  gaol  and  house  of  cor- 
rection. That  by  the  act"  (5  &  6  fF.  4.  c.  76.)  "the 
metes  and  bounds  of  the  city  of  Bath  were  declared  to 
be  the  same  as  the  parliamentary  boundary,  by  which 
means  the  population  of  Bath  was  very  considerably 
increased.  That,  until  a  separate  court  of  quarter  ses* 
sions  was  granted  to  the  city  and  borough  of  Bath 
under  the  provisions  of  the  Municipal  Corporation 
Act,  there  was  no  jurisdiction  in  such  city  and  borough 
to  try  felonies  committed  in  Bathj  but  such  felonies 
were  tried  at  the  quarter  sessions  and  assizes  held 
in  and  for  the  county  of  Somerset^*  That,  since  the 
decision  of  the  Court  of  Queen's  Bench  in  Rex  v. 
Clarke  (a)^  by  which  the  city  was  declared  liable  to 
county  rate,  ^^  and  up  to  the  passing  of  the  Municipal 
Corporation  Act,  prisoners  committed  for  trial  and  to 
hard  labour  were  sent  to  the  county  gaol  at  Ilchester,  and 
to  the  house  of  correction  for  the  county,  situate  at  Shejn 
ton  MaUett :  afterwards  the  council  of  Bath  contracted 
with  the  justices  of  the  county  of  Somerset  to  maintain  the 
Bath  prisoners  at  Shepton  Mallettj  which  plan  was  con- 
tinued till  the  justices  of  Somerset  refused  to  renew  the 
contract,  and  the  old  Bath  gaol,  though  very  small  and 
insecure,  was  made  available  for  the  purpose  till  the 
completion  of  the*  new  gaol  and  house  of  correction. 

(a)  S  B.^  Aid.  666. 
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That  the  recorder  and  justices  commit  prisoners  to  the  QueetCt  Bench. 


184S. 


Dew  gaol  and  house  of  correction  for  offences  committed 

within  any  part  of  the  said  city  and  borough^  as  well     '^'*®  Qumm 

that  part  comprised  within   the  ancient  city,  as  also    The  Bishop  of 

within  that  part  which  was  added  to  it  by  the  Muni-        Wklls. 

cipal  Corporation  Act."     And  that,  before  and  until 

the  passing  of  the  Municipal  Corporation  Act,  since 

the  decision  in  Rea^  v.  Clarke  (a),  the  court  of  record 

had  greatly  fallen  into  disuse,  and,  in  consequence  of 

prisoners  for  trial,  and  those  committed  for  assaults  aAd 

tagrancy,  being  sent  to  Shepioti  Mallett  and  Ildiester^ 

very  few  prisoners  were  kept  in  the  city  gaol  except 

debtors  imprisoned  by  the  local  court  of  requests,  and 

persons  committed  in  default  of  finding  sureties  for 

good  behaviour. 

Sir   W.  W.  FollcU^    Solicitor   General,    and  Smirke 
shewed  cause  in  last  Trinity  term  (a).     The  question 
tnrns  on  stat.  2  &  3  Vict.  c.  56.^  which,  by  s.  1 5.,  enacts, 
"That  in   every   borough    gaol    and   house   of   cor- 
rection a  clergyman  of  the  Church  of  England  .^hsW 
be  appointed  to  be  chaplain  thereof,  by  the  same  au- 
lliority  by  which  the  keeper  is  appointed."     First,  that 
wthority  is  not  in  the  town  council.     Stat.  7  W.  4. 
&  I  Vict.  c.  78.  5.  87.  gives  to  certain  town  councils, 
among  which  is  that  of  Bath^  "  all  the  powers  for  build* 
*"g>  enlarging,  and  repairing  any  gaol  or  house  of  cor- 
Wion  belonging  to  their  city  or  borough  respectively 
*»ich  the  justices  having  the  government  or  ordering 
of  any  gaol  or  house  of  correction  in  any  city  or  bo- 

(«)  5  5.^  Aid.  665. 

(*)  June  lit     Before  Lord  Denman  C.  J.,  Patteton,  Williams,  and 
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* "  had  in  general  or  quarter  sessions  before  the  passing" 

The  QaKiir  ^f  Stat.  5  &  6  fT.  4.  c.  76.,  subject  to  any  alteration 

The  Bishop  of  introduced  by  stat.  5  Sl  6  W,  4f.  c.  88. ;  and  it  enacts 

Bath  aod 

Wklls.        that  **  all  things  by  any  act  of  parliament  provided  to 
be  done  at  any  general  or  quarter  sessions  of  the  peace, 
in  relation  to  the  building,  enlarging,  or  repairing  any 
such  gaol  or  house  of  correction,  shall  be  done  at  some 
quarterly  meeting  of  the  council."    Then  sect.  SS  enacts, 
**  That  all  the  powers  of  regulation  which  before  the 
passing  of  the  said  act  *'  {5  Si  6  W.  4.  c.  76.)  *^  were 
possessed  by  the  justices  having  the  government  or 
ordering  of  any  such  gaol  or  house  of  correction,  and 
all  things  by  any  act  of  parliament  provided  to  be  done 
at  any  general  or  quarter  sessions  of  the  peace,  in  re- 
lation to  the  regulating  of  any  such  gaol  or  house  of 
correction,  shall,  subject  to  any  such  alteration  as  afore- 
said, be  exercised  or  done  by  the  justices  of  the  city  or 
borough  to  which  such  gaol  or  house  of  correction  shall  * 
belong,  and  for  that  purpose  the  justices  shall,  hold  a 
quarterly  session  at  the  usual  times  of  holding  quarterly 
sessions  of  the  peace ;  provided  that  no  order  made  by 
the  justices  in  pursuance  of  these  powers  which  shall 
require  the  expenditure  or  payment  of  any  money  shall 
be  of  force  until  confirmed  by  the  council  of  that  city  or 
borough."     By  these  clauses  the  power  of  regulation  is 
still  left  wholly  in  the  justices.     There  is  indeed  a  proviso 
at  the  end  of  sect  37i  that  all  rules  and  regulations  made 
for  the  government  of  prisoners  in  any  such  gaol  or  house 
of  correction  shall  be  approved  by  two  or  more  justices 
acting   in   and   for   the   city  or  borough;   but  this  is 
unintelligible,  and  seems  to  have  been  retained  by  mis- 
take.    The  statute  says  nothing  as  to  the  appointment 
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of  officers  for  gaols.     The  power  now  claimed  for  the   Queen*s  Bench. 
town  council  rests  upon  the  supposition  that  the  bailiffs        1^^^* 
are  the  keepers,  and  therefore  the  council,  who  appoint     ^^^  Qukkn 
them,  must,  under  staL  2  &  S  Ftct.  c.  56.  s.  15.,  appoint    The  Bishop  of 
the  chsqilaio.     But  it  is  not  clear  that  the  appointment        Wui^ 
of  bailifis  is  in  the  town  council,  under  stat  5  Sc  6  W.  4, 
c.  76.     The  bailiffs  held  an  office  similar  to  that  of 
sheri£&;  the  statute,  by  sect.  61,  empowers  the  councils 
of  certain  places  to  *^  appoint  a  fit  person  to  execute  the 
office  of  sheriff,  with  the  like  duties  and  powers  as  the 
sheriff  or  the  person  filling  the  office  of  sheriff  in  the 
«ud  ^  places   *^  would  have  had   if  this  act  bad  not 
passed : "  but  of  these  places  Bath  is  not  one.     And  the 
« keeper,"  in  stat.  2  &  S  FicL  c.  56.  s.  15.,  means  the 
actual  keeper  of  the  prison,  as  appears  from  stat.  4  G.  4. 
c.  64.  ss.  10,  19,  20,  26,  27*,  and  stat.  2  &.S  Via. 
C.56.  5.6«:  therefore,  if  that  section  excludes  the  au- 
thority of  the  justices,  it  is  the  bailiff  who  should  ap- 
point a  chaplain. 

But,  further,  the  right  to  appoint  is  in  the  justices  (a). 
Stat.-  4  G.  4.  c.  64.  s.  25.  empowers  the  justices  in 
general  or  quarter  sessions  ^'  to  nominate  and  appoint 
such  keepers,  matrons,  taskmasters,  schoolmasters  and 
other  officers,  as. to  them  may  seem  expedient,  for 
every  prison  within  their  jurisdiction  to  which  this  act 
shall  extend,  except  the  keeper  of  the  common  gaol." 
That  exception  does  not  apply  to  the  Bath  gaol.  Stat. 
13  G.  8.  r.  58.  first  provided  for  the  appointment  of 
chaplaifis  in  county  gnols ;  and,  under  that  act  (5. 3.),  and 
stats.  22  G.  3.  C.64.   s.  12.,    31  G.  3.  c.  46.  i.  1.   and 

(a)  Sir  jr.  jr.  FoUeti  said  that  the  answer  already  given  was  sufficient 
for  the  purpose  of  discharging  the  rule,  but  that  the  parties  were  anxious 
to  obtiun  a  decision  ascertaining  in  whom  the  right  lay. 
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*___  and  for  houses  of  correction,  and  the  regulation  of  the 


The  QouN     salary,  was  confided  to  the  justices  in  general  or  quarter 
The  Bishop  of  sessions.     Stat.  4  G.  4.  c.  64.  introduces  regulations  for 

Bath  anid 

Wklu.  the  one  common  gaol  and  one  house  of  correction  (men- 
tioned  in  sect.  2)  of  every  county  in  England  and  WaleSf 
and  of  every  city,  town  and  place  mentioned  in  the 
schedule  (A).  The  exception  in  sect  25  applies  to  that 
common  gaol,  as  distinguished  from  that  house  of  correc- 
tion. Sects.  5  and  6,  and  the  proviso  in  favour  of  the 
sheriff  in  sect.  12,  shew  that  by  the  **  common  gaol"  the 
legislature  meant  the  county  gaol,  as  distinguished  from 
the  house  of  correction,  and  that  gaol  only.  The  difference 
between  a  common  gaol  and  that  of  a  franchise  is  marked 
by  Stat.  5  £r.  4.  clO.;  and  the  charter  now  in  ques- 
tion distinguishes  the  one  from  the  other.  The  re- 
gulating power  given  to  justices  of  cities  and  boroughs 
with  respect  to  gaols  and  houses  of  correction,  by  staU 
7  ^.  4.  &  1  Vict.  c.  78.  s.  38.,  has  been  already  re- 
ferred to.  It  must  have  been  intended  that  those  who 
exercised  such  power  of  regulation  should  have  power 
to  appoint  officers.  The  provisions  of  stat.  4  G.  4. 
c.  64.  are  now  extended  to  every  gaol  in  England 
and  Wal€S  (with  exceptions  which  are  not  here  material) 
by  Stat.  2  &  S  Vict.^  c.  56.  s.  1.  Borough  justices,  there- 
fore, have  the  same  rights  of  appointment  which 
were  given  to  justices  generally  by  stat.  4  G.  4,  c.  64., 
where  the  exception  in  sect.  25  does  not  attach. 
The  character  and  constitution  of  this  gaol  are  so 
much  altered  by  the  circumstances  detailed  in  the 
affidavits  that  it  cannot  be  considered  the  same  prison 
as  that  granted  to  the  corporation  by  Queen  Elizabeth  / 
it  is  therefore  the  more  reasonable  that  its  chaplain 
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shoald  be  appointed  by  the  justices  under  the  law  now    Queen*i  Bench, 


184S. 


established  for  all  Englatid^  and  not  by  the  municipal 

authority.  The  Quxbk 

The  Bishop  of 

ErUj  Kelly  and  Cawlingf  contrd.     Stat  2  &  3  Vict.        Wklu. 
C.56.  5.15.  says,  only,  that  the  chaplain  shall  be  ap- 
pointed **  by  the  same  authority  by  which  the  keeper 
is  appointed."     The  charter  of  Elizabeth  granted  that 
the  bailiff  should  be  *^  keepers  **  of  the  gaol ;  no  ques- 
tion, therefore,  can  arise  as  to  the  meaning  of   that 
word.     The  distinction  between  the  *< keeper"  in  the 
sense  now  contended  for,  and  the  person  actually  taking 
care  of  the  gaol,  has  no  foundation  in  law.     The  office 
of  bailiff  in  this  borough  is  not  affected  in  the  manner 
contended  for  by  stat  5  &  6  W.^.c.  76.     That  statute 
(sect.  I)  preserves  whatever  is  not  inconsistent  with  the 
subsequent  enactments.     Sect^  58  empowers  the  council 
still  to  appoint  such  officers  ^^as  have  been  usually 
appointed  in  such  borough : "  and  the  authority  given 
to  some  cities  and  towns  to  nominate  a  sheriff  does  not 
^ke  away  the  right  of  appointing  similar  officers  where 
it  existed  before.     The  council  therefore  lawfully  ap- 
point the  bailiffs,  who  are  keepers  of  the  gaol ;  conse- 
quently the  council  ought  to  appoint  the  chaplain. 

None  of  the  gaol  acts  professes  to  take  away  any  fran- 
chise or  power  of  appointment.  Stat.  4  G.  4.  c.  64.  was 
passed  for  the  establishment  and  regulation  of  gaols  and 
houses  of  correction  in  counties  and  in  a  limited  number 
of  cities  and  towns.  Under  that  act  the  justices  would, 
by  sect.  25,  appoint  the  keepers  of  houses  of  correc- 
tion, that  power  not  being  already  vested  in  any  other 
person ;  the  right  of  appointment  for  the  county  gaol 
Was  reserved  to  the  sheriff;  and,  where  that  right  was 
(Possessed  by  others  as  a  franchise  it  would  continue  to 
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Volume  V.      be  SO.     Stat  5  G.  4.  c.  85.  was  passed  to  improve  and 

184S* 

extend  the  provisions  of  the  former  act ;  and  it  directs^ 


The  Quuv     (sect.  1 )  that  the  justices  or  other  persons  "  having  the 
The  Bisbop  of  government  or  ordering  of  any  gaol  or  house  of  correc- 
WuLs.       tion  in  any  city,  town,  borough,"  &c.  may  contract  for  the 
maintenance  of  their  prisoners  in  any  gaol  or  house  of 
correction  for  the  county.  Nothing  in  this  act  intimates  a 
change  in  the  authority  by  which  officers  of  the  gaols  were 
to  be  nominated.     Sect.  7  requires  that  the  chief  magis- 
trate of  every  city,  town,  borough,  &c,  where  no  contract 
•has  been  made  for  maintenance  in  the  gaol  or  house  of 
correction  under  sect  1,  shall  return  to  the  Secretary  cyf 
State  an  account  of  the  establishment  of  officers  and 
servants  employed  in  such  prison ;  and  directs  that  he 
shall  specify  <^  by  whom  such  officers  and  servants  are 
respectively  appointed  ;**  and  in  sect.  8  a  like  direction 
is  given  to  chairmen  of  quarter  sessions  as  to  prisons 
within  their  jurisdiction ;  shewing  that  the  legislature 
contemplated  in  the  former  as  well  as  the  latter  case  the 
existence  of  prisons  in  which  the  officers  might  be  ap- 
pointed by  other  persons  than  the  justices.    Stat  7  W.4>. 
&  1  Vict.  c.  78.  s.  98.  gives  the  justices  of  boroughs  and 
cities  all  the  powers  of  regulation  which  were  possessed, 
before  the  passing  of  stat.  5  8i6  W,^.  c.  76.,   by  the 
justices  having  the  government  of  gaols  and  houses  of 
correction ;  but  these  are  no  other  than  the  powers  which 
existed  under  stats.  4  G.  4.  c,  64.  and   5  G.  4.  e.  85. ; 
and  sect  37   of  stat.  7  W^.  4.  &   1  VicL  c.  78.  gives  to 
the  councils  of  certain  cities  and  boroughs  the  same 
powers  for  *•  building,  enlarging,  and   repairing  **  any 
gaol  or  house  of  correction   belonging  to  their  city  or 
borough,  which  the  justices  having  the  government  of 
any  gaol  or  house  of  correction  in  any  city  or  borough 
possessed  under  the  two  preceding  acts.    The  object 
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of  the  two   sections  was    to  entrust  some  powers  to  Qu^en*s  Bendi. 

184S 
the  town    councils   which   were  formerly  confined  to  - 


justices;  and  to  give  some  to  the  justices  of  boroughs     The  Qu««k 

and  cities  generally  which  before  were  possessed  by  the  The  Bishop  of 

justices  of  particular  places  only.     Stat.  2  •&  3  Vict.       Wills. 

c.  56.  was  intended,  as  the  first  section  shews,  to  extend 

the  regulating  powers  exercised  under  stat  4  G.  4}.  c.  64. 

as  to  the  county  gaols  and  other  prisons  there  men- 

taoned,  and  under  stat  5  G.  4.  c.  85.   as  to  borough 

gaols,  to  every  gaol,  house  of  correction,  &c«  in  England 

and  Wales^  with  the  reservations  stated  in  sect.  1.     If  . 

the  powers  of  appointment  exercised  under  particular 

inmchises  were  untouched  before,  nothing  in  stat.  2  & 

^  Vid,  c.  56.  can  be  construed  as  taking  them  away. 

The  provisions  of  sect.  15  are  continued  in  sect.  16; 

^tid  that  speaks  of  the  justices   *^  or  other  persons  " 

'^^.ving  the  appointment  of  the  chaplain.     All  the  acts 

'^^.ve  one  uniform   intention:   and  it  is  evidently  not 

^»^«ir  policy  that  the  regulation  of  the  officers  should 

^^"^^st  with  those  who  appoint  them.     Impartial  regula- 

^^^w  is  better  secured  by  the  contrary  arrangement.     If 

^•^e  right  of  appointing  is  clear,  the  extension  of  bound- 

^^^ies  and  of  jurisdiction,  and  the  increase  in  the  number 

^^f  prisoners,  cannot  alter  the  franchise.     Stat.  4  G.  4. 

^^^  64.  was  noticed  incidentally  in  Regina  v.  TAe  Visitors 

^^  the  Middlesex  Asylum  {a) ;  but  nothing  was  decided 

^^rhich  bears  on  this  case.     {Patteson  J.   If  the  office  of 

^fae  bailiffs  here  is  annual,  I  do  not  see  how  they  could 

appoint  a  deputy.] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  this  vacation  {June  26th),  de-  . 
Uvered  the  judgment  of  the  Court. 

(a)  2  Q.  B.  433. 
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Foiunu  r.  This  was  an  application   for  a  mandamus  to   the 

184S 

Bishop  of  Bath  and  Wells ;  and  the  question  raised,  be- 


^  T.""''  tween  the  town  council  on  the  one  hand  and  the  justices 
"^BAT^nd^^  of  the  peace  for  the  city  of  Bath  on  the  other,  was  as  to 
W«"*-  the  right  of  appointment  to  the  office  of  chaplain  for  the 
gaol  and  house  of  correction  for  that  borough,  the  con* 
tending  parties  having  agreed  to  be  bound  by  our  de- 
cision upon  the  present  application.  We  have  examined 
the  charter  of  the  city  and  the  several  statutes  referred 
to  in  the  argument;  and  we  are  of  opinion  that  the  right 
of  appointment  is  in  the  town  council  of  the  borough. 

The  rule  which  regulates  such  appointment  is  laid 
down  by  the  15th  section  of  stat.  2  &  S  Vict.  c.  56, 
That  section  enacts  that  *^  in  every  borough  gaol  and 
house  of  correction  a  clergyman  of  the  church  of  Eng- 
land shall  be  appointed  to  be  chaplain  thereof  by  the 
.  same  authority  by  vohich  tJie  keeper  is  appointed^*  The 
difficulty  has  been  to  ascertain  the  proper  application  of 
the  rule. 

By  the  charter  of  Queen  Elizabeth  the  corporation 
of  Bath  had  the  franchise  of  a  prison  or  gaol ;  and  by 
the  same  charter  the  Mayor,  aldermen,  and  common 
council  were  empowered  annually  to  elect  two  of  them- 
selves to  be  bailiffs  of  the  city  for  one  whole  year :  and 
among  other  duties  attached  to  their  office  was  this, 
that  they  should  be  keepers  of  the  gaol  or  prison  of  the 
city.  It  appears  by  the  affidavits  that,  previously  to  the 
passing  of  the  Municipal  Corporation  Amendment 
Act,  it  was  the  usage  to  elect  two  bailiffs ;  and  that 
there  was  a  prison  in  the  city,  with  the  custody  of  which 
they  were  charged,  and  were  used  to  appoint  the  actual 
keeper  or  gaoler.  Since  the  passing  of  that  act,  the 
town  council  have  annually  appointed  one  bailiff;  and  he 
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has  had  the  custody  of  the  prison  in  the  same  way,  Qyfen*$  Bench. 
discharging  the  duty,  as  the  two  bailiffs  formerly  did, 
by  the  appointment  of  an  actual  keeper  or  gaoler.     Un-     '^^  Qomk 
der  that  act  a  separate  court  of  quarter  sessions  has  been   The  Biahop  of 
granted,  and  a  separate  commission  of  the  peace :  the        Wnu. 
jorisdiction  has  been  enlarged  in. local  extent,  and  as  to 
the  nature  of  offences  within  the  competency  of  the 
justices  to  try :  lastly,  the  present  gaol  and  house  of 
correction  has  been  erected,  and  is  now  fit  for  use* 

By  the  6th  section  of  the  Municipal  Corporation 
Act,  after  the  first  election  of  councillors,  the  body  cor- 
porate was  made  capable  in  law  bi/  the  town  council  to  do 
all  acts  which  it  lawfully  might  have  done  before :  and, 
as  there  is  nothing  in  the  nature  er  duties  of  the  office 
^>f  bailifis,  as  described  in  the  charter,  which  is  incon- 
sistent with  or  may  not  be  modified  by  the  provisions  of 
^e  statute,  it  appears  to  us  that  the  town  council  would 
liave  been  warranted  in  continuing  to  appoint  two  bailifib ; 
^od  we  cannot  say  on  these  affidavits  that  the  single 
l>ailiff  is  not  well  appointed,  though  it  is  immaterial  to 
decide  that  question  on  the  present  application.     Under 
the  charter  it  was  the  duty  of  the  bailiffs  to  keep  the 
prison.     They  appear  to  have  had  other  duties  by  the 
charter,  from  which  it  may  be  inferred  that  they  were 
l^eepers  of  the  prison  rather  as  the  sheriffs  of  counties 
^re  by  law  keepers  of  the  county  gaol  than  as  the  actual 
j^olers  thereof.     This,  however,  does  not  alter  the  legal 
objection.     They  might  discharge  the  actual  personal 
duties  by  the  agency  of  inferior  officers ;  but  they  were 
Responsible  for  those  officers,  and  in  law  are  to  be  con- 
sidered responsible  for  the  safe  keeping  of  the  inmates, 
^nd  to  be  the  actual  keepers.     After  the  passing  of  stat. 
5  &  6  >F.  4.  c.  76.,  if  no  court  of  quarter   sessions  or 
VOL.  v.  N.8.  M 
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Voiume  r.     sqMirate  commission  of  (he  peace  bad  been  granted,  the 
1__  duties  of  the  bailifi  in  regard  to  the  borough  priscm 


Hie  Qdun     would  have  remained  unaltered,  and,  one  bailiff  only 
The  Bitbop  of  being  appointed,  he  would  have  been  the  keeper. 

Bath  and 

Wsui.  We  think  the  circumstances  just  stated,  and  the  en- 

lai^ment  of  the  jurisdiction  before  mentioned,  have 
made  no  difference  in  this  respecU  The  statute  2  &  3 
VicL  c.  56.  5.  15.  appears  to  us  framed  with  a  view  to 
the  existing  state  of  things  in  every  borough,  and  to  the 
avoiding  of  all  questions  of  right  to  appoint  chaplains 
which  might  have  arisen  upon  reference  to  the  general 
gaol  acts.  It  vests  the  i^pointment,  therefore,  at  once 
in  that  body  or  individual  by  whom  in  any  particular 
borough  the  keeper  is  appointed. 

It  was  ar^ed  that  the  term  <<  keeper,''  here,  by  refer- 
ence to  the  statutes  in  pari  materia,  must  mean  the 
actual  gaoler,  seeing  that  the  clause  relates  to  borough 
gaols  only.  We  are  not  sure  that  this  is  necessarily  aa 
It  is  not  improbable  that  it  may  have  been  used  in  a 
larger  sense;  but,  strictly  understood,  we  think  the 
bailifi  or  bailiff  of  this  borough  sufficiendy  answer  the 
denomination ;  they  are  the  gaolers,  acting  by  their  sub- 
ordinate agents. 

Nor  is  this  an  inconvenient  or  unreasonable  arrange- 
ment; for,  while  on  the  one  hand  the  appointment  will 
be  with  the  town  council,  with  whom  must  be  the  power 
to  setde  and  pay  the  amount  of  the  salary,  the  mterior 
regulation  and  control  of  the  prison  still  will  remain 
with  another  independent  body,  the  justices,  who  will  be 
charged  to  see  that  the  officer  appointed  efficiently  and 
regularly  discharges  his  duty,  and  who  are  certainly  the 
most  competent  for  such  supervision. 

We  think  therefore  that  the  rule  should  be  absolute. 

Rule  absolute. 


VIL  VICTORIA,  16S 

QueetCt  Benefit 
1843. 


Note  to  The  Quskn  ogaimt  The  Inhabitants  of  Asdslet, 
p.  81.  ant& 

Thi  rule  for  a  certiorari  was  made  absolute  by  PcUteton  J,,  in  the  Bail  Parish  officers 

Cout»  in  IBekaelmai  term,  1841.     One  ground  of  the  application  was  *pplied  at  petty 

,.      •        .              .«...,«.                    1            «  sessions  for  an 

that  the  order  of  sessions,  as  signed  by  the  clerk  of  the  peace  and  served  ^f^^^  upon  jj^ 

upon  the  parish  officers,  appeared  by  the  caption  to  be  made  at  the  general  for  maintenance 

dons  holden  by  adjournment,  but  did  not  shew  when  the  ori-  <Jf  a  *>«ftora. 

'      "^  jET.  desired  a 


gnal  tcasions  were  bdden.    Bex  y.  HepUmttaU  ( Bur.  S.  C  88. )  was  cited,    hearing  at 

llie  Older,  when  returned  to  this  Court,  shewed  the  date  of  the  original   quarter  sessions, 

IS  well  as  the  adjourned  msioiit;  the  recognizances  mentioned  in  the   ^°    ^^^  ^^^ 

"'  ^  cognizances  to 

<«ilcr  were  not  sent  up.     Pathley,  in  Hilary  term,  1842,  obtained  a  rule  appear  &c.,and 

to  shew  cause  «wfay  the  return  should  not  be  taken  off  the  file,  in   pay  costs  if 
<Hcr  that  it  may  be  amended,  and  why  the  time  for  returning  the  writ  ^^^   r  ^ 
>ihouId  not  be  enlarged,  and  the  said  return  amended  in  the  following   'fh^  quarter 
^^jiccta,  Tix.  by  the  said  justices  transmitting  therewith  the  several  recog-    sessions  dis- 
^Uaanccs  mentioned  and  referred  to  in  the  order  of  sessions  returned  by   ^Ig,*:^,^  ^5* 
Uaem  to  the  said  writ,  and  by  amending  the,  caption  of  the  said  order  by   ordered  the 
Hmkiog  die  same  correspond  with  the  caption  of  the  order  of  sessions  P&rish  officers 
^^wigLutinjdnwnbj^BndugpiedfH. Dixon, DejmiyC^  In   ^^^^^^^^r 

Sasier  term,  184S  {Mtn^  6th,  before  Lord  Denman  C.  J.  and  IFightman  J. ),   as  returned  on 
Sir  C  A.  Lewm  shewed  cause,  and  Pashiey  supported  the  rule.     Weston  certiorari,  con- 
^^hftn T.  5If.  Beiet  (2  SaOc,  492.),  Sanden't  Case  (1  Sound,  263  c.  6thed.)   ^^^^^  ^^^' 
.dez  T.  jftkauon  (note  (1)  to  FauOcner*a  Case,  1   Wm,  Satmd,  249,),  stat.    recognizances  | 
«  G.  S.  c  19.,  2cr  y.  Tke  Jiutices  qf  Cheshire  {5  B.  i  Jd.  439.),  Bexy.   but  they  were 
barker  (1  East,  186.)  and  Regina  y.  Baines  (2  Ld,  Raym.  1199.  1203.)    xwTcoui^'  on 
^^rere  referred  to.     The  'Court  took  time  to  consider ;  and,  in  the  following   motion,  di- 
'tcfm  (Jtf«y  SOIfa,  1842),  after  consulting  the  officers  of  the  Crown  office,  'ected  the  re- 
xnade  the  rale  absolute  as  to  the  return  of  the  recognizances  only.  —  £x   amended  bv  the 
weblione  Pashiey,  recognisances 

being  sent  up. 
1^  order  of 
aeasioo%  as  signed  by  the  clerk  of  the  peace,  and  served  on  the  parish  officers,  appeared  to 
be  made  at  quarter  sessions  holden  by  adjournment,  but  did  not  shew  the  date  of  the 
original  quarter  sessions.  When,  however,  the  order  was  returned  to  the  certiorari,  the 
date  of  the  original  holding  was  shewn  by  the  caption.  This  Court  refused  to  order  the 
return  to  be  amended  by  making  it  correspond  in  the  above  respect  with  the  order 
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CASES 


yi,l,^^  r.  ARGUED  AND  DETERMINED 

184S. ' 

-  Ill 


THE    QUEEN^S    BENCH, 


IK 


MICHAELMAS  TERM  AND  VACATION, 

VII.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and 

Vacation  were 

Lord  Denman  C.  J.  Coleridge  J. 

Williams  J.  Wightman  J. 


TkMndMf,  Dawson  against  Chamnet. 

When  chattds  tf^  ASE.  The  declaration  charged  that  defendant,  be- 
podt^na^  ^^^^  ^^^  ®^  ^^  ^''"^  ^^  ^^  committing  &c.  was, 

public  inn,  and  ^^d  from  thence  hitherto  hath  been,  and  still  is,  an  inn- 

tbere  lost  or 

injured,  the       keeper ;  and,  as  such  innkeeper,  defendant  hath  for  and 

pnmA  facie  r       »  ?  r     » 

pretumptioo  Is  durini^  all  that  time  kept,  and  still  doth  keep,  a  certain 

that  the  lots 

or  damage  was   common  inn  for  the  reception,   &c  of  travellers  and 

occasioned  by        ,    .  ,         ,  .  , 

the  negligence  their  cattle,  that  IS  to  say  a  certain  mn  commonly 
keepe/orhis  Called  &c. ;  and,  defendant  so  being  such  innkeeper 
Mnrants.    But  ^^j  g^  keeping  the  said  inn  as  aforesaid,  a  certain  ser- 

this  presump-  id  ^ 

tion  may  be       y^iXii  of  plaintiff  heretofore,  to  wit  on  &c,  came  to  the 

rebutted ;  and,  ^ 

if  the  jury         said  inn  as  a  traveller,  and  then  brought  into  the  said 

find  in  favour 

of  the  innkeeper 

as  to  negligence,  he  is  entitled  to  succeed  on  a  plea  of  Not  guilty. 
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fflD  a  certain  horse  and  cart  of  plaintiff,  and  put  up  the   QueenU  Sendi. 
same  at  and  in  the  said  inn,  and  left  the  same  in  the  said 
inn  for  the  said  horse  to  be  therein  stabled,  baited,  fed       D^wtow 
and  duly  taken  care  of  by  defendant  as  such  innkeeper      Chakkkt. 
as  aforesaid  until  the  same  should,  on  the  said  day, 
be  called  for  again  by  plaintiff's  said  servant,  for  gain, 
hire  and  reward,  to  be  paid  &c.;  and  defendant,  as 
such  innkeeper  as  aforesaid,   then  received  the  said 
horse    and  cart  into  the  said    inn   on    the    occasion 
and  for  the  purpose  aforesaid:   yet  defendant,  disre- 
garding his  duty,  did,  by  himself  and  his  servants,  so 
Q^ligently  and  carelessly  behave  and  conduct  himself 
in  tins   behalf  that  afterwards,   whilst  the  said  horse 
remaiDed  and  continued  at  and  in  the  said  inn  for  the 
purpose  and  on  the  occasion  aforesaid,  to  wit  on  &&, 
the  said  horse,  being  of  great  value,  to  wit  &c.,  was, 
l)y  and  through  the  neglect  and  default  of  care  of  de- 
fendant and  his  servants,  grievously  kicked,  &c  by 
another  horse  then  being  in  the  said  inn  of  defendant^ 
insomuch  that  thereby  one  of  the  thighs  of  the  said 
liorse  of  plaintiff  was  broken  and  fractured,  and  the 
said  horse  thereby  then  became  and  was  of  no  use  or 
value  to  plaintiff  &c. 
Pleas,  1.  Not  Guilty.    Issue  thereon. 
2.  That  the  said  horse  of  plaintiff  was  not  put  up  or 
left  at  or  in  the  said  inn  of  defendant  for  the  said  horse 
to  be  therein  stabled,  baited,  fed  and  taken  care  of  by 
defendant  as  innkeeper,  as  in  the  said  declaration  men- 
tioned, for  gain,  hire  and  reward  to  be  paid  to  him, 
defendant,  in  that  behalf;  and  defendant,  as  such  inn- 
keeper as  aforesaid,  did  not  receive  the  said  horse  and 
cart,  or  either  of  them,  on  the  occasion  or  for  the  pur- 
pose in  the  said  declaration  in  that  behalf  mentioned,  in 
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manner  and  form  &c. :  conclutnon  to  the  country.  Issue 
thereon. . 

On  the  trial,  before  CresmeU  J.,  at  the  last  CarUik 
assizes,  it  appeared  that  the  defendant  was  the  inn* 
keeper  of  the  Bell  and  Btdlock  public  house  in  Penriikf 
to  which  inn  the  plaintiff's  servant  brought  the  horse 
of  plaintiff  on  the  Penrith  market  day.  The  plain- 
tiff gave  the  horse  in  charge  to  the  defendant's 
ostler,  who  placed  him  in  a  stall  where  diere  was 
another  horse :  and  the  injury  was  done  by  the  odier 
horse  kicking  the  horse  of  the  plaintiff.  The  defendanlTs 
counsel  contended  that  on  this  evidtoce  the  plaintiff 
must  be  nonsuited,  for  want  of  proof  of  negligence. 
The  learned  Judge,  however,  thought  that  there  waal  a 
case  for  the  jury ;  and  the  defendant  then  called  witnesses 
to  shew  that  proper  care  had  been  taken  of  the  horse. 
The  learned  Judge  directed  the  jury  to  find'fbir  the 
plaintiff  on  the  first  issue,  if  they  were  of  of^nbn  that 
the  defendant,  by  himself  or  servants,  had  been  guilty  of 
direct  injury,  or  of  negligence,  but,  otherwise,  for  die 
defendant  Verdict  for  defendant  on  the  first  issue,  and 
for  plaintiff  on  the  second. 


W.  H.  Watson^  for  the  plaintiff,  now  moved  for  a 
new  trial,  on  the  ground  of  misdirection.  The  re- 
sponsibility of  the  innkeeper  is  larger  than  was  laid  down 
by  the  learned  Judge:  he  is  answerable  for  the  safe 
custody  of  all  goods  and  chattels  committed  to  him,  of 
which  he  undertakes  the  care  in  the  character  of  inn- 
keeper, and  must  make  good  even  losses  occurring  with- 
out negligence  on  his  part.  [Lord  Denman  C.  J.  Sup- 
pose a  fly  stung  the  horse,  and  injury  resulted  froni  the 
festering  of  the  wound  ;  must  the  innkeeper  make  that 
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good?]  That  would  be  an  injury  resulting  from  the  act  Qti0m*«  Bmek. 

dGoL    In  Richmond  v.  Smith  {a)  it  was  decided  that  L^ 

an  inniceeper  is  liable  for  goods  lost  in  his  inn,  from  a  ^^^^^ 
room  in  which  the  owner  of  the  goods  has  directed  Chamhit. 
them  to  be  placed.  So  it  would  be  if  a  horse  were 
bonit  In  FUzherberes  Nat.  Brev.  94  B.  the  language 
of  the  writ  in  the  Begistmm  Brevium  {p.  105  a.)  is 
adopted,  where  it  is  said  that  innkeepers  are,  by  the 
custom  of  England^  to  take  care  of  <^  bona  et  catalla  " 
being  in  their  inns,  **  ita  quod  pro  defectu  dictorum 
hospitatorum  vel  servientium  suorum  hospitibus  hujus 
modi  damna  non  eveniant  uUo  modo."  In  Stores 
Cmmentaries  on  the  Lam  of  Bailments^  p.  306.  Ch.  VL 
s.  470.  (&),  the  law  is  laid  down  in  words  taken  from 
thence;  and  it  is  said,  p.  808.  s.  471.,  ^*  It  is  not  ne- 
cessary to  proTe^  that  the  goods  haye  been  lost  by  the 
negligence  of  the  innkeeper."  In  Cdlyis  Case  {c)  the 
language  of  the  same  writ  is  referred  to :  and  it  is  said  to 
be  confined  to  ^'bona  et  catalla,''  and  that  the  innkeeper 
is  not  liable  if  the  guest  himself  be  beaten,  because  that 
is  not  a  damage  to  **  bona  et  catalla ; "  but  the  beating  of 
a  horse  is  such  an  injury.  In  Sanders  v.  Spencer  {d)  the 
plaintiff  failed,  because  the  declaration  did  not  shew  that 
the  defendant  kept  a  common  inn  (e\  and  it  appeared  . 

that  the  defendant  had  told  the  plaintiff  that  the  goods 
^ould  not  be  warranted  unless  the  plaintiff  put  them  in 
^  particular  room,  which  had  not  been  done.  But  the 
oote  there,  referring  to  three  rolls  of  the  reign  of 
tifftry  TF.f  points  ou  tthat  the  innkeeper  is  bound  to  war- 
rant goods  of  hb  guest,  including  horses.    Stannian  v. 

(a)  8B.i  a9.  (6)  Ed.  London,  1839. 

'     (c)  8  Bep.  S2  a.  (d)  3  Dyer,  266. 6. 

(e)  The  report  refers  to  Yearb.  mLll  H.4,  fol.  45  A.  pi.  18. 
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Davis  (a)  is  a  strong  instance  of  the  application  of  tlie 
rule.  There  the  innkeeper  was  held  liable  tc^injury 
done  to  a  horse  which  was  taken  out  of  the  inn  rod  im- 
moderately ridden  and  whipped,  though  it  did  not  appear 
by  whom. . 

Cui\  adv.  vulim 


Lord  Denman  C.  J.,  in  this  term  {November  14th), 
delivered  the  judgment  of  the  Court 

This  was  a  motion  for  a  new  trial  on  the  ground  of 
misdirection,  the  learned  Judge  having  told  the  jury 
that  the  innkeeper  was  not  answerable  for  injury  done 
to  the  horse  of  a  guest  placed  in  his  stable  by  the  kick 
of  another  horse,  unless  there  was  some  negligence 
proved  in  the  innkeeper.  The  plaintiff's  learned  counsel 
urged  that  an  innkeeper,  like  a  carrier,  was  bound  at  all 
events  to  return  the  guest's  property  in  as  good  plight  as 
it  came  into  his  custody,  and  was  consequently  response 
ible  for  any  damage  which  it  had  received  by  any  means 
while  there. 

The  law  of  England  is  clearly  laid  down  in  Calyis 
Ca5e{p)y  which  is  a  full  comment  on  the  writ  in  Fitzh. 
N.  B.  One  ingredient  is,  that  the  loss  or  damage 
arises  pro  defectu  hospitatoris  vel  servientium  suorum. 
When  therefore  the  nature  of  the  injury  left  the  cause 
wholly  doubtful,  it  was  correct  to  take  the  opinion  of 
the  jury  whether  the  evidence  established  that  it  was 
produced  by  a  defect  of  such  care. 

Mr.  Justice  Sionfs  comment  and  excellent  treatise  On 
Bailments  was  quoted,  as  laying  down  a  different  rule. 
This  does  not  appear  to  us  to  be  so,  if  the  whole  pas* 


(a)  1  SaOc,  AOi.    S,  C.  6  Mod,  223. 


(6)  8  Bep,  32  a. 
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sage  be  examined.     That  learned  author  adopts  the  Queen*i  Bench. 

commoD  law  responsibility  of  innkeepers  from  the  -Rr-  * 

gistrum  Breoium^  in  these  terms  (s.  470.  p.  306.) :  "  that       Dawson 
bj  the  custom  of  the  realm  innkeepers  are  obliged  to      Cuamnkt. 
keep  the  goods  and  chattels  of  their  guests,  which  are 
within  their  inns,  without  subtraction  or  loss  day  and 
night,    so  that  no  damage   shall   come   to   them  from 
the  negligence  of  the  innkeeper  or  his  servants.''     And, 
in  sect*  472,  he  lays  it  down  that  ^^  the  loss  of  the  goods, 
while  at  an  inn,  will  be  presumptive  evidence  of  negli- 
gence on  the  part  of  the  innkeeper  or  of  his  domestics/' 

Now  in  the  present  case,  when  the  plaintiff  had      ^ 
closed  his  evidence,  the  learned   Judge   thought   that 
there  was  a  presumption  of  negligence,  and  called  on 
the  defendant  for  his  answer,  which  was  given  by  proof 
of  such  attention  and  skilful  management  as  to  con- 
vince the  jury  that  the  damage  could  not  have  been 
occasioned  by  the  negligence  imputed.      That  proof 
took  away  the  ground  of  action,  according  to  all  the 
authorities. 

The  doubt  expressed  by  Bayley  J.  in  Richmond  v. 

Smith  (a)  applies   to  another  branch  of  the   doctrine, 

Namely,  the  exception  from  the  rule  which  arises  where 

^he  guest  chooses  to  take  the  chattels  entirely  under  his 

o^n  care. 

Rule  refused. 

.  (a)  8  J9.  j-  C  9. 
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Simmons  against  Wood. 

T|EBT.  The  declaration  recited  a  summons  of 
3vdJuli/j  1848,  and  was  dated  11th  July^  1843. 
The  first  count  alleged  that  heretofore,  to  wit  21st 
Juncj  1839,  by  a  certain  indenture  then  made  be- 
tween (parties  of  the  first  three  parts),  the  defendant 
of  the  fourth  part,  and  the  plaintiff  of  the  last  part 
(profert),  the  defendant  did,  for  himself,  his  heirs, 
executors  and  administrators,  covenant,  promise  and 
agree  to  and  with  the  plaintiff,  his  heirs,  executors, 
administrators  and  assigns,  that  he,  defendant,  his  heirs 
executors  or  administrators  should  and  would  well  and 
truly  pay  or  cause  to  be  paid  unto  plaintifi^  his  exe- 
cutors, administrators,  or  assigns,  the  sum  of  900/., 
with  interest  after  the  rate  of  5L  for  every  100/.  for  a 
year,  upon  the  21st  day  of  June  then  next  ensuing,  as 
by  the  said  indenture,  &c. ;  nevertheless  defendant  did 
not  nor  would  well  and  truly  pay  or  cause  to  be  paid  to 
was  ttruck  out;  plaintiff  the  said  sum  of  900/.,  and  interest  for  the  same, 

but  the  plead-      ^  ^  ' 

ingsand  parti-    on  the  Said  2 1st  day  of  Jtme  so  appointed  for  payment 

culars  were  not  "^   "^ 

altered.     Held 
that,  under  the 
particulars, 
plaintiff  might 
proTC  a  written 
admission  of 
11792.  being 
due  for  prin- 
cipal and  interest,  and  recoTer  that  sum  on  the  account  stated. 

Anotlyer  count  set  out  a  deed  of  covenant,  dated  21st  June  1839,  for  payment  by  de- 
fendant to  plaintiff  of  9001.  and  interest  at  5  per  cent.,  on  S  1st  June  then  next.  The  adioa 
was  commenced,  and  declaration  dated»  in  July  1 843.  Breach,  nonpajrment  of  the  9001 
and  interest  on  Slst  June  1840,  and  that  there  was  due  and  owing  a  large  sum,  to  wit 
1200/.,  whereby  an  action  had  accrued  &c  Held  good,  on  motion  in  arrest  of  judgment : 
first,  because  it  did  not  appear  that  only  one  year's  interest  was  due  on.Slst  June  1840; 
secondly,  because,  if  that  did  appear,  the  averment  that  more  was  due  might  be  njeded 
as  surplusage,  or  a  remittitur  be  entered  for  the  excess. 


Thursday, 
November  2d. 

A  declaration 
in  debt  con- 
tained a  count 
on  a  deed  of 
covenant, 
whereupon 
1500/.  was 
claimed  as  due 
for  principal 
and  interest, 
and  also  a 
count  on  wj^ 
account  suRd. 
The  particulars 
claimed  1179i: 
for  principal 
and  interest 
«  due  on  the 
covenant  set 
forth  '*  in  the 
former  count. 
Defendant 
pleaded  Non 
est  factum  to 
the  former 
count,  and 
Nunquam  in- 
debitatus to  the 
latter.    Before 
the  trial,  the 
former  count 


8tc.,  but  therein  failed  and  made  default ;  and  there  is 
now  due  and  owing,  for  and  on  account  of  the  said  sum 
of  900/.  and  interest,  a  large  sum  &c.,  to  wit  1200^ 
whereby  an  action  hath  accrued  &c. 
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900     0     0 


.     181     4     7 


SO     0     0 


1000     0     0 


Suatoxs 

▼. 
Wood. 


Tbe  second  count  set  forth  a  covenant  to  pay  1000/.  QueerCs  Bench. 

184S 
and  interest  at  four  per  cent,  whereon  a  large  &c,  to  * 

wit  15002.,  was  due* 

The  third  count  charged  that  defendant,  to  wit  on 
1st  Jimej  1848,  was  indebted  to  plaintiff  in  600/.  for 
money  len^  60021  for  money  paid,  and  SOOO/.  for  money 
found  due  &c*  on  an  account  then  stated. 
Breach,  nonpayment  Damages,  1000/. 
Pleas.  1.  To  the  first  and  second  counts,  that  the  in- 
dentures therein  mentioned  are  not  the  deeds,  nor  is 
either  the  deed,  of  defendant     Issue  thereon. 

2.  To  the  other  counts,  Nunquam  indebitatus.    Issue 
thereon. 

The  bill  of  particulars  was  as  follows. 

This    action    is    brought    to    recover   the   sum  *of 
2458/.  ds.  1^  being  the  balance  due  to  the  plaintiff  upon 
the  following  account 
Amount  of  principal  due  on  the  covenant 

set  forth  in  the  first  count  of  the  de- 
claration -  -  - 
Interest  thereon  from  the  21st  June  1839 

to  the  1st  July  1848,  at  5  per  cent  per 

annum 
Amount  of  costs  incurred   in   collecting 

rents  and  offering  the  property  in  the 

indenture  in  the  first  count  mentioned 

for  sale,  under  the  trusts  contained  in  the 

said  indenture      .  -  - 

Amount  of  principal  due  on  the  covenant 

set  forth  in  the  second  count  of  the  de- 
claration 
Interest  thereonfrom  the  8th  January^  1839, 

to  the  2nd  July,  1843,  at  4  per  cent     -     179     4     7 
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Then  followed  items  of  money  paid,  which,  with  the 
items  above  stated,  after  deduction  for  cash  received, 
made  up  the  2453/.  Ss.  Id. 

The  cause  was  tried  before  Williams  J.,  at  the  last 
Staffordshire  assizes.  Before  the  trial,  the  second  count 
was  struck  out  on  summons.  The  plaintiff  proved  the 
execution  of  the  deed  mentioned  in  the  first  count,  and 
also  proved,  under  the  items  of  money  paid,  a  debt  t6 
the  amount  of  198/.  He  further  gave  in  evidence,  in 
support  of  the  claim  on  the  account  stated,  a  written 
admission  of  the  defendant,  to  the  effect  that  he  was 
indebted  to  the  plaintiff  in  1179/.  4&  Td.  principal  and 
interest.  The  defendant's  counsel  contended  that  this 
sum  could  not  be  recovered,  as  the  particulars  claimed 
it  bnly  under  the  count  which  had  been  struck  out. 
Under  the  direction  of  the  learned  Judge  a  verdict  was 
taken  for  the  plaintiff  for  the  1179/.  45.  Id.^  as  well  as 
for  the  other  sums  proved. 


J.  Grajf  now  moved  for  a  new  trial  on  the  ground  of 
misdirection ;  or  to  arrest  judgment  on  the  first  count 
As  to  the  new  trial.  The  plaintiff  was  not  entitled  to  give 
evidence  either  of  the  1000/.  or  the  179/.  45.  Id.  These 
sums  were  both  claimed  in  the  particulars  as  due  on  <<  the 
covenant  set  forth  in  the  second  count  of  the  declara- 
tion." But  the  second  count  of  the  declaration,  as  the 
nisi  prius  record  stood,  contained  no  mention  of  a  deed. 
The  plaintiff  ought,  when  the  second  count  was  struck 
out,  to  have  amended  his  particulars.  At  any  rate, 
he  could  not  give  this  claim,  so  described  in  the  parti- 
culars, in  evidence  under  the  account  stated.  Either 
this  part  of  the  particulars  has  become  insensible,  or 
there  was  a  variance  in  the  proof.     The  defendant  was 
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taken  by  surprise :  he  might  otherwise  have  pleaded  Queen's  Bench, 
the  deed  as  an  answer  to  the  claim  on  simple  contract. 
[Lord  Denman  C.  J.  Would  the  claim  merge  in  the  Simfoiw 
deed  ?  May  not  a  plaintifi^  under  a  count  on  an  account  Wood. 
stated,  prove  that  the  defendant  acknowledged  a  sum 
to  have  become  due  on  a  mortgage  deed?  Williams 3. 
When  the  second  count  was  struck  out,  you  might 
have  had  leave  to  plead  de  novo.]  As  to  the  arrest  of 
judgment  Nothing  could  be  recovered  on  the  deed 
set  out  in  the  first  count  but  900/.  and  one  year's  in- 
terest, which,  at  5  per  cent.,  the  rate  named  in  the 
deed,  would  be  only  945/.  in  all :  any  additional  claim 
would  not  be  as  for  a  debt,  but  as  for  damages.  But 
the  count  claims  1200/.  as  the  debt*  It  is  true  that  the 
1200/.  is  claimed  under  a  videlicet;  but  the  amount 
is  material,  because  an  actual  debt  must  be  shewn,  and 
tlie  amount  of  it.  In  case  of  judgment  by  de&ult  in 
debt,  or  of  a  verdict  for  the  plaintiff  on  a  single  plea  of 
l^on  est  factum,  the  plaintiff  is  entitled  to.  the  sum  named. 

Per  Curiam  (a).  There  will  be  no  rule  on  the  first 
I)oint :  we  will  consider  of  the  other. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  the  same  term  (November 
Hth),  delivered  the  judgment  of  the  Court. 

This  was  a  motion  by  Mr.  Ctrai/j  to  arrest  the  judg- 
ment in  an  action  of  debt  on  a  mortgage  deed,  dated 
^he  21st  of  June  1839,  for  payment  of  900/.  and  in- 
^^rest  at  the  rate  of  5  per  cent,  on  the  21st  of  June 
X840.     The  action  was  brought  in  184S:  and  the  de- 

(a)  Lord  Denman  C.  J.,  Ifiliiams,  Coleridge  and  Wightman  Jt. 
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daration  averred  that  the  defendaDt  did  not  pay  the 
900/.  and  interest  on  the  day  appointed,  but  therein 
made  default,  and  that  there  was  then  (at  the  time  of 
the  declaration)  due  and  owing,  for  and  on  account  of 
the  said  sum  of  BOOL  and  interest,  a  large  sum  of 
money,  to  wit  the  sum  of  12002.,  whereby  an  action 
had  accrued  to  demand  and  have  the  same  from  the  de- 
fendant* It  was  said  by  Mr.  Gray  that,  as  nothing 
could  be  recovered  as  a  debt  bdt  the  principal  money 
and  one  year's  interest  to  June  1840,  it  was  a  fatal 
inconsistency  to  allege  that  there  was  1200/L  due  and 
owing  on  account  of  the  principal  money  and  interest. 

But  we  do  not  think  that  there  is  any  weight  in 
the  objection.  In  the  first  place,  it  does  not  appear 
by  the  declaration  that  only  one  year's  interest  was  due 
on  the  21st  of  June  1840,  though  that  is  the  day  in 
which  it  is  to  be  paid.  But,  even  if  it  did^,  that  cir- 
cumstance would  afford  an  answer  to  the  objection; 
for  it  would  then  appear  that  the  plaintiff^  had  a  good 
cause  of  action  in  debt  to  the  amount  of  945/. ;  and  his 
averment  that  more  was  due  to  him  might  either  be 
rejected  as  surplusage  for  the  excess,  or  cured  by  enter- 
ing a  remittitur  for  the  excess  demanded,  according  to 
the  cases  of  Duppa  v.  Mayo  (a),  Thwaites  v.  Ashfield  (&) 
and  Jngledew  v.  Cripps  (c). 

Rule  refused. 


(a)  1  SoMfuL  382. 
(e)  2  Ld.  Raym.  814. 


(6)  5  Mod.  213. 
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Queen's  Bench. 
184S. 


WmiAMSON  against  Taylob  and  Others.        Thursday, 

November  2d, 

J4SSUMPSIT.  The  declaration  alleged  that,  whereas  By  agreement 

heretofore,  to  wit  18th  March  184S,  defendants,  feDdMTand 

tlien  being  owners  of  a  certain  colliery  called  Holywell  fj"(2^^'  ^ 

ColUery^  hired  and  retained  plaintiff,  and  plaintiff,  at  ^^y^^'^^^f'' 

tiie  request  of  defendants,  then  hired  himself  to  defend-  tained  and  hired 

^  plaintiff  to 

wuiXs^  as  their  servant,  for  a  certain  term,  to  wit  from  5th  hew,  work,  &c, 

at  the  colliery, 

^^fyrii  184S  until  5th  April  1844,  to  work  at  and  in  the  for  wages  at 

.  «        1,.  ,        .  ,  ^  ,       certain  rates  in 

said  ooluery,  that  is  to  say  as  a  hewer,  for  wages  to  be  proportion  to 
paid  to  plaintiff  by  defendants  once  a  fortnight,  upon  payable  once  ' 
ihe  usual  and  accustomed  day  in  that  behalf,  according  lln^'J^j^ll^tiff 
to  the  quantity  of  work  to  be  done  by  plaintiff,  at  and  ^f**^*^  ^°°' 
after  certain  rates  and  prices,  and  on  certain  terms,  fondant's  ser- 

Tant  during  all 

conditions  and  stipulations,  and  subject  to  and  under  times  the  pit 

.  should  be  laid 

certain  penalties  and  forfeitures  then,  to  wit  on  &c.,  off  work,  and, 
agreed  upon  between  plaintiff  and  defendants;   and,  (Lxoep'tThen 
amongst  other  terms,  that  plaintiff,   at  all  the  times  Smv^^uT 
during  the  said  term  when  the  pit  of  the  said  colliery  ^^^^  'g  work 
Aould  be  laid  off  work,  should  continue  the  servant  of  ?"  eye^'^ofk- 

ing  day. 

defendants,  so  being  such  owners,  and  subject  to  their      ^^^^»  ^^^ 

defendant  was 

Orders  and  directions,  and  liable  to  be  employed  by  not  obliged  by 
U^em  at  such  work  as  defendants  should  see  fit;  and,  employ  plaintiff 
further,   that  plaintiff  should,  when   required  (except  times  for  a  rea. 
^hen  prevented  by  sickness  or  other  sufficient  unavoid-  ^"^IkTng"*^' 
^ble  cause),  do  and  perform  a  full  day's  work  on  each  ^J^^""*^ 
^tfld  every  working  day,  or  such  quantity  of  work  as 
should  be  fairly  deemed  equal  to  a  day's  work  (not  ex- 
ceeding eight  hours),  and  should  not  leave  his  work 
vntil  such  day's  work  or  quantity  of  work  should  be 
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fully  performed  or  finished  to  the  extent  of  his  ability ; 
and,  in  default  thereof,  that  plaintiff  should  for  every 
such  default  forfeit  and  pay  to  defendants  25.  Sd* ;  and, 
further,  that  the  pit  of  the  said  colliery  should  com- 
mence coal  work  at  such  times  in  the  morning  as  should 
be  required  to  suit  the  trade :  and,  in  consideration  of 
the  premises,  and  that  plaintiff  then  promised  defend- 
ants to  enter  into  their  service  under  and  by  virtue  of 
the  said  hiring,  and  to  serve  and  work  for  them  as  such 
their  servant  as  aforesaid,  during  the  said  term,  for  the 
said  wages  and  according  to  the  aforesaid  terms,  &c.  of 
the  said  hiring,  and  subject  to  and  under  the  penalties, 
&c.,  in  that  behalf  aforesaid,  defendants  then  promised 
plaintiff  to  retain  and  employ  him  as  their  servant,  and 
to  afford  him  the  opportunity  of  working  and  earning 
wages  as  such  servant  during  the  said  term,  in  pursu- 
ance of  the  said  hiring,  and  according  to  the  aforesaid 
terms,  &&,  and  subject  to  and  under  the  penalties  &c«, 
at  reasonable  times  in  that  behalf,  for  a  reasonable 
number  of  working  days  in  that  behalf  during  the  said 
term,  and  to  pay  him  wages  as  in  that  behalf  aforesaid : 
And,  although  plaintifif^  afterwards  and  at  the  commence- 
ment of  the  said  term,  to  wit  on  5th  April  1843,  entered 
into  the  service  of  defendants,  who  then  and  from  thence 
hitherto  have  been  and  are  owners  of  the  said  colliery, 
under  and  in  pursuance  of  the  said  hiring,  and  always, 
from  that  time  until  the  commencement  of  this  suit,  was, 
and  still  is,  ready  and  willing  to  serve  and  work  for  de- 
fendants during  the  said  term,  under  and  in  pursuance 
of  the  said  hiring,  for  the  said  wages,  and  according  to 
the  aforesaid  terms,  &c.,  and  subject  to  and  under  the 
penalties,  &c.,  of  which  defendants,  during  the  said 
term,  to  wit  on  &c.,  and  always  afterwards,  had  notice^ 
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and  then,  and  during  the  said  term,  to  wit  on  &c.,  and  Queen't  Btnch. 
on  divers  other  days  and  times  between  that  day  and        ^^^^* 
the  commencement  of  this  suit,  were  requested  by  plain-    Wiluamsoh 
tiff*  to  employ  him,  and  to  afford  him  the  opportunity  of      Tatlos. 
working  and  earning  wages  as  such  servant  as  aforesaid  at 
reasonable  times  in  that  behalf,  for  a  reasonable  number 
of  working  days  in  that  behalf,  in  pursuance  of  the  said 
hiring  and  according  to  the  aforesaid  terms  &c.,  and 
subject  to  and  under  the  penalties  &c. :  yet  defendants 
disr^arded  their  promise,  and  did  not  nor  would,  after 
the  commencement  of  the  said  term,  employ  plaintiff  as 
their  servant,  or  afford  him  an  opportunity  of  working 
or  earning  wages  as  such  servant  during  the  said  term 
at  reasonable  times  in  that  behalf,  or  for  a  reasonable 
namber  of  working  days,   in  pursuance  of  the  said 
biring,  but  wholly  neglected  &c.^  and,  on  divers  days 
daring  the  said  term,  and  before  the  commencement  of 
tbis  suit,  to  wit  on  6th  April  184S,  and  divers,  to  wit 
ferty,  days  between  that  day  and  the  commencement  of . 
^s  suit,  the  same  being  reasonable  working  days  and 
^tnes  in  that  behalf,  wrongfully  and  unjustly  refused  to 
^tnploy  plaintiff  and  to  afford  him  the  opportunity  of 
Working  and  earning  wages  &c.  in  pursuance  of  the 
^«id  hiring,  whereby  plaintiff  hath  lost  and  been  de- 
t^rived  of  wages  to  a  large  amount,  to  wit  &c.,  w^ich  he 
^^therwise  would  and  ought  to  have  earned,  &c.,  under 
^nd  in  pursuance  of  the  said  hiring. 

Pleas.    1.  Non  assumpsit.     Issue  thereon. 

2.  lliat  defendants  did,  after  the  commencement  of 

%he  smd  term,  to  wit  on  6th  Apil  1843,  and  thence 

continually  on  divers  days  and  times  afterwards,  employ 

plaintiff  as  their  servant,  and  afford  him  the  opportunity 

of  working  and  earning  wages  as  such  servant  during 

VOL.  V.    N.  8.  N 


178 


Q.  B.     MICHAELMAS  TERM, 


Volume  V. 
1843. 

WlLUAMSOir 

▼. 

Tatiob. 


the  said  term,  at  reasonable  times  in  that  behalff  and 
for  a  reasonable  number  of  working  days,  daring  the 
said  term,  in  pursuance  of  the  said  hiring :  conclusion 
to  the  country.    Issue  thereon. 

S.  That  the  said  forty  days  in  the  declaration  in  that 
behalf  mentioned,  upon  which  it  is  in  the  declaratioQ 
alleged  that  defendants  refused  to  employ  plaintiff,  and 
to  afford  him  the  opportunity  of  working  and  earning 
wages  under  and  in  pursuance  of  the  said  hiring,  were 
not,  nor  were  nor  was  any  or  either  of  them,  reasonable 
working  days  or  times,  or  a  reasonable  working  day  or 
time,  in  that  behalf,  in  manner  and  form  &c. :  condusion 
to  the  country.    Issue  thereon. 

On  the  trial,  before  Wighiman  J.,  at  the  last  Nor^ 
tfiumberland  assizes,  the  plaintiff,  in  support  of  the  first 
issue,  relied  upon  the  following  agreement  (a),  the 
execution  of  which  was  proved. 

^^  Memorandum  of  agreement,  made"  18th  Mardk 
1843,  "between  William  Brown  Clark's  executors'*  (re- 
presented by  defendants),  "owners  of  Hofyaoell  CoUiery, 
on  the  one  part,  and  the  several  other  persons^  (in- 
cluding the  plaintiff)  <*  whose  names  or  marks  are 
.hereunto  subscribed,  of  the  other  part 

"  The  said  owners  do  hereby  retain  and  hire  the  said 
several  others,  parties  hereto,  from  the  5th  day  of  ^pril 
next  ensuing  until  the  5th  day  of  April  which  will  be 
in  the  year  1844,  to  hew,  work,  fill,  drive  and  pnt 
coals,  and  do  such  other  work  as  may  be  necessary  for 
carrjang  on  the  said  colliery,  as  they  shall  be  required 
or  directed  to  do  by  the  said  owners,  their  executors,** 
&&,  "  or  their  viewer  or  agents,  at  the  respective  rate^ 


(a)  Commonly  called  a  pit  bond. 
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and  prices,  and  on   the  terms,   conditions  and  stipu*  Queen's  Bench, 
lations,  and   subject  to  and  under  the  penalties  and        ^^^^' 
forfeitures,  hereinafter  specified  and  declared ;  that  is    WnxiAMsoir 

V. 

to  say :  Tatlob. 

*<  First  The  said  owners  agree  to  pay  the  said  hereby 
bired  parties   once  a  fortnight,   upon   the  usual  and 
accustomed  day,  the  wages  by  them  to  be  earned  at 
the  following  rates ;  namely,  to  each  hewer,  for  every 
score  of  coals,''  &c.  (specifying  the  wages  to  be  paid 
in  proportion  to  the  quantities  of  the  several  kinds  of 
work  don^  with  regulations  as  to  the  manner  of  per- 
forming the  work),     **  Fifth.  The  said  parties  hereby 
hired  shall,  during  all  the  times  the  pit  shall  be  laid  off 
work,  continue  the  servants  of  the  said  owners,  subject 
to  their  orders  and  directions,  and  liable  to  be  employed 
by  them  at  such  work  as  they  shall  see  fit.     Sixth.  The 
^d  hewers  hereby  hired  shall,  when  required,  except 
^hen  prevented  by  sickness  or  other  sufficient  unavoid- 
able cause,  do  and  perform  a  full  day's  work  on  each 
^iid  every  working  day,  or  such  quantity  of  work  as 
^liall  be  fairly  deemed  equal  to  a  day's  work,  not  ex- 
c^ceding  eight  hours,  and  shall  not  leave  their  work  until 
^uch  day's  work,  or  quantity  of  work,  is  fully  performed 
c^r  finished  to  the  extent  of  each  man's  ability ;  and,  in 
<lefault  thereof,  each  of  the  said  parties  hereby  hired, 
^nd  so  making  de&ult,  shall,  for  every  such  default, 
Corfeit  and  pay  to  the  said  owners,  their  executors,  ad- 
lOQinistrators  or  assigns,  the  sum  of  25.  Sd.     The  pit  to 
commence  coal  work  at  such  times  in  the  morning  as 
shall  be  required  to  suit  the  trade."     Then  followed 
other  clauses  not  material  here. 

The  counsel  for  the  defendants  contended  that  the 
Agreement  shewed  no  contract  on  the  part  of  the  de- 
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fendants  to  employ  the  plaintifT,  as  alleged  in  the  de- 
claration :  and  the  learned  Judge,  being  of  that  opinion, 
directed  a  verdict  for  the  defendants  on  the  first  issue, 
giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 
On  the  second  and  third  issues  a  verdict  was  found  for 
the  plaintiff. 


Granger  now  moved  according  to  the  leave  reserved* 
It  is  true  that  the  agreement  contains  no  express  con- 
tract by  the  defendants  to  the  effect  stated  in  the  de- 
claration. But  such  a  contract  arises,  by  necessary 
implication,  from  the  contract  of  the  plaintiff.  By  the 
fifth  clause  he  is  to  continue  servant  to  the  defendants 
**  during  all  the  times  the  pit  shall  be  laid  off  work:'' 
by  the  sixth  clause  he  must  **  perform  a  full  day's  work 
on  each  and  every  working  day : ''  and  the  pit  is  to  com- 
mence working  in  the  morning  at  hours  suitable  to 
the  trade.  The  parties  could  not  mean  that  the  de- 
fendants should  be  at  liberty  to  keep  the  pit  out  of  work 
altogether,  and  to  allow  no  working  days  at  all.  If 
not,  they  were  bound  to  find  employment  at  reasonable 
times ;  and  that,  as  found  by  the  verdict  on  the  last  two 
issues,  they  have  not  done. 

Cur.  adv.  vulL 


Lord  Den  MAN  C.  J.,  in  the  same  term  {November 
25th),  delivered  the  judgment  of  the  Court. 

We  can  judge  of  the  meaning  and  intent  of  this 
agreement  only  by  its  terms :  and  we  find  nothing  in 
them  to  warrant  the  allegation  of  the  promise  alleged 
in  the  declaration.  There  is,  therefore,  no  ground  for 
disturbing  the  verdict. 

Rule  refused. 
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Queen's  Bench, 
1843. 


fvERABD  and  Another  against  Poppleton  and  ^n*»y, 

A        ,1  November  Sd, 

Another. 


TUDGMENT  and  execution  were  entered  up  in  the  A  warrant  of 

above  suit  on  a  warrant  of  attorney  executed  by  the  fess  judgJ^ent"' 
defendants.     The  signature,  &c.  by  Poppleton  was  at-  ITa^m^w^ 

**  Signed,  sealed  and  delivered  by  the  above  named  **^**^!f^  « 

^  •'  named  6,  C  P., 

George  Charles  Poppleton^   in  the  presence  of  us,  of  '"  ^  presence 

of  lis,  of  whom 

whom  the  said  John  Hope  Shaw  is  the  attorney  ex-  tbeaaidJi^.^i 

1  J    •       1  •  ^  .  .  .  ,    is  the  attorney 

pressly  named  by  him,  and  acting  at  his  request,  and  expressly 
by  whom  the  above  written   warrant  of  attorney  was  rnd™acting  at"' 
i^ad  over,  and  the  nature  and  effect  thereof  explained,  by  w^oTIhe""^ 
to  the  said  George  Charles  Poppleton,  before  the  execu-  ^^''^  T"?*"*" 

*-'  MA'  warrant  ot  at- 

tion  thereof  by  him.  ^fney  "^^  ^^^ 

over,  and  the 

"  John  Hope  Shaw,  attorney,  Leeds,  "•ture  and 

effect  thereof 
"  John  Bichardsonr  explained,  to 

The  defendants  became  bankrupt.     On  application   p.,  before  the 
fc^y   the   assignees,    Wighiman  J.,    upon   summons   and  thereof*!^ 
Clearing  counsel,  at  chambers,  ordered  that  the  warrant  «*™'^  Signed, 
of  attorney,  the  judgment  signed,  and  all  subsequent  ^'^7**^',  «„ 
l^roceedincs,  should  be  set  aside,  on  the  crround  of  the      H«*d  •"  ""- 

*  ...  sufficient  attes- 

^ttestation  not  being  in  sufficient  compliance  with  stac.  tation  under 

Stat.  1  &  2  VkU 

1  &  2  Vict.  c.  1 10.  s.  9.  {a).  c.  no.  *.  9. 

for  want  of  a 
statement  that 
J,  H,  S.  subscribed  as  attorney  for  G*  C.  P. 

(a)  Which  enacts  that  "  no  warrant  of  attorney  to  confess  judgment  in 
tny  personal  action,  or  cognovit  actionem,  given  by  any  person,  shall  be 
of  any  force  unless  there  shall  be  present  some  attorney  of  one  of  the 
superior  courts  on  behalf  of  such  person,  expressly  named  by  him  and 
attending  at  his  request,  to  inform  him  of  the  nature  and  effect  of  such 
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T.  R  Ellis  now  moved  to  rescind  the  order.  The 
learned  Judge  decided  this  case  on  the  authority  of 
Poole  v.  Hobbs  (a).  The  attestation  there  described  the 
attorney  merely  as  ^^  attending  at"  the  ^<  request''  of 
the  defendant ;  and  Coleridge  J.  held  that  this  was  not  a 
statement  that  the  attorney  subscribed  as  an  attorney. 
The  language  was  similar  in  Potter  v.  Nicholson  {b)f 
which  was  decided  on  the  authority  of  Poole  v.  Hobbs  {a)» 
The  principle  of  these  decisions,  if  they  are  to  be  sup- 
ported, seems  to  be  explained  in  a  case  decided  as  to  a 
different  requisite  under  the  same  section,  Hibbertv. 
Barton  (c),  where  Parke  B.  pointed  out  that,  ^^  at  the  very 
moment  of  the  execution  of  a  cognovit  or  warrant  of  at- 
torney, a  man  might  come  into  the  room  and  witness  its 
execution,  who  had  not  previously  been  the  attorney  of 
the  paity."  So  the  attorney  might  ^^  attend,"  and  yet 
not  be  acting  as  attorney  in  the  attestation.  But,  in  the 
present  case,  he  states  that  he  is  so  acting  at  the  time  of 
the  attestation.  [Lord  Denman  C.  J.  He  does  not  say 
that]  He  says,  in  his  attestation,  that  he  is  acting  as 
attorney,  that  is,  so  acting  at  the  moment  of  making  the 
assertion,  which  is  the  moment  of  attestation.  If  he 
were  charged,  in  an  indictment,  with  having  subscribed  in 
the  character  of  attorney,  such  an  attestation  would  be 
conclusive  against  him.  The  statement  is  a  compliance 
with  the  statute,  unless  it  be  necessary  to  follow  the 
enactment  verbatim.     That  necessity  might  perhaps  be 


warrant  or  cognovit,  before  the  same  is  executed ;  which  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution  thereof,  and  thereby 
declare  himself  to  be  attorney  for  the  person  executing  the  same,  and 
state  that  he  subscribes  as  such  attorney.** 

(a)  8  Dowl.  P.  C.  113.  {b)  8  Af .  fr  fT.  294. 

•    (c)  10  M.  ^  W.  678. 
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inferred  from  the  language  of  Coleridge  J.  in  Pocie  v.  QueefCi  Bendu 
JB(Ms{a)i   bat  in  JSlkington  v.  Holland  (b)  Parke  B.       ^^^' 
said  that  the  act  *<  does  not  state  the  precise  terms      £vxKiLmi> 
that  are  to  be  used,  but  merely  the  substance:"  on     PorPLooir. 
which  point  there  appears  to  be  some  difference  of 
opinion  between  Parke  B.  and  Alderson  B.    Afterwards, 
in  Knight  v.  Hasly  (c),  Coleridge  J.  is  stated  to  have 
Hied  these  words.    *^  It  is  said  in  Potter  v.  Nicholson  (d)^ 
that  I  said  in  Poole  v.  Hobbs  (a),  that  there  must  be  a 
literal  compliance  with  the  statute ;  I  cannot  say  whe- 
ther I  did  or  not :  perhaps  I  said  that  the  attestation     « 
should  follow  the  words  of  the  statute  as  nearly  as  it 
could ;  but  the  principle  of  what  I  said  is,  that  there 
should  be  no  necessity  to  have  recourse  to  parol  evi- 
dence:  if  I  said  that  the  statute  was  to  be  literally 
Complied  with,  I  said  more  than  I  intended,  and  my 
brother  Parke  finds  fault  with  my  decision,  in  the  sub- 
sequent case  of  Elkinglon  v.  Holland  (b).     There  is 
hardly  any  case  in  which  a  statute  is  to  be  literally 
Complied  with."     In  Knight  v.  Hasty  (c)  the  question 
MraSy  whether  the  words  ^^  of  me,  John  Ntdtj  the  attorney 
of  the  said  W.  Hasty^*  satisfied  the  words  in  the  statute, 
**  thereby  declare  himself  to  be  attorney  for  the  per- 
son : "  and  it  was  urged  that  the  attestation  should  have 
followed   the   statute,   and    contained   the  words,    ^<  I 
liereby  declare  myself  his  attorney : "  but  it  was  held 
sufficient.     [^Coleridge  J.  By  using  the  words  me  the  at' 
iomey  of  the  party  named,  does  he  not  ^^  declare  "  him- 
sdf  to  be  the  attorney  ?]     He  does  so  in  substance. 
[Lord  Denman  C-  J.   And  in  form  too.]     The  declar- 

(a)  8  D<ywL  P.  C.  113.  (6)  9  M.  4:  W,  659. 

(c)  12  Law  J.  N.  8.  Q.  S.  (Bail  Court)  298. 

(d)  SM.^JF.  S94. 
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ation  may  then  be  formal  without  the  use  of  the  very 
words  of  the  enactment ;  and,  if  so,  the  attestation  here  is 
substantially  and  formally  a  compliance  with  the  statute. 

Lord  Denman  C  J.  I  think  the  reasons  which  led 
to  demanding  an  exact  compliance  with  the  statute  are 
both  cogent  and  sensible.  This  case,  however,  does  not 
raise  the  point;  for  ^^  acting "  is  really  the  same  thing 
as  ^^  attending."  The  attorney  attending  may  stop  short 
in  his  agency,  before  the  attestation;  so  may  the  attorney 
who  is  acting.  I  should  like  to  see  the  words  of  the 
statute  always  literally  followed  ;  nothing  is  more  un- 
fortunate than  a  disturbance  of  the  plain  language  of 
the  legislature  by  the  attempt  to  use  equivalent  terms.  I 
think  the  view  taken  in  Poole  v.  Hobbs  {a)  was  perfectly 
sound ;  and  I  regret  that  it  should  be  supposed  that 
there  has  been  any  disposition  to  recede  from  the  lan- 
guage there  used. 

Williams  J.  concurred. 

Coleridge  J.  On  consideration,  I  do  not  think  that 
my  observations  in  Poole  v.  Hobbs  (a)  were  wrong.  My 
remarks  in  Knight  v.  Hasty  (i)  were  made  principally 
with  reference  to  what  was  said  in  Elkington  v.  JETo/- 
land  (c). 

WiGHTMAN  J.  The  words  here  vary  from  the  lan- 
guage of  the  statute  as  much  as  those  in  Poole  v. 
Hobbs  (a) :  and,  in  truth,  a  different  attestation  is  sub- 
stituted for  that  which  the  legislature  prescribes. 

Rule  refused. 

(a)  SDoMrf.  P.  C.  lis. 
(6)  12  Law  J.  N.  S.  Q.  B,  (BaU  Court)  S9S. 
'  (c)  D  M.ifT,  659. 
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Queen'i  Benck, 
184-8. 


JMusGRAVE    against    Drake,    Rayner,    Ward,  ^^mday. 
Fowler,  D.  GtOmersall  and  W.  Gomersall. 

A  SSUMPSIT.      The  declaration  was  on  a  bill  of  in  an  action  by 
exchange  alleged  to  have  been  drawn  by  Samuel  acceptors  of  a 
Jlyers  on  9th  December  J  842,  directed  to  defendants^  change,  some 
for  20Ly  payable  to  the  order  of  Myers  at  three  months  anu  pie^*^"*" 
<which  had  elapsed),  accepted  by  the  defendants,  and  ^"^^^J^  i^"*^^ 
indorsed  by  Mi/as  to  the  plaintiff.  proved  that  ail 

•^       *-'  ^  the  defendanto 

Plea,  by  Rayner^  Wardy  D.  Gomersall  and  fV.  Gomer»  '^ere  partners, 

and  that  one  of 

ia//,  that  they  did  not  accept     Issue  thereon.  them,  who  had 

suflered  judg- 

Drake  and  Fonder  suffered  judgment  by  default.  ment  by  default, 

On  the  trial,  before  Wighiman  J.,  at  the  last  York-  the  bUHn  the 
Aire  assizes,  evidence  was  given  on  behalf  both  of  fi^*,n  /^uj^ 
the  plaintiff  and  of  the  defendants.     It  appeared  that  ^[}^  partner- 

»  ^  ^  ship,  and  not 

^he    six   defendants    carried    on  business   in   partner-  for  partnership 

purposes. 

^Wp  at  the  time  of  the  acceptance.     The  acceptance      Held,  that 

such  proof, 

^^as  written  by  Drake ;  and  the  jury  found  that  he  ac-  without  evi- 
^cpted  in  the  orclinary  name  of  the  firm,  but  that  the  ledge  on  the 
V>ill  was  drawn  and  accepted  in  fraud  of  the  partnership,  Jfahiiiff,  did 
^nd  not  for  partnership  purposes.     The  learned  Judge  ,""^^^""^1^  "^'^ 
directed  a  verdict  for  the  plaintiff,  reserving  leave  to  plaintiff  to 

"  prove  the  cir- 

rnove  to  enter  a  verdict  for  the  defendants.  cumsunccs 


Aiherton  now  moved  accordingly  (a).     An  acceptance 
\>y  any  one  partner  in  the  name  of  the  firm  is,  un- 
doubtedly, primfi  facie  binding  upon  all  the*  partners. 
But,  if,  as  here,  the  evidence  shews  that  the  original 
concoction  of  the  instrument  was  fraudulent,  then  the 

(a)  Before  Lord  Denman  C.  J.,  inilianu,  Coleridge  and  Wighiman  Js. 


under  which 
the  bill  was  in- 
dorsed to  him. 
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Sansom{a).  The  only  question  then  is,  whether  the 
MuM&ATx  defendants  can  avail  themselves  of  this  defence  under  a 
DftAKK.  plea  of  non-acceptance.  In  default  of  evidence  of  value 
given  by  the  holder,  proof  of  fraud  in  the  concoction 
goes  to  negative  the  acceptance,  because  it  disproves 
the  agency  of  the  person  writing  the  acceptance:  it 
is  therefore  evidence  under  the  general  plea  of  non 
accepit ;  and  a  plea  stating  the  fraud  in  the  concoction 
would  be  bad  on  special  demurrer.  Thus,  in  Jones 
V.  Corbett  (i),  a  plea  was  held  to  be  bad,  as  amount- 
ing  to  the  general  issue,  which  allied  a  fraudulent 
acceptance  by  defendant's  partner,  and  a  want  of  con- 
sideration from  the  plaintiff  and  notice  to  him.  Here^ 
it  is  true,  the  want  of  consideration  and  the  notice  were 
not  proved  by  the  defendants :  but,  as,  according  to  the 
rule  in  Heath  v.  Sansom  (a),  that  evidence  was  not  re- 
quired from  them,  Joiies  v.  Corbett  (b)  is  an  authority 
that  the  defence  here  insisted  upon  ought  not  to  have 
been  specially  pleaded.  In  this,  as  in  the  last  cited 
case,  the  defence  operates  only  by  negativing  the  ac- 
ceptance. 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.,  in  this  term  {November  14th}, 
delivered  the  judgment  of  the  Court. 

We  have  taken  pains  to  ascertain  what,  as  under- 
stood in  the  other  Courts,  would  be  the  course  at  nisi 
prius  on  the  trial  of  such  an  issue  as  this.  We  find 
that  the  other  Courts  agree  in  our  view ;  which  is  this. 
Where  issue  is  joined  on  a  plea  of  Non  accepit,  and 

(a)  S  B.  4*  Ad.  S91.    See  Bingham  y.  Stanky,  2  Q.  P.  1 17. 
(6)  2  0.^.  828. 
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the  prooi  offisred  of  the  acceptance  is  the  signature  of  Queen*t  JSench. 
one  partner  competent  to  bind  the  firm,  then,  though 
the  defendants  shew  that  this  signature  was  a  fraudulent     Musoravs 
act  on  the  part  of  such  partner,  yet,  if  the  proof  does       D&aki. 
not  affect  the  plaintiff  with  knowledge  of  the  fraud, 
that  does  not  put  the  plaintiff  to  an  answer,  nor  make  it 
necessary  for  him  to  give  any  explanation  or  account  of 
the  transaction  (a). 

Rule  refused. 

(a)  See  M3b  t.  Barber,  \  M,  i  W.  42S.  S.  C.  Tyr,  ^  G.  835. ;  and 
ahe  ones  there  cited.  AxmI  WkUaker  y.  Edmunds,  i  J.  ^  E.  638.  8.  C 
miN.F.  1  Moo,  jr  Sob.  366. 


The  Queen  against  The  Inhabitants  of  Adder-  Wednesday, 

■r*  November  8th. 

BUBY  East. 

Indictment  stated:  That,  from  time  whereof  &c.,  On  indictment 

there  hath  been  and  still  is  a  certain  common  and  ship"for  nonT"' 

public  bridge  over  the  river  CherweU^  commonly  called  t^'e^d^ia- 

-^?y/  Bridge^  lying  and  being  in  a  certain  common  high-  ^'j'e  "ni^b'***" 

^ay  of  our  Sovereign  Lady  the  Queen,  for  all  the  liege  *°^'  n  *'^*'*!!i 

^objects  &c.,  on  foot,  and  with  their  coaches,  horses,  °\  not,  may  be 

given  in  evi- 

f^rts  and  carriages,  upon  and  over  the  said  bridge  to  dence  for  the 
^o,    return,  &c. ;  and  that  one  part  of  the  said  bridge  inhabitants 

being  defend- 
ants on  the 
^*«oord.     The  admissibility  of  such  evidence  is  not  affected  by  stat.  3  &  4  Vict,  c.  26. 

Per  Lord  Denman  C.  J.     If  such  inhabitants  are  surveyors  of  highways,  and,  on  inquiry 
l^j  the  attorney  for  the  prosecution,  have  given  details  as  to  the  liability  and  practice  of 
^iie  township  in  respect  of  repairs,  their  statements  are  admissible  as  the  communications  of 
-  authorized  official  agents. 

An  indictment  charged  that  there  was,  in  township  A,,  an  immemorial  public  bridge, 
moA  that  the  inhabitanU  of  A.  had  been  used  &c.,  from  time  whereof  &c.,  to  repair  the 
«aid  bridge.  Plea,  Not  guilty.  On  the  trial  it  appeared  that  the  inhabitants  had  repaired 
an  immemorial  public  bridge,  but  that,  in  one  year,  within  memory,  they  had  widened  the 
ipoadway  of  the  bridge  from  nine  to  sixteen  feet.  Held  that,  whether  the  added  part  were 
Tepairable  by  the  township  or  not,  there  was  no  variance  between  the  indictment  and  the 
evidence. 

Semble,  per  Lord  Denman  C  J.  and  PtUteson  J.,  that  the  township  was  liable  to  repair 
the  added  part. 
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lies  and  is  situate  in  the  township  of  Adderbury  East^  in 
the  parish  of  Adderbury  in  the  county  of  Oxford,  and 
the  other  part  of  the  said  bridge  lies  and  is  situate  in 
the  parish  of  Aynho  in  tlie  county  of  Northampton.  The 
indictment  then  alleged  that  the  said  part  of  the  said 
bridge  which  lies  and  is  situate  in  the  township  of 
Adderbury  Eastj  in  the  parish  &c.,  on  &c.,  and  continu- 
ally &c.,  was  and  yet  is  broken,  ruinous  &c ;  so  that 
the  liege  subjects  &c.  upon  and  over  the  same  part  &&, 
which  lies  and  is  situate  in  the  said  township  of  Adders 
bury  East  &c.,  on  foot  and  with  their  coaches  &c«, 
could  not  and  cannot  go,  return  &c.,  without  great 
danger  &c. ;  to  the  great  damage  and  common  nuisance 
&c.  And  that  the  inhabitants  of  the  township  of  Adder^ 
bury  East  aforesaid,  from  time  whereof  Sec,  have  re- 
paired and  amended  &c.,  and  of  right  ought  8cc, 
^^  the  said  part  of  the  said  bridge  which  lies  and  is 
situate  in  the  said  township  of  Adderbuty  East"  in  the 
parish  &c.,  in  the  county  &c.,  when  and  so  often  &c. 
Averment,  that  the  inhabitants  had  not  repaired  the 
said  part  of  the  said  bridge  which  lies  and  is  situate  in 
the  township  of  Adderbury  East  &c.,  but  permitted  the 
same  to  remain  broken  &c.  There  was  a  second 
count  in  the  same  terms,  except  that  the  bridge  was 
stated  to  be  for  all  the  liege  subjects  &c.,  on  horseback 
and  on  foot :  and  a  third  count,  alleging  a  right  of  pas- 
sage on  foot  only.  Plea :  Not  guilty.  The  indictment 
was  found  at  the  Oxfordshire  Quarter  Sessions,  and  was 
removed  into  this  Court  by  certiorari,  and  the  venue 
changed  to  Warwickshire. 

On  the  trial,  before  Parke  B.,  at  the  Warwickshire 
summer  assizes,  184f2,  it  was  proposed  to  prove,  on 
behalf  of  the  Crown,  that  the  solicitor  for  the  prosecu- 
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tion,  when  enquiring  into  the  Lability  to  repair  Nell  QmeerCt  Bench. 
Bridge,   had  interviews  with  William  Gardner^  one  of        ^^^^' 
the  churchwardens,   and   James   Gardner,  surveyor  of     The  Qtrmr 
the  highways,  of  Adderhury  East,  and  they,  on  those  oc-    The  iniiabit- 
evasions,  admitted  that  their  township  had   always  re-     AnDSEBaftr 
paired  the  bridge,  and  shewed  township  books  containing 
entries  on  the  subject.     It  was  not  proved  that  these 
parties  were  rate-payers  :  they  lived  together  ip  a  house 
wthin  the  township ;  but  there  was  no  other  proof  that 
tley  occupied  property  there.     The  evidence  was  ob- 
jected to  on  behalf  of  the  defendants ;  but  Parke  B., 
^ter  conferring  with   Patteson  J.,    who   was    in    the 
Criminal  Court,  received  it  (a).     Additional  evidence 
wa.s  given  from  the  township  books. 

The  defendants,  before  the  trial,  gave  a  written  ad- 

•^^isssion  "  that  Nell  Bridge,  in  the  indictment  described, 

*^    ^och  a  bridge  as  is  described  in  the  several  counts  of 

*^^  indictment,  and  crosses  the  river  Cherwell  at  the 

«^"^ceand  in  the  manner  alleged  in  the  indictment;  and 

^^t  so  much  of  one  arch  of  the  said  bridge  as  extends 


^a)  The  observations  of  the  learned  Judge  upon  this  part  of  the  evi- 

nee  appear,  by  a  sliort  hand  note,  to  have  been  as  follows.     Adverting 

the  evidence  of  declarations,  above  stated,  his  Lordship  said  :  <*  Whc- 

^"^^er  it  b  admissible  or  not,  can  afterwards  be  decided  by  the  Court  of 

^^ueen's  Bench,  from  which  this  record  comes;  but,  from  the  best  judg- 

^^ent  I  am  able  to  exercise,  I  think  the  evidence  admissible.     If  it  were 

^"^ferely  the  declaration  of  an  individual  inhabitant,  I  do  not  think  it  would 

^^  fair  from  tliat  declaration  that  the  township  should  be  deemed  bound 

^o  repair  this  bridge.     If  the  case  had  rested  upon  the  simple  declaration 

^>f  one  inhabitant,  even  though  be  might  be  a  person  well  acquainted  with 

^%he  subject,  I  think  it  would  be  slight  evidence,  and  such  evidence  that 

"^be  jury  ought  not  to  find  their  verdict  upon  it ;  for  it  would  be  very  hard 

%o  fine  a  whole  township  from  the  declaration  of  one  inhabitant,  when 

there  are  to  many  other  means  open  of  proving  the  existence  of  such  an 

obligation.     But,  besides  that,  they  gave  evidence  of  certain  old  books, 

which  wefe  in  the  custody  of  the  churchwarden  and  the  parish  surveyor." 
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the  said  arch  is  situate  in  the  parish  of  jfynho  and 
The  QuKM  county  of  Northampton;  and  that  all  the  rest  of  the 
The  Inhabit-    said  bridge,  including  the  three  other  arches  to  the 

ants  of 

AoDXEBumT     westward  of  the  centre  of  the  said  first  mentioned  arch. 

East. 

is  situate  in  the  said  township  of  Adderbwry  East  and 

county  of  Oxford^  as  laid  in  the  indictment.  And  that 
the  lattef  or  Oxfordshire  part  of  the  said  bridge  was,  on 
the  day  alleged  in  the  several  counts  of  the  indictment, 
and  still  is,  in  want  of  repair  as  alleged  in  the  sevenil 
counts  of  the  indictment.**  It  appeared  in  evidence  thai 
the  arch  of  the  bridge  over  the  main  stream,  situate 
partly  in  Northamptonshire  and  partly  in  Oxfordshire^  was, 
down  to  1806,  only  nine  feet  wide  as  to  breadth  of  road, 
but  was  widened  at  the  expense  of  the  township  in  that 
year  to  the  breadth  of  fifteen  feet  The  road  over  it  was 
a  carriage  road  both  before  and  after  the  widening.  It 
was  objected  for  the  defendants  that  the  addition  of  six 
feet  in  width,  the  repair  of  which  must  devolve  not  on 
themselves  but  on  the  county,  was  such  an  alteration 
that  the  prescriptive  liability  to  repair  ^^  the  said  part  of 
the  said  bridge  which  lies  and  is  situate  in  the  said  town- 
ship of  Adderbwry  East^*  &&,  as  generally  stated  in  the 
indictment,  was  negatived  by  the  proof.  Parke  B.  re- 
served the  point:  and  the  jury  found  the  defendants 
Guilty. 

G.  Hayes^  in  Micfiaelmas  term,  1842,  moved,  by 
leave  of  the  learned  Judge  at  Nisi  Prius,  for  a  rule  to 
shew  cause  why  a  verdict  should  not  be  entered  for  the 
defendants :  he  also  moved  for  a  new  trial  on  the  point 
first  stated.     A  rule  nisi  was  granted  on  both  points. 


Eass. 
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Sir  fV.  W.  FoUettj  Solicitor  General,  Adams  Serjt«   QueenU  Bench. 
and  Humfrejf  now  shewed  cause.    First,  the  declarations 
of  WiUiam  and  James  Gardner  were  admissible,  because     ^*  Qumw 
thejr  were  defendants  on  the  record.    It  was  suggested    The  inhabit- 
in  moving  for  the  rule  that  such  declarations  were  not     Addbkbubt 
now  receivable,  because  stat  3  &  4  Vict.  c.  26.  has  ex- 
pressly provided,  by  «.  I.,  that  ^'  no  person  called  as  a  wit- 
ness on  any  trial "  <^  shall  be  disabled  or  prevented  from 
giving  evidence  by  reason  only  of  such  person  being,  as 
the  inhabitant  of  any  parish  or  township,  rated  or  assessed 
or  liable  to  be  rated  or  assessed  "  to  the  rates  for  the 
poor,  church,  highways  &&;  and,  by  sect  2,  that  no 
person  rated  &c.  shall  be  so  disabled  by  reason  only  of 
hb  being  a  party  to  the  proceeding,  or  liable  to  costs, 
*^when  he  shall  be  only  a  nominal  party,''  *^and  shall 
be  only  liable  to  contribute  to  such  costs  in  common  with 
other  the  rate-payers "  &c    But,  still,  such  inhabitant 
or  rate-payer,  being  a  party,  is  not  compellable,  though 
made  competent,  to  give  evidence;  and  therefore  his 
declarations  are  admissible ;  Rex  v.  Wohurn  (a).  Rex  v. 
Hardvrick  (i).     Independently  of  the  statute,  a  party  to 
the  record  might  be  a  witness,  if  he  was  disinterested ; 
tVorrall  v.  Jones  (c).     Nothing,  therefore,  turns  upon  the 
Competency. 

The  objection  that  the  bridge,  having  been  widened, 
^as  not  the  bridge  immemorially  repaired  by  the  de- 
fendants, is  answered  by  the  admission  ^<  that  Nell  Bridge, 


(a)  10  Eatt,  395.  (6)  11  East,  578. 

(c)  7  Bmg.  885.  And  see  Pipe  t.  Steele,  S  Q.  B.  733.  end  stat 
C  &  7  Fid,  c,  85.  Eumfrey  mentioned  Hawkesworth  y.  Showier,  decided 
this  tcnn  in  the  Court  of  Exchequer,  12  IC  j-  fF.  45.,  in  which  the  com- 
pctcncj  of  a  party  to  the  record  was  much  discuised. 
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in  the  indictment  described,  is  such  a  bridge  as  is  de- 
scribed in  the  several  counts  "  &c. ;  that  part  is  situate 
in  Northamptonshire;  that  "all  the  rest  of  the  said 
bridge "  is  situate  in  Adderbwy  East  /  and  ^^  that  the 
latter  or  Oxfordshire  part  of  the  said  bridge  was, 
on  the  day  alleged  '*  &c.,  ^^  and  still  is,  in  want  of  re- 
pair as  alleged  "  &c.  It  is  true  that  parties  liable  to 
the  repair  of  a  bridge  are  not  bound  to  widen  it ';  Rex  v. 
Devon  {a) :  and,  where  a  foot  bridge  repairable  by  a 
township  had  been  enlarged  into  a  carriage  bridge,  it 
was  held  that  the  added  part  must  be  repaired,  like  a 
new  bridge,  by  the  county ;  Rex  v.  2%e  West  Riding  of 
Yorkshire  (b) :  but  BuUer  J.  was  of  opinion  that  the 
township  would  remain  liable  pro  rata,  in  respect  of  their 
obligation  to  repair  the  ancient  part.  Here  it  is  admitted 
that  the  old  part,  as  well  as  the  new,  is  out  of  repair. 
[^Coleridge  J.  The  objection  is  grounded  on  the  effect 
which  a  verdict  on  this  indictment  may  have  hereafter, 
since  it  states  a  liability  to  repair  the  bridge  generally.] 
The  objection  then  is,  in  substance,  that  the  bridge 
should  have  been  described  differently  in  the  indictment 
But  it  would  be  difficult  to  shew  how  this  could  be 
done.  The  structure  is  not  the  less  an  ancient  bridge 
because  something  is  added.  The  additional  part, 
according  to  Bayley  J.  in  Rex  v.  Devon  (c),  is  pro  tanto 
a  new  bridge ;  but  it  is  not  the  less  true  that  an  an- 
cient bridge,  repairable  by  the  township  of  Adderbury 
East,  is  outj  of  repair :  that  was  the  fact  to  be  stated  in 
the  indictment ;  and  the  prosecutors  were  not  called  upon 
to  allege  more.     That  something  added  to  the  original 


(a)  4B.ia  670. 
(c)  4  5.  S-  a  679. 


(6)  S  East,  353.,  note  (a> 
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structure  was  new,  would  be  matter  of  evidence ;  and  the  Queen*s  Bench. 

defendants  would  not  be  unduly  prejudiced  by  a  verdict '___ 

of  Guilty ;  for,  on  a  subsequent  prosecution,  it  might  be 
explained  by  proof  how  much  of  the  bridge  mentioned 
in  this  indictment  was  ancient  and  how  much  modern. 
[Lord  Denman  C.  J.  Suppose  this  were  a  road  merely, 
instead  of  a  bridge;  would  it  be  the  less  an  immemorial 
highway  because  a  new  piece  had  been  added  at  the 
side  ?  I  do  not  think  the  public  are  called  upon  to  make 
distinctions  on  such  grounds.] 


The  QuKSM 

V. 

The  Inhabit- 
ants  of 

Addirburt 
£a8t. 


Kelly  and  G.  Hayes^  contr^     First,  as  to  the  declar- 
ations.    The  evidence  was  prima  facie  inadmisdble.     It 
lay  on  the  parties  offering  such  proof  to  shew  that  the  per- 
sons who  made  the  declarations  were  defendants  on  the 
record  :  the  onus  was  not  on  the  objectors,  as  it  was  in 
Idarsden  v.  Stansfield  (a).  It  does  not  appear  that  William 
and  James  Gardner  were  rated  inhabitants  when  they 
made  the  declarations.     [Coleridge  J.   The  inhabitants 
^nerally  are  the  defendants  on  such  an  indictment  as  this : 
^hey,  and  the  two  who  usually  appear  and  plead,  are 
never  described  as  rated  inhabitants.     The  fine  might 
be  levied  on  persons  not  rated.]     In  Marsden  v.^Stans- 
Jield  {a)  and  JRez  v.  Kirdford  (b)  it  was  held  that  in- 
habitants not  rated  were,  on  that  account,  competent  to 
be  witnesses,   although  rateable.     [Patteson  J.    Can  a 
township  discharge  an  individual  from  liability  to  re- 
pair, by  leaving  him  out  of  the  rate?     Coleridge  J.  The 
question  here  is,  whether  the  parties  were  compellable 
to  be  witnesses,   not  whether  they  were  competent. 
I^atteson  J.  Inhabitants  were  liable  to  repair  before  there 
Was  any  rating.     All  the  inhabitants  of  a  parish  or 


(a)  7  J9.  4f  C  815. 
V0L.T.  y.s. 


(h)  2  East,  559. 
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Foivme  V.  township  are  liable    for   non-repair.     What  does  it 

!_  matter  whether  parties  are  rated  or  not?    If  you  can 

^'""'  shew  that  these  persons  were  compellable  to  be  wit- 

^Mte  dr*'*"  ^^^^^^*  your  argument  may  have  weight.]     Stat.  3  & 

Adderbtot     4  yici.  c.  26.  must  have  that  effect 
East. 

Secondly.  The  liability  to  repair,  as  alleged  in  the 

indictment,   includes  all  of  the  structure  that  lies  in 

Adderbury  East ;  and  the  defendants,  if  judgment  passed 

against  them,  would  be  concluded  for  the  future  as  to 

the  new  as  well  as  the  old  part.     The  indictment  there* 

fore  fails  altogether.      It  was  clearly  not  intended  by 

the  admission  to  adopt  such  a  liability;   nor  do  the 

words  incorporate  the  allegations  of  the  indictment  to 

that  extent.     [Patteson  J.    The  bridge  appears  to  have 

been  widened  by  the  township  itself.]     Still  the  new 

part,  if  it  is  of  public  utility,  must  be  repaired   by 

the  county ;  Bex  v.  Hie  West  Riding  of  Yorkshire  {a\ 

Rex  V.   Middlesex  (i).     [Lord  Denman  C.  J.     In   the 

latter  case  the  added  foot  bridge,  which  the  county  was 

held  liable  to  repair,  was  a  distinct  structure.   Patteson  J. 

It  was  made  by  road  trustees,  with  the  consent  of  part 

only  of  the  landholders  who  were  bound  to  keep  up  the 

ancient  bridge.]     In  the  earlier  case  of  Rex  v.  The  West, 

Riding  of  Yorkshire  (c)  a  foot  bridge,  repairable  by  cerw 

tain  townships,  was  enlarged   by  them  to   a  carriage 

bridge ;  and  it  was  held  that  they  could  not  be  charged 

by    indictment   as  liable   to   the  repair  of  a  carriage 

bridge.     [Patteson  J.    There  the  character  of  the  bridge 

was  altered.     Here  the  widening  was  not  a  making  new, 

but  only  a  mode  of  repair.]     The  point,  as  now  put, 

is  not  raised  on  the  other  side ;  but  the  suggestion  of  it 

(a)  2  East,  342. 

(6)  ^  B.^Ad,  201.     Sec  stat.  43  G.  S.  c  59.  «.  5. 

(c)  2  Easl9  351.  note  (a). 
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shews  that  the  form  of  the  indictment  is  prejudicial,  as  QuemU  Bench, 

it  preclodes  the  defendants  from  meeting  the  supposed  * 

difficulty.     The  allegation,  that  the  township  has  im-     •'^  Q^^^mK 

memorially  repaired  and  amended  ^^  the  said  par^  of    ^«  inbabit- 

the  said  bridge  '*  described  in  the  earlier  part  of  the     AmamMovr 

Bait. 
count,  which  lies  in  Adderbwy  East^  is  not  true  when 

leferred  to  the  bridge  in  question.     ICoUridge  J.     You 

say  that  the  allegation  describes  the  present  state  of 

things;  but  does  not  it  describe  the  ancient  also ?]     It 

iodndes  all  that  now  exists,  and  cannot  be  taken  dis>- 

tributively.     If  the  defendants  suffered  judgment  on  thb 

indictment,  and  were  charged  hereafter  with  the  repair 

of  the  whole  bridge,  it  would  be  thrown  upon  them  to 

sbew  bow  much  of  an  immemorial  bridge  was  in  the 

township  when  this  conviction  took  place.     [Patteson  J. 

The  question  would  always  be,  what  the  immemorial 

bridge  was.    TuovADenman  C.  J.   It  is  as  beneficial  for 

^ou  that  the  subject  matter  of  the  indictment  should  be' 

divisible  as  otherwise,  except  for  the  purpose  of  an  ob^ 

Jection  on  variance.]     It  would  have  been  easy  to  allege 

iti  the  indictment  that  the  defendants  had  and  ought 

to  have  repaired  a  certain  part  of  the  said  bridge,  to 

^^it  the  breadth  of  nine  feet. 

Lord  Denman  C!.  J.     The  first  objection  is  not  borne 

^i^ut  by  Stat  8  &  4  Vict.  c.  26.     That  merely  enacts  that 

^o  person  shall  be  disabled  from  giving  evidence  by 

^^ason  only  of  his  being,  as  the  inhabitant  of  a  parish 

^>r  township,  rated  or  liable  to  be  rated.     But  it  was 

^ot  contended  here  that  the  parties  were  disqualified 

"from  giving  evidence  because   they   were   rated:    the 

argument  was  that,  as  parties  to  the  record,  they  were 

not  compellable  to  be  witnesses.     And,  for  that  reason, 

o  2 
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their  declarations  were  admissible.  I  should  put  this 
point  on  higher  ground  than  that  taken  at  the  bar,  and 
should  say  that,  where  persons  are  discharging  a  public 
duty,  they  are  prima  facie  authorized  to  make  com- 
munications of  this  kind,  and  their  admissions  are  a 
proceeding  which  must  be  evidence  against  those  for 
whom  they  act.  It  would  be  contrary  to  common  sense 
to  say  that  a  jury  could  not  look  at  these  admissions. 
As  to  the  second  point,  I  think  there  is  no  misdescrip- 
tion. If  the  township  widened  the  bridge,  it  appears 
extremely  doubtful,  as  my  brother  Patteson  suggests, 
whether,  instead  of  their  being  entirely  discharged  on  this 
account,  they  are  not  rendered  liable  to  repair  the  whole, 
if  it  were  proved,  first,  that  the  original  part  was  repdr- 
able  by  them,  and,  secondly,  that  the  widening  was 
necessary.  But,  as  to  misdescription,  the  averment  is 
that  there  was  an  ancient  bridge  in  the  township,  re- 
pairable  by  the  inhabitants.  Proof  that  any  such  bridge 
existed  will  support  that  allegation  ;  and,  if  the  defend- 
ants say  that  they  are  liable  to  a  certain  extent  only, 
they  may  draw  their  line,  and  shew  the  amount  of 
liability  by  evidence. 


Patteson  J.  The  admissibility  of  the  declarations 
in  evidence  here  turned,  not  upon  the  parties  being 
rated  inhabitants,  but  on  their  being  rateable,  and  being 
parties  to  the  record.  Overseers  or  surveyors  cannot 
exempt  persons  from  an  indictment  by  omitting  to  rate 
them.  Every  inhabitant,  whether  actually  rated  or  not, 
is  liable  on  an  indictment  against  the  inhabitants,^  and  is 
a  defendant  on  the  record.  He  may,  though  a  defend- 
ant, be  a  competent  witness  by  statute ;  but  it  does  not 
follow  that  the  Crown  could  compel  him  to  give  evidence 
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against  his  own  interest.   At  all  events  be  is  a  defendant  Qveen^t  Bench. 
on  the  record ;  and  what  a  defendant  on  the  record  says  ^' 

is  evidence  against  him  in  every  case.    As  to  the  widened 
part  of  the  bridge,  it  seems  to  me  that  the  inhabitants 
of  the  township  were  liable  to  repair  it.     In  Rex  v. 
Middlesex  (a)  the  added  part  was  a  new  bridge.     Here 
the  widening  was  only  a  mode  of  repair.     I  throw  this 
out  that  I  may  not  be  taken  to  acquiesce  in  what  has 
been  suggested  on  this  part  of  the  case  on  behalf  of  the 
defendants.     I  am  strongly  of  opinion  that  under  the 
present  circumstances  the  township  would  be  liable  to  the 
whole  repair.   But,  as  to  the  point  of  misdescription,  the 
all^ation  that  there  is  <^  a  certain  common  and  public 
bridge  *'  which  the  township  has  immemorially  repaired 
does  not  necessarily  imply  that  they  are  liable  to  re- 
pair the  new  part*     The  defendants  argue  that  they  are 
not  so  liable,  because  the  added  portion  is  not  part  of  the 
immemorial  bridge,  and,  at  the  same  time,  that  the  in- 
dictment varies  from  the  fact,  because,  iu  charging  them 
urith   repairs  of  the  ancient  bridge   in  general  terms, 
it  charges  them  with  liability  to  repair  the  new  part. 
So  they  treat  the  bridge  as  a  whole  for  the  purpose  of 
variance,  but  not  as  a  whole  for  the  purpose  of  liability. 
The  ancient  immemorial  bridge  remains  as  it  always 
^os.     If  the  new  portion  is  no  part  of  it,  there  is  no 
Edition  of  liability. 


Williams  J.  The  witnesses  in  this  case  were  parties 
^o  the  indictment ;  if  a  fine  were  imposed,  they  were 
liable  to  it.  The  question,  whether  an  inhabitant 
^as  actually  rated  or  not,  has  been  deemed  material 


(a)  S  B.^  Ad,  201. 

o  d 
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Volume  K      where  his  admissibility  depended  on  his  having  an  in- 
terest  or  no  interest  in  the  cause ;  Bex  v.  Kirdford  (a) : 
TheQuuK    but  here  the  admissibility  depended  on  the  witnesses 
Hie  Inhabit-    being  parties  to  the  cause ;  and  to  that  point  it  was  quite 
Adpsebukt    immaterial  whether  they  were  in  (act  included  in  a  rate 
or  not     As  to  the  other  objection,  it  is  not  denied  that 
there  was  such  a  bridge  as  the  indictment  describes; 
but  it  is  argued  that  there  was  a  bridge  of  that  descrip- 
tion, and  something  more.     That  does  not  negative  the 
existence  of  an  immemorial  bridge,  with  the  repair  of 
which  the  defendants  are  charged ;  and,  the  existence  of 
such  a  bridge  being  admitted,  the  objection  fails. 

Coleridge  J.  To  apply  stat  S  8c  4  Vict.  c.  26.  as 
the  defendants  have  done  would  give  it  much  too  wide 
an  effect.  The  first  section  renders  persons  competent 
as  witnesses,  who  would  otherwise  have  been  .dis- 
qualified by  being  rated  or  rateable ;  the  second  makes 
a  like  provision  for  nominal  parties  to  a  trial,  appeal 
or  other  proceeding ;  but  it  does  not  affect  actual  par- 
ties. We  all  put  this  case  upon  the  ground  that  the 
witnesses  were  substantially  parties  to  the  indictment 
Then  as  to  the  indictment  itself.  The  material  allega- 
tion is,  that  there  was  an  immemorial  bridge,  which  the 
defendants  were  bound  to  repair :  and  it  was  proved  that 
an  ancient  bridge  existed,  to  which  some  repairs  had 
always  been  done  by  them.  Either  the  whole  of  that 
bridge,  including  the  added  part,  is  still  an  ancient 
bridge,  and  the  liability  the  same  as  before ;  or  the  new 
part  is  severable,  so  that  there  is  an  ancient  bridge  and 
something  else.  Either  state  of  things  will  support  the 
allegation.     There  is  no  doubt  that,  after  conviction  on 

(a)  2  East,  55^ 


East. 
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tbis  indictment,  the  defendants  may  have  more  difficulty  Quem*s  Bench. 
than  they  would  have  otherwise  have  had  in  making  out 
their  exemption  from  liability  as  to  the  new  part  of  the     '^^  Qvmms 

briSge,  if  they  are  exempt,  on  which  point  I  will  say  Tiie  Inhabit- 

ants  of 

nothing.     But  that  amounts  only  to  a  greater  difficulty      AoDiKiun- 
on  the  evidence,  and  cannot  vary  the  law. 

Rule  discharged  (a). 

(a)  See  Ba  ▼.  Lanctuhire,  2  B,  ^  Ad,  813. ;  Bex  v.  Devon,  S  B.  ^- 
Jd,  383. 


Shenton  against  James. 


November  nth. 


A  SSUMPSIT.  The  declaration  stated  that  defendant  a  note  was 

made  his  promissory  note,  and  delivered  the  same  fofiowlSg  fomi. 

to  plaintiff,  and  thereby  promised  to  pay  plaintiff  50/.  i'^^^^^^' 

on  demand.     Plea,  that  defendant  did  not  make  the  P'y  ^\^'  ^'•» 

in  connder- 

said  promissory  note,  in  manner  and  form  &c.     Issue  ation  of  fore- 
going and  for- 

thereon  (a).  bearing  an 

action  in  the 

On  the  trial,  before  Williams  J.,  at  the  last  summer  Queen^s  Bench 
assizes  at  Stafford,  the  instrument  declared   upon  ap-  ^[ertainc^by 
peared  to  be  as  follows  :  —  «  1 7th  December  1 843.     On  ^^°|  ^  ^^at 
demand,    I   promise   to   pay  to    W.  Shenton  the  sum  ^f  UieLT*^** 
of  50/.  in   consideration  of  foreffoing  and  forbearing  suttained  by  hi* 

°       °  ^    wife,  in  respect 

an  action    at    law   in   the   Court  of   Queen's   Bench  of  my  liability 

for  non-repair 

for  damages  ascertained  by  consent  to  amount  to  that  of  a  footway." 

,  «...  •       1   1       ••         T       •  Held,  that 

sum,  by  reason  of  the  injury  sustained  by  his  wite,  in  the  instrument 
respect  of  my  liability  for  non-repair  of  a  footway  in  the  ^j*^  ^^  ^^ 
parish  of  Seighford.     Thomas  James^    A  verdict  was  "d^^;,^„;^^^d 

was  a  valid 
promissory 
(a)  There  were  other  pleas,  not  material.     See  a  report  of  the  case  at   note. 
^B  FriuSy  Shenton  v.  James,  1  Carr,  4f  JfRrw,  136. 

o  4 
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found  for  the  plaintiff,  leave  being  reserved  to  move  to 
enter  a  nonsuit  on  the  point  after  stated. 

a.  V.  Richards  in  this  term  (a)   moved  accordingly. 

This  was  only  an  agreement.     It  was  not  a  promissory 

note,  because  the  engagement  to  pay  was  not  absolute : 

it  was  an  agreement  to  pay,  in  consideration  of  the 

plaintiff's  "  foregoing,"  not  of  his  having  foregone,  the 

action.     Clarke  v.  Percival{b)  and  Home  v.  Redjearn  (c) 

shew  that  such  an  instrument  is  not  a  note  within  stat. 

3  &  4  Ajm.  c.  9.  s.  1. 

Cur.  adv.  vtdL 


Lord  Denman  C.  J.  now  delivered  judgment  as 
follows. 

We  think  it  clear  that  this  was  a  promissory  note 
on  an  executed  and  completed  consideration,  '^  fore- 
going and  forbearing  an  action  at  law,"  '^  for  damages 
ascertained  by  consent"  to  amount  to  50/.,  ''by  reason 
of  the  injury  sustained  *'  &c.  All  here  is  past :  something 
has  been  done  for  which  the  damages  are  ascertained ; 
and  the  note  is  given  in  consideration  of  foregoing  an 
action.  Littlcdale  J.  said  of  the  note  in  Clarke  v.  Per-- 
cival  {b)j  '^  On  the  face  of  it,  it  is  clear  that  it  is  not 
payable  at  all  events."  Here  the  note  clearly  is  so. 
Three  at  least  of  the  judges,  in  that  case,  appear  to  have 
thought  that  the  words  did  not  amount  to  a  promise  at 
all.     Here  a  distinct  promise  is  given. 

Rule  refused  (rf). 

(a)  November  3d«  Before  Lord  Denman  C.  J.,  Williams,  Coleridge, 
and  JFig/Uman  Js. 

(6)  2  B.  ^  Ad.  660.  (c)  4  New  Ca,  4SS. 

(d)  See  Haigh  v.  Brooks,  10  A,  ^  E,  309.  Lord  Huntingtower  ▼• 
Gardiner,  i  B.  ^  C,  297. 
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The  Queen  offatnsf  The  Inhabitants  of        saturdayy 

^'^  November  \\\h. 

Cabtworth. 

^N  appeal  by  the  inhabitants  of  Cartworth,  in  the  When  the 

West  Riding  of  Yorkshire,  against  an  order  of  have  gramecTa' 
removal,  the  sessions  confirmed  the  order,  subject  to  the^moUon%or 
the  opinion  of  this  Court  upon  a  special  case,  which  ^rin'^^u'^th**' 

was  stated,    and    the  proceedinfics   removed    into    the  o^^ers  must  (by 

\  °  ^  sut  13  G.  2. 

Queen's  Bench  by  certiorari.     The  case  standing  in  cis.  i.  5.)be 

stTTed  on  two 

the  Crown  paper  for  argument,  Pashley,  in  this  term,  or  more  jus. 
obtained  a  rule  calling  on  the  prosecutors  of  the  writ  to  actually  pre- 
shew  cause  why  it  should  not  be  quashed.    The  ground  J^ons!  * 
of  motion  was,  that  notice  did  not  appear  to  have  been  ^J^Ld^ 
given,  as  required  by  stat.  13  G.  2.  c.  18.  s.  5.,  to  two  of  |j^*J**^?"j*" 
the  justices  by  whom  the  order  of  sessions  was  made.       i"g  ^>>^  ^^^ 

notice  was 

It  appeared  that  the  certiorari  was  granted.  May  7th,  served  on  per- 

sons  described 

1842,  on  an  affidavit  sworn,  April  30th,  by  the  attorney  in  the  affidavit 
fbr  the  appellants,  stating :  "  That,  at  the  quarter  ses-  thecoumy,°&c, 
s«ions  of  the  peace  for  the  West  Riding  of  the  county  of  ^^nl'^t^e 
Yorkj  held  by  adjournment  at  Wakefield^  in  and  and  for  ^^^^^^^^^ 
the  said  Ridincr,  a  certain*appeal  ajjainst  an  order  made  ^^^^.  **  ^**? 

*=*  1  4  o  sessions  when 

by  two  justices  of  the  said   Ridinfj  touching  the  re-  the  order  was 

■^  -^  o  fo  made,  the  writ 

moval  of  &c  "  came  on  to  be  heard,  and  that,  on  ^ch  will  be  quashed, 
hearing,  an  order  was  made  confirming  the  said  order,  will  not  pre- 
but  subject  to  a  case  for  the  opinion  of  her  Majesty's  JusUce  qualiHed 
Court  of  Queen's  Bench :   and  this  deponent  further  ^Jr^'^rlws 
saith  that  he  did,  on  the  29th  day  of  Jpril  instant,  serve  "^^  actually 

•^  "^  present  there 

Thomas  Homcastle  Marshall,  Esquire,  and  that  he  also  ^^en  any  par- 
ticular order 
was  made. 
On  motion  to  quash  th^  certiorari  for  the  reason  above  stated,  mere  lapse  of  time,  how- 
^>er  long,  since  the  writ  issued,  is  no  answer. 
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_   cliffe,  Esquire,  two  of  her  Majesty's  justices  of  the  peace 
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The  QnsKN  for  the  Said  Riding,  with  two  copies  of  the  notice  here- 
The  Inhabit-  unto  annexed,  by  delivering  a  copy  of  such  notice  to  each 
Cabiwobth.  of  them  the  said  T.  H.  M.  and  J.  &,  personally.'*  The 
notice  was  as  follows.  "  To  John  Sutcliffe  and  Thomas 
Homcastle  Marshall^  Esquires,  two  of  her  Majesty's  jus- 
tices and  keepers  of  the  peace  of  the  West  Riding  of  the 
county  of  York.  Take  notice  that  her  Majesty's  Court 
of  Queen's  Bench  will  be  moved  on  the  7th  day  of  Mmf 
next,  or  as  soon  after  as  counsel  can  be  heard,  on  be- 
half of  the  township  of  Cartworthj  in  the  West  Riding 
of  the  county  of  Yorkj  that  a  writ  of  certiorari  may 
be  issued  to  remove  into  the  said  Court  a  certain  order 
made  at  the  general  quarter  sessions  of  the  peace  held 
by  adjournment  at  Wakefield  in  and  for  the  said  Riding 
on  the  5th  day  of  January  last,  confirming  a  certain 
other  order,  made  by  two  justices  of  the  peace  in  and 
for  the  said  Riding,  touching  the  removal  of  Matthew 
WadgoDorth  "  &c.  "  from  the  township  of  Upperthong  in 
the  said  Riding  to  the  said  township  of  Catiworthj  and 
in  confirming  which  order  a  special  case  was  reserved 
by  the  said  court  of  quarter  sessions  for  the  opinion  of 
her  Majesty's  Court  of  Queen's  Bench.  Dated  the 
29th  day  of  April  1842.  Stephenson  Floydy  and  Booths 
Htutdersfield,  attorneys  for  the  inhabitants  of  the  said 
township  of  CartworthJ*  The  certiorari  (directed  **  to 
the  keepers  of  our  peace  and  our  justices  assigned  to 
hear  and  determine  "  &c.  "  within  the  West  Ridmg  of 
our  county  of  Yorkf  and  to  every  of  them,"  and  re- 
quiring a  return  by  them  or  one  of  them  immediately 
after  receipt  of  the  writ)  was  tested  May  9th,  1842.  A 
return  was  made,  December  23d,  1842.     The  rule^  call- 
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iDg  upon  the  respondents  to  shew  cause  why  the  order  Quem*s  Bench, 
of  removal  and  order  of  sessions  should  not  be  quashed,        ^^^^' 
^as  obtained  in  Trinity  term  (June  1 5th)   1843,  and 
was  served  on  the  respondents  on  19th  October  1848. 


Pickering  now  shewed  cause.  This  objection  cannot 
be  taken  so  long  after  the  issuing  of  the  certiorari. 
'Rex  V.  Raitislaw  (a).  Rex  v.  Nicholls{b)  and  Rex  v. 
Wakefield  {c)  may  be  cited :  but  none  of  those  cases  is 
an  authority  for  the  motion  afler  so  long  a  delay.  Pat' 
teson  J«,  in  the  first  cited  case  {a),  expressly  disclaimed 
^  deciding  that  in  all  cases  such  a  motion  may  be  made 
after  any  lapse  of  time."  Regina  v.  Hiyao  (rf),  which  may 
also  be  cited,  shews  only  that  an  objection  to  the  notice 
does  not  necessarily  come  too  late  after  th&  rule  for  a 
certiorari  has  been  enlarged  by  consent 

Pashley,  contra,  was  called  upon  by  the  Court  as  to 
this  point.    The  rule  to  shew  cause  why  the  orders 
should  not  be  quashed  was  served  only  on  the  19th  of 
last  October.     If  the  notice  of  application  for  a  certiorari 
^was  not  served  on  the  right  justices,  they  have  been 
strangers   to   the    proceedings    until    the    last   month. 
14o  step  had  been  taken  by  them  in  pursuance  of  the 
notice  before  the  present  motion.     [Lord  Denman  C.  J. 
If  the  notice  of  certiorari  was  served  upon  wrong  par- 
lies, the  matter  is  open  for  ever.] 

Pickerings  in  continuation.  It  may  be  admitted  that 
the  notice  would  have  been  insufficient  if  it  had  ap- 
peared, as  in  Rex  v.  Rattislaw  (^),  that  one  of  the  jus- 

(«)  5  DowL  P.  a  539. 

<6)  Note  (a)  to  Rex  v.  The  Justices  of  Glamorganshire,  S  T,  R,  280. 

(c)  I  Btirr.  485.  (d)  11  A.  i  E.  159. 

(e)  5  DowL  P.  a  539. 


The  Quux 

V. 

The  iDhabit- 

anttof 
Caitwoeth. 
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tices  served  was,  in  fact,  absent  when  the  sessions 
made  their  order*  In  Regina  v.  Ham  (a)  the  appoint- 
ment of  overseers,  which  it  was  proposed  to  remove  by 
certiorari,  had  been  made  by  four  justices,  and  the 
notice  was  served  on  justices  of  the  same  names,  but 
not  otherwise  identified  with  the  four  whose  appoint- 
ment was  questioned ;  and  this  was  held  an  insufficient 
notice.  But  every  justice  of  a  county  or  riding  may  be 
presumed  to  be  present  at  quarter  sessions,  though  the 
same  presumption  may  not  extend  to  a  petty  session.  In 
Begina  v.  The  Justices  of  Lancashire  (b)  it  was  objected 
that  Richard  Gould,  on  whose  behalf  the  notice  of  ap- 
plication for  a  certiorari  purported  to  be  given,  was  not 
shewn  by  affidavit  to  be  the  person  actually  applying; 
but  Pattcson  J.  said  '^  The  justices  might  have  shewn, 
as  cause  for  not  granting  a  certiorari,  that  Gould  was  not 
the  party  really  applying;  and,  if  they  had  proved  that^ 
the  writ  could  not  have  gone.  As  it  is,  notice  suffi- 
ciently appears."     The  same  answer  may  be  given  here. 

Pashley,  contra,  relied  upon  Rex  v.  Rattislaw  (c)  and 
Rex  V.  Nicholls  (d),  as  shewing  that  the  motion  to  quash 
the  certiorari  was  not  too  late.  [Lord  Denman  €•  J. 
We  are  satisfied  as  to  that.]  The  substantial  objection 
in  Rex  v.  Rattislaw  {c)  was,  that  the  prosecutor  of  the 
certiorari  had  not  *^  duly  proved  upon  oath,'*  as  stat. 
13  G.  2.  c.  IS.  5.  5.  requires,  that  he  had  given  six  days 
notice  to  •*  the  justice  or  justices"  "by  and  before  whom" 
the  order  had  been  made.  That  applies  to  the  present 
case.  Regina  v.  Hauo  {a)  is  conclusive.  Lord  Denman  C.  J. 
said  there:    "Nor  do  I  find   that   the  justices   upon 


(a)  11  A.^  E.  159.   ' 
(c)  5  DowL  P.  C.  539. 


(6)  \l  A,4:E.  144.153. 
(d)  5  r.  it.  28a  note  (a). 
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whom  the  notice  is  served  are  the  justices  who  made  the  QyemU  Bench. 

1  04.0 

order.     It  is  no  answer  that  the  end  which  the  statute  

had  in  view  will  be  attained :  the  objection  made  is,  that     '^^  Quux 

the  enactment  of  the  statute  is  not  complied  with.     I    The  inbabiu 

disclaim  looking  to  any  thing  but  what  the  statute  re-    Caktwoetb. 

quires."    [Coleridge  J.   It  oflen  happens  that  magistrates 

attend  on  the  first  day  of  the  sessions,  and  are  named  in 

the  caption,  but  are  not  present  on  subsequent  days. 

Must  it  be  shewn  that  the  magistrates  served  with  notice 

were  actually  present  when  the  order  was  made?]    At 

least  it  should  appear  that  they  are  magistrates  named 

in  the  caption.     The  justices  served  with  notice  in  this 

case  may  not  even  have  been  in  the  commission  when 

the  order  was  made  (a).     The  fact  that  the  sessions  had 

granted  a  case  was  no  reason  that  the  law  as  to  notice 

of  certiorari  should  not  be  strictly  enforced ;  Rex  v.  The 

Justices  of  Sussex  {b).    And  there  is  the  more  reason  for 

it  because,  by  the  practice  which  has  long  prevailed,  the 

rule  for  a  certiorari  is  absolute  in  the  first  instance. 

Lord  Denman  C.  J.  We  are  satisfied  that  this  rule 
mast  be  made  absolute.  The  only  ground  on  which 
the  notice  could  be  supported  must  be  the  presumption 
that  all  the  magistrates  of  the  Riding  were  present  at  the 
quarter  sessions ;  but  that  is  a  fiction  of  law  for  which 
We  cannot  trace  any  authority  beyond  the  argument  of 
Counsel.  The  caption  in  the  present  case  does  not  pre- 
tend to  assert  that  all  were  present  (c).  Then  it  was 
necessary  that  justices  who  actually  were  present  should 
have  been  called  upon  to  consider  whether  or  not  they 

(a)  See  Begjinaf,  Martin,  note  (a)  to  Tayhry,  CletMon,  2  Q.  P.  1037. 
(6)  \  M.^S.  631,  734. 

(c)  It  suted  the  scsn'ont  to  have  been  holden  <*  before  the  Hon.  Edmn 
LuceUeSf  chainDan,  John  Yorke,  Esq.,  and  others  their  fellows,  justices** 
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the  sessions  had  granted  a  case:  but  it  is  just  possible 

The  Qoiiw     that  justices  may  wish  to  allege  that  no  leave  to  state  a 

The  Inhabit-    case  was  really  reserved;  or  that  it  was  reserved  on 

Caktwobzh.    terms  which  have  not  been  complied  with;  or  other 

grounds  of  objection  :  and  as  to  the  probability  of  this 

we  cannot  draw  any  line.     And  I  think  the  objection  is 

still  open»  notwithstanding  the  lapse  of  time. 

WiLUAMS  J.  Looking  to  the  language  of  the  statute 
as  well  as  to  the  reason  of  the  thing,  I  am  of  opinion 
that  the  objection  is  valid.  The  purpose  for  which  it  is 
enacted,  in  stat.  IS  6.  2.  c.  18.  s.  5.,  that  notice  shall  be 
given  to  the  justice  or  justices  making  the  order  is, 
*^  that  such  justice  or  justices,  or  the  parties  therein 
concerned^  may  shew  cause,  if  he  or  they  shall  so  think 
fit,  against  the  issuing  or  granting  such  certiorari."  I 
agree  that  this  motion  can  be  resisted  only  on  the  pre- 
sumption of  all  the  justices  being  present  at  the  sessions ; 
and  for  that  there  is  no  ground  either  in  the  caption  or 
in  fact;  but  the  contrary  assumption  is  the  probable  one. 

CoL£Rin«E  J.  I  am  of  the  same  opinion,  though  I 
come  to  it  with  great  reluctance.  The  enactment  does 
not  seem  to  have  been  framed  in  contemplation  of  matters 
arising  at  quarter  sessions.  In  other  proceedings, 
where  the  magistrates  who  act  may  individually  be  placed 
in  peril,  it  is  matter  of  substance  that  notice  of  the  mo- 
tion for  a  certiorari  should  be  given  to  those  who  will  be 
called  upon  to  justify  their  proceedings.  But,  where  the 
sessions  have  granted  a  special  case,  the  notice,  is  mere 
form.  However,  it  is  necessary  on  principle  that  the 
statute  should  be  complied  with ;  and  that  principle  must 
govern  our  decision. 
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WioHTMAN  J.     It  is  not  to  be  presumed  that  all  the  Quem*t  Bench. 

1843 
magistrates  are  present  at  the  quarter  sessions ;  and,  if  ' 

it  were,  the  documents  here  do  not  show  that  the  parties  ^®  Qoww 

who  received  notice  were  magistrates  when  the  order  of  ^®  inh^u 

sessions  was  made.  Caktwobth. 

Rule  absolute  (a). 

(a)  Two  motions  in  this  case  were  afterwards  made  in  tfae  Bail  Court, 
for  which  sec  Begina  ▼.  Inhabitants  of  Cartworth,  VDowL  ^  Lovmdes,  842. 
The  following  case,  decided  in  the  latter  part  of  the  term,  is  placed  here 
to  iccompuiy  Rigina  t.  Carhoorth* 


The  QuEBN  against  The  Inhabitants  of       jiiursday, 


GiLBERDIEE. 


I^ovember  2Sd, 


f) 


N  appeal  against  an  order  of  two  justices  removing  On  motion  to 

^  quash  a  cer- 

WilUam  Broader^  his  wife  and  children,  from  the  tiorari  remoT- 
t^wnship  of  Yokefleet  to  the  township  of  Gilbcrdike^  both  Jhf  ^J^thiL 
in  the  East  Riding  of  Yorkshire^   the  sessions  {April  ^^^^^ 
184S)  confirmed  the  order.     The  appellants,  on  Septefti-  "^''^^^^^6 
At  30th  1843  (a),  obtained,  by  order  of  a  Judce,  a  cer-  ^^'  ™ 

^  "^  °  granted  on 

tiorari  to  remove  the  order  of  sessions  into  this  Court,  affidavit  that 

notice  had  been 

*The  notice  of  motion  for  a  certiorari  was  addressed  "  To  served  (under 
Jticiard  Beikellj  Esquire,  and  the  Rev.  Daniel  Fergusouj  c,  is.  s.  5.)  on 
two  of  her  Majesty's  justices  of  the  peace  for  the  East  wiioweie ' 
Riding  of  the  county  of  Yorkj'  and  informed  them  that  JJ^^^^^bc 

justices  of  the 
Ridhig,  but  were^Dot  sworn  to  have  been  present  when  the  order  was  made. 

Held,  that  the  affidavits  did  not  warrant  the  writ,  and  that  the  defect  was  not  cured  by 
•ffidavits  exhibited  on  shewing  cause,  more  than  six  calendar  months  after  the  order  of 
•cttions,  that  B,  and  F,  were  justices  present  at  the  making  of  the  order. 

Writ  quashed. 

(a)  A  rule  nisi  was  obtained  in  Trinity  term  for  a  certiorari  to  bring 
^  the  order  of  removal ;  but  vras  discharged  because  six  days*  notice  had 
'^  been  given  to  one  of  the  justices. 
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a  certiorari  would  be  applied  for  before  a  Judge  to  re- 
move into  this  Court  **  a  certain  order  made  at  the 
general  quarter  sessions  of  the  peace  held  at  Beoerley  in 
and  for  the  said  Riding  on  "  &c.,  '*  confirming  a  certain 
order  of  removal "  &c. ;  and  that  the  Court  or  a  Judge 
would  aflerwards  be  moved  to  quash  the  order.  Affi- 
davits of  service  of  the  notice  were  produced  before  the 
Judge  at  chambers,  stating  that  the  deponents  had  per- 
sonally served  *'  Richard  BetheUy  Esquire,  one  of  her 
Majesty's  justices  of  the  peace  for  the  East  Riding  of 
the  county  of  York,**  and  "  the  Rev.  Daniel  Ferguson^ 
one  of  her  Majesty's  justices  of  the  peace  "  for  the  same 
Riding.  The  order  (with  other  documents)  having  been 
returned  in  obedience  to  the  writ,  a  rule  was  obtained 
in  this  term  calling  upon  the  prosecutors  of  the  certio- 
rari to  shew  cause  why  it  should  not  be  quashed.  One 
objection  to  the  writ  was,  that  the  notice  did  not  appear 
to  have  been  served  upon  justices  who  w^ere  present 
when  the  order  of  sessions  was  made. 


Archbold  now  shewed  cause  on  an  affidavit,  sworn 
this  term,  which  stated  that  Mr.  Bethell  and  Mr.  FcT' 
gusofi  were  two  of  the  magistrates  present  at  the  hearing 
of  the  appeal. 


Baincs  contra.  Regina  v.  The  Justices  of  Shrewsbury 
and  Salop  {a)  and  Regina  v.  Carlworih  (i)  are  conclusive 
in  favour  of  this  application.  The  facts  now  alleged 
were  not  proved  before  the  Judge  who  granted  the  writ; 
and  the  materials  for  deciding  on  the  application  ought 
to  be  complete  when  it  is  made :  otherwise,  defects  in  the 

(a)  9  DowL  P,  C.  501.     This  case  appears  to  be  the  same  as  Reginm 
▼.  How,  11  -<<.  j'  JE>  159,,  cited  in  Reginay,  Cartworth^Bnt^,  pp.  203,  S04. 
(6)  Autd,  p.  201. 
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origiiial  proceedings  for  a  certiorari  might  at  any  time  Queen*s  Bench. 
be  repaired  by  a  subsequent  affidavit     The  writ  was 
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granted  ex  parte;  the  first  opportunity,  tlierefore,  which     The  Quhn 

the  respondents  have  had  to  contest  the  proceedings  was    The  Inhabit- 

by  this  motion.    [Lord  Denman  C.  J.     I  think  this  ob-    GiLUftuxi. 

jection  must  prevail.     If  the  six  calendar   months  (a) 

had  not  elapsed,  the  case  might  be  diiferent ;  but  here 

the  fact  of  notice  to  the  proper  justices  is  not  brought 

before  the  Court  till  more  than  six  months  after  the  order 

of  sessions.]    ArcKbold.   It  appeared  on  affidavit  before 

the  Judge  that  Mr.  BetAell  and  Mr.  Ferguson^  magistrates 

of  the  East  Riding,  had  been  served  with  notice.     And 

it  is  now  proved  that  those  magistrates  were  present  when 

the  sessions  made  their  order.      [Coleridge  J.      You 

should  have  proved  that  to  the  satisfaction  of  the  Judge 

at  chambers.    Lord  Denman  C.  J.  According  to  your 

argument,  if  the  affidavits  used  at  chambers  had  called 

them  justices  of  MiddleseXf  you  might  now  have  shewn 

that  they  were  justices  of  the  East  Riding.] 


Per  Curiam  (i). 


Rule  absolute. 


(a)  Stat.  IS  G.2.  c  18.  f .  5. 

(&)  Lord  Jknman  C.  J.,  WilHamt,  Coleridge  and  WigkitMnjB. 


OUV.   N.S. 
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^;^iiii^  The  Queen  against  The  Inhabitants  of 

BiRBilNQHAM. 

The  rule,  that  /^N  appeal  against  an  order  of  two  justices,  remoying 

the  age  of  nur-  Harriet  Jikins  and  Elizabeth  Asm  Jtkins,  children 

ture  cannot  be 

separated  from  of  Jomes  Atkins  deceased,  from  the  parish  of  Adon  near 

order  of  re^  ^  BimUngham  to  the  parish  of  Birmingham^  both  in  the 

tobUshtid  for  county  of  Wotaidc^  the  sessions  confirmed  the  order,  sub- 

th^  ^Sd^  Md  J^^  ^  ^^^  opinion  of  this  Court  upon  the  following  case. 

therefore  can.  xhc  examination  of  Elizabeth  Johns,  on  which  the 

not  be  dis- 
pensed with  by  gaid  order  of  removal  was  made,  stated  (so  far  as  it  is 

the  mother's 

consent.  necessary  to  set  forth  the  same)  that,  in  August  1834^ 

haTinff  children  she  the  said  E,  Johns  intermarried  at  Edgbadon  church 

riage,  bornin'  ^^^h  her  late  husband  James  Atkins,  by  whom  she  hath 

married  Main;  ^^^  children  born  in  wedlock,  namely  the  said  Harriet 

WM  u^^^^o  ^^i^  nearly  seven  years  old,  and  Elizqbeth  Ann  Atkins^ 

maintain  the  about  four  and  a  half  years  old.     That  her  said  late 

children ;  and  "^ 

the  family  husband  died  in  December  1837)  and  that  in  August 

became  charge- 
able to  parish  1841  she  intermarried  with  Joseph  Johns  her  present 

consented,  and  husband,  who  IS  now  out  of  employ  and  unable  to  sup- 
children,  then  ^  po^^  ber  and  her  children,  and  that  they  are  all  inmates  of 
houM  oiTA  ^^^  workhouse,  chargeable  to  the  parish  of  Aston  near 
and  being  Birminfrham.     And  that  she  consents  to  the  removal  of 

withm  the  age  ^ 

of  nurture,  her   children  from   her,    and  wishes  them  to   be  sent 

should  be  re-  ^ 

moved  to  their  to  their   parish.     The  order  of  removal  described  the 

own  parish  i  -  .   , 

and  two  jus-  children  removed  thereby  as  Harriet  Atkins,  nearly  seven 

made  an  order  years  old,  and  Elizabeth  Ann  Atkins,  about  four  years 

theiTtTS!!^  and  a  half  old,  children  oi  James  Atkins  deceased. 

t:^oT.^x  The  grounds  of  appeal  were  as  follows :  - 1,  Tl.at 

confirmed,  sub- 
ject to  «  case.    This  Court  quashed  the  orders. 
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the  said  order  of  removal  is  bad  on  the  face  thereof  and  QnteefCt  Bendk. 
the  same  is  inoperative,  because  it  removes  the  said  chil- 
dren,  H.  Atkins  and  E.  A.  Atkins^  and  separates  them  from     '^^  Qjnxn 

their  mother  E.  Johns^  and  from  her  care  and  oastody,  "^^  inhabiu 

•^  ants  of 

such  children  being  respectively  within  the  age  of  nur*   BnauvosAii; 
tare,  as  appears  by  the  said  order.    2.  That  the  said 
order  is  bad  and  inoperative,  because  the  children  re- 
moved thereby  cannot  be  removed  with  the  consent  of 
tbrir  said  mother  from  her  or  from  her  care  and  custody. 

6.  That  the  said  examination  is  bad  because  the  said 
ttiother,  E.  Johns,  has  no  power  to  consent  to  the  re- 
moval of  her  said  children  and  their  separation  from  hen 

7.  That  the  said  order  and  the  examination  on  which 
the  said  order  is  made  are  bad,  because  the  said  H. 
Atkins  and  E.  A  Atkins  are  thereby  separated  from 
their  mother  E.  JohnSj  and  removed  from  her  care  and 
custody. 

On  the  hearing  of  the  appeal,  it  was  admitted  that 

the  I^al  settlement  of  the  said  H.  Atkins  and  E.  A.  At'- 

kins  was,  at  the  time  of  the  making  of  the  said  order,  in 

the  pBTish  oT  Birmingham  ;  but  it  was  objected  for  the 

appellants  that  the  said  children,  H.  Atkins  and  E.  A. 

AtkinSf  being  within  the  age  of  nurture,  could  not  be 

separated  from  their  mother  by  an   order  of  removal 

even  with  her  consent     The  court  of  quarter  sessions 

were  of  opinion  that  the  children,  although  within  the 

age  of  nurture,  might  be  removed  to  their  own  parish, 

and  separated  from  their  mother,  by  her  consent,  and 

Confirmed  the  said  order,  subject  to  the  opinion  of  the 

Court  of  Queen's  Bench  on  this  point. 

If  this  Court  should  be  of  opinion  that  the  decision  of 
the  court  of  quarter  sessions  was  incori'ect  on  this  point, 
then  the  order  of  removal  was  to  be  quashed ;  if  other- 
wise the  said  order  to  be  confirmed* 

p  S 
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Vvhims  r.         jy^  T.  S.  Daniel  and  Mellar,  in  support  of  the  order 
1843« 

of  sessions.     The  question  will  be  whether  there  is  an 


^'^^"*  imperative  general  rule  prohibiting  the  removal  of 
Thelnhrf>it.  children  within  the  age  of  nurture,  apart  from  tlieir 
BiMUMOHAic.  mother^  although  the  mother  consents.  This  comes 
before  the  Court  as  a  question  merely  upon  jurisdiction, 
since  the  consent  may  be  given  for  sufficient  reasons,  and 
for  the  evident  benefit  of  the  children.  It  may  be  that  the 
law  will  in  no  case  separate  children  of  tender  age  from 
the  mother  without  her  consent;  but,  she  consenting, 
all  reason  for  the  objection  ceases.  In  Steffreth  v.  Wal' 
Jbrd{a\  which  will  be  relied  upon  for  the  supposed 
general  rule,  the  order  removed  a  child  two  years  old 
from  the  mother;  and  the  argument  which  prevailed  was 
that,  it  *<  being  a  nurse-child,"  the  justices  *^  cannot 
separate  it  from  the  mother  by  reason  of  the  care  neces- 
sary to  nurture  so  very  young  a  child,  which  hone  can 
be  supposed  so  fit  to  administer  as  the  mother  of  it." 
The  questions  of  consent,  and  expediency  of  separation 
under  possible  circumstances,  were  not  considered* 
{Coleridge  J.  referred  to  stat.  4  &  5  W.Ai.c.  76.  s.  57.] 
The  effect  of  that  clause  is  that,  if  a  woman  having 
a  child  marries,  the  husband  shall  be  liable  to  main- 
tain  it  as  a  part  of  his  family  till  it  attains  the  age 
of  sixteen,  or  till  the  woman's  death ;  but  it  was  hefd 
in  Regina  v.  Wendron  (b)  that,  if  the  mother  has  se- 
parated herself  from  the  child,  it  must  be  sent,  though 
under  the  age  of  sixteen,  to  the  place  of  its  own  settle- 
ment, wherever  that  may  be.  The  dates  in  that  case 
show  that  the  child  must  have  been  within  the  age  of 
nurture.  In  Rex  v.  Beneti  (c),  where  it  was  held,  as 
the  consequence  of  stat.  59  G.  3.  c.  12.  &  S3.,  that  the 

(a)  2  Sets.  Co.  89.     S.  C.  2  Bott,  S.  pi.  II.  6Ui  cd. 
(6)  T  A.i  E.  819.  (c)  2  B.fFJid.  712. 
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mother^  an  JHskaooman,  must  be  removed  to  Ireland^  but  QyeefCt  Bench. 
her  child,  though  within  the  age  of  nurture,  remain  in 

England^  where  its  birth  settlement  was,   the   Court  TheQomiK 

stated  as   an  argument  against  such   a  decision  that  The  Inhabit. 

ants  of 
'* there  may  certainly  be  great  inconvenience"  in  sepa-    BntMiNQHAx. 

rating  the  mother  and  child ;  but  not  that  the  common 
law  forbids  it.  And  iii  4  Chiiti/s  Bum.Al9.  c.  vi.  sAI. 
ii.  S.  (a),  after  noticing  the  general  rule  that  a  nurse 
child  shall  not  be  separated  from  its  mother,  it  is  said 
that  **  the  reason  upon  which  this  rule  is  founded  does 
not  apply  if  the  mother  voluntarily  desert  her  child ; 
and  in  that  case  it  may  be  sent  to  its  place  of  settle- 
ment*  The  precedent  in  4  Chttti/'s  Bum^  107S  (J), 
Appendix,  S.,  of  an  order  on  parish  officers  for  main- 
tenance of  a  child  settled  with  them  but  residing  with 
its  mother  in  a  different  parish  for  nurture,  recites 
a  deposition  of  M.  JB.,  the  mother,  that  the  child  is  a 
bastard  and  chargeable  &c«,  ^^and  that  she  the  said 
M.  B.  is  not  willing  to  part  with  her  said  child  until  he 
attains  the  age  of  seven  years;"  which  implies  an  option 
in  the  mother.  So  in  stat.  22  G.  S.  c.  83.  s.  SO.,  which 
makes  certain  regulations  for  the  placing  of  poor  children 
in  workhouses,  or  elsewhere  under  proper  care,  it  is 
provided  *^  that  nothing  herein  contained  shall  give  any 
power  to  separate  any  child  or  children,  under  the  age 
of  seven  years,  from  his,  her,  or  their  parent  or  parents, 
without  the  consent  of  such  parent  or  parents ;''  thus 
recognising,  by  implication,  the  authority  of  the  parent 
or  parents  to  permit  such  separation.  The  mother  is  a 
fit  judge  whether  or  not  the  separation  will  be  beneficial 
to  the  child.     [Coleridge  J.     Suppose  the   child  were 

(a)  S9th  ed.,  where  Reg^a  y.  Wendron,  1  A.  ^  E,  819.,  is  cited,   llie 
^th  edition  was  referred  to  in  the  argument. 
(6)  Ed.  28  waa  dtcd. 

P  S 
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^Foiwme  F,     removed;  could  the  mother  demand  the  child  back 

184SL 
again  ?    In  ordinary  cases,  returning  after  removal  is  an 


The  Qinmr  offence.  Lord  Denman  C.  J.  If  the  parent's  will  gives 
'^^  ^"'jf^  jurisdiction  to  remove,  would  the  revocation  of  that  will 
BnimraHAif.  give  jurisdiction  to  remove  back  T\  Perhaps  it  might 
The  case  has  never  arisen.  [Lord  Denman  C  J.  The 
question  whether,  to  make  the  order  binding,  the  mother's 
will  must  continue  bears  directly  upon  the  nature  of  the 
jurisdiction*] 

Q*  Hayez  (with   whcmi   was  Spooner)  contra.     The 
question  is  whether,  by  supposed  consent  of  the  mother, 
a  child  of  any  age,  from  seven  years  to  the  very  day  of 
birth,  may  be  separated  from  her.     There  is  no  neces- 
sity for  it,  because,  if  the  child  is  living  with  the  mother 
in  a  different  parish  from  that  of  its  birth,  an  order  for 
its  maintenance  may  be  made  upon  the  place  of  birth ; 
Shermanbwy  v.  Bolney  (a).    It  is  argued  that  separation 
may  be  best  for  the  child :  but  the  general  presumption 
must  be  that  the  best  place  for  a  child  is  that  in  which  it 
can  have  the  care  of  its  mother.     The  removal  must 
increase  the  expense,  because  some  person  must  be  paid 
to  supply  the  mother's  place.     The  rule  that  a  child 
within  the  age  of  nurture  shall  be  irremovable  from  the 
mother  is  not  founded  on  the  mother's  will,  but  on  the 
necessities  of  the  child.     The  objection  in  Skeffireth  v. 
fVal/brd{b)  was,  that  the  child,  being  a  nurse  child, 
could  not  be  separated  from  the  mother,  ^^  by  reason  of 
the  care  necessary  to  nurture  so  very  young  a  child,  which 
none  can  be  supposed  so  fit  to  administer  as  the  mother.'' 
She,  therefore,  cannot  waive  the  rule ;  and  the  child, 
of  course,  cannot.     The  rule,  that  a  child  under  seven 
years  of  age  must  remain  with  the  mother,  and  the  ob* 

(a)  Cartk.  S79.        (6)  2  Sea.  Co,  89.  S.  CiBott.  S.  pL  IT.  0th  «d. 
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ject  of  that  mle^  namely  that  the  child  may  receive  proper  Qveen*t  Smch. 


184S. 


care  and  ourtnre,  appear  also  from  Wrangford  v.  Bran- 
ion  (a),  Bex  V.  Saxmundham  (&),  Rex  v.  HendingUm  (c),     ^*  Qjjmwm 

•Bex  T.  Si.  GHes  in  the  Fields  (i).    As  to  the  cases  cited    The  inhabit- 
ants of 
.on  the  other  side,  Bex  v.  Benett  (e)  tamed  upon  pecu-   BimicuroHAM. 

liar  circomstanoes.    [Lord  Denman  C.  J.     There  an 

ezpresff  proTision  for  the    case  had  been  made  by 

8tatute.3    The  law  gave  no  power  to  remove  the  child. 

\Ccleridge  J.    And  it  compelled   the  removal  of  the 

mother.]     In  the  present  case  a  consent  by  the  mother 

18 aliped;  but  a  married  woman  is  not  a  free  agent; 

and,-  if  ahe  could  give  a  consent,  a 'further  objection 

would  be  that  she  could  not  revoke  it  if  the  child  were 

•ill  treated.     In  Bex  v.  Wendron  {g)  the  mother  had  in 

fiurt  abandoned  the  child;  and  the  parish  removed  it 

to  the  only  place  which  by  law  was  bound  to  receive  it. 

[He  was  then  stopped  by  the  Court] 

Lord  Denman  C.  J.  It  is  true  that  some  cases  have 
arisen  under  statutes,  in  which  it  has  become  necessary 
to  break  in  upon  a  rule,  established  not  for  the  mother's 
benefit  but  for  the  protection  of  the  child,  that  they  shall 
Hot  be  separated  during  the  age  of  nurture.  Here  no 
such  necessity  exists :  and  we  ought  to  crush  the  attempt 
to  break  through  a  rule  which  the  judges  in  all  times 
bave  uniformly  regarded  as  binding.  The  order  of 
sessions  must  be  quashed. 

Williams  J.  As  to  the  suggestion  of  consent ;  the 
-  »tile  is  established  for  the  benefit  of  the  child,  and  there- 
^re  the  consent  of  the  mother  cannot  operate  against  it. 

(a)  CoHK  449.  -  (b)  Fort.  307.    S,  C.  2  Sott,  16,  pi.  35. 

(c)  CaitL  6.     S,  C  note  (2)  to  Simpson  ▼.  Johnson^  ]  Doug,  9. 

(d)  Arr.  8.  C.  2.  («)  2  JB.  ^  Ad.  712. 

V  4 
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Folume  F. 
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Coleridge  J.    The  rule  applies  to  all  ages  from  the 

earliest  to  seven  years.    If  the  doctrine  now  contended 

The  QvKKK ,  for  were  to  prevail,  the  consequence  might  be  that  a 
The  Inhabiu    child  One  week  old  might  be  removed  from  its  mother, 

ants  of 

BimMixoHAM.  by  an  alleged  consent,  to  a  distant  part  of  the  country. 
I  agree  that  the  object  of  the  rule  is  the  benefit  of  the 
child.  And  here  Uie  mother  is  a  married  woman,  whose 
consent  would  not  be  valid  as  to  the  meanest  article  of 
property. 

Wjghtman  J.  I  am  of  the  same  opinion,  because 
it  appears  to  me  that  the  rule  is  established  for  the 
protection  of  the  child. 

Orders  quashed. 


Saiurdt^f, 
ICovemberllth, 


The  Queen  against  The  Inhabitants  of  South 
Bjlvington, 


Pauper  oc-        O^  appeal  against  an  order  of  two  justices  removing 
miaes  at  a  Thoma^  GalLafitree^  his  wife  and  children,  from  the 

under  an  agree-    tOWnship   of  South   KilvittgtOH  tO  the  tOWnship  of  NrOh 

Ihe7J?dl^''*  5//aw  with  Breckenborough,  both  in  the  North  Riding  of 

rates!^  ^Tht^  ^^^^^i^^i  ^'^®  sessions  quashed  the  order,  subject  to  the 

rent  was  higher  opinion  of  this  Court  upon  the  following  case, 

count  than  it  In  January  1840,  the  pauper,  who  had  previously 

would  other-  ,  i  •        n   -k-r 

wise  have  been,  gained  a  settlement  m  the  township  of  Newsham  with 
1  to  the    Breckenborough^  took  a  cottage,  being  a  separate  and 


c^er";  but^  distinct  dwelling  house,  in  the  township  of  South  Kilving^ 

J2d*si^^'  /cwf,  of  a  Mr.  West,  at  the  annual  rent  of  5L    Nothing 

Held,  that      ^gg  g^id  about  the  rates  with  respect  to  the  cottaire;  for 

the  pauper  '^  ^    ' 

did  not  gain 

a  settlement  by  being  charged  with  or  assessed  uh  and  paying,  the  poor  rate,  under  ttsU 
4  IT.  f  ii:  ell.  «.  6.  or  Stat.  4&  5  IT.  4.  c.  76.  t.  66. 
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which,  in  two  several  rates  made  for  the  relief  of  the  QueenU  SendL 


poory  on  the  12th  of  November  1840,  and  the  22d  day  of 
February  1841,  the  pauper  was  rated  at  the  sum  of  25.  dd.^ 
being  in  each  instance  a  rate  of  Is.  in  the  pound  on  the 
sum  of  2/.  15S.J  being  the  amount  at  which,  in  each  of 
the  said  rates,  the  cottage  was  assessed ;  both  of  which 
rateff  the  pauper  paid  at  Candlemas  1841. 

Mr.  fVesl  let  the  pauper  a  field  containing  8  acres 

3  roods  of  land  in  the  said  township  ot  South  Kilmngton 

Qpon  the  terms  following.  The  land  was  taken  from  year 

to  year ;  the  rent  was  14/1 145.  a  year ;  and  the  landlord 

^as  to  pay  the  rates  and  all  that  came  against  it.    The 

rent  at  which  the  pauper  agreed  to  take  the  field  was  a 

liigher  rent  because  the  landlord  was  to  pay  the  rates 

and  all  that  came  against  it.     The  pauper  actually  occu* 

pied  the  field  together  with  the  cottage  from  Candlemas 

1841  until  4uguU  1842,  at  the  rent  of  19/.  145.  a  year; 

and  during  this  period  he  paid  his  landlord  the  whole 

rent,  and  was  rated  and  charged  in  respect  of  the  field 

and  cottage  as  follows. 


1843. 


TheQonii 

▼. 
The  Inhabit. 

anUof 

South 

KlLTlMOTOir. 


SiiiflrBM^ 

NaoM'erOccapaiit. 

NanMofOwMT. 

Pwcrtpttencf 
Property. 

JsS 

Prapti^ 

Amman 

•riUto 

lobe 

ceUe..irt. 

Anonnt 

l«h  Jaw,  1841. 
Id  Jan.  1913. 
2M  June,  1842. 

Gallantree,  Thot. 
Gallantree,  Thot. 
GaUantrae,  Tboi. 

Wett,  W.,  Eiq. 
WMt,  W..  Eiq. 
Wert,  W..  E^. 

House  and  Und 
House  and  land 
House  and  land 

A.  B. 

3    3 
8    3 
3    3 

£   i,  4. 

10  12    9 
10  la    9 
10  12    9 

7  lU 

1? 

It. 
9 

The  overseer  of  the  poor  of  the  township  of  South 

Kilvington  called  upon  the  pauper  and  demanded  7s.  1 1^^., 

the  first  of  these  rates.     The  pauper  paid  2s.f  being  9</. 

^n  the  pound  on  2/.  i5s.f  the  amount  for  which  he  was 

^t^sessed  for  the  cottage  before  he  took  the  land,  and 

^ferred  the  overseer  to  the  landlord,  Mr.  West,  for  the 

^«st,  who  thereupon,  in  pursuance  of  his  agreement, 

t^aidthe  remaining  5s.  1  ld^,f  being  also  Dd.  in  the  pound 
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Fohiwie  V* 
184S. 

TbeQvKar 

▼. 

Tlie  Inhabit. 

anisof 
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on  the  11  lis.  9d.^  the  residue  of  10/.  12s.  9<Z^  at  which 
the  house  and  land  were  assessed;  and  of  the  remainiiy 
rates  of  8s.  O^d.  and  Bs.  4fd.  the  tenant  respectiTriy  paid 
£f.  and  Is.  4^^  being  in  one  instance  a  rate  of  dfdLy 
and  in  the  other  instance  a  rate  of  6d.  in  the  .pound,  ob 
2L  1 6s. J  the  amount  above  described  as  that  at  whidi 
the  cottage  was  assessed  before  he  took  the  land ;  and 
the  landlord)  in  pursuance  of  his  agreement,  paid  the 
remainder,  the  overseer  alwajrs,  after  the  above  meotioned 
reference  by  the  pauper  to  Mr.  JVesif  applyii^  to  him 
for  the  rates  doe  in  respect  of  that  land.  The  paiqnr 
resided  in  the  township  during  the  ^ole  period  of  his 
occupation  of  the  land. 

By  their  statement  of  grounds  of  appeal,  the  appdlants 
relied,  not  only  on  a  renting  of  a  tenement  by  the  pauper 
within  the  respondent  township,  sufficient  to  give  him  a 
settlement  there,  but  also  that  he  had  gained  a  settlement 
therein  by  having,  in  the  years  1841  and  184S,  been 
charged  with,  and  having  paid,  his  share  towards  the 
public  taxes  or  levies  of  the  said  township  of  SoM  SSI- 
vington:  and  the  only  question  disputed  betwe^i  die 
parties  was,  whether  upon  the  above  facts  it  cbuM  be 
said  that  the  pauper  had  paid  the  poor  rate  tor  a  year 
during  his  occupation  of  the  land,  so  as  to  satisfy  the 
66th  section  of  stat.  4  &  5  ^.  4.  c.  76.,  or  whether  he 
had.been  charged  with  and  paid  his  share  towards  the 
poor's  rate  under  stat.  3  &  4  W.S^M.  c.  11.  s.  6.  The 
court  of  quarter  sessions  held  that  the  payment  of  the 
poor's  rate  by  the  landlord  in  consequence  of  the  agree- 
ment between  him  and  the  pauper  was  a  payment  by  the 
latter  sufficient  to  satisfy  either  of  the  statutes,  and 
quashed  the  order  of  removal. 

The  quesUon  for  the  opinion  of  this  Court  waat 


Vn.  VICTORIA.  2X9 

whetlier  socb  payment  was  sufficient  under  either  of  those  Queen's  Bench. 

statutes.     If  this  Court  should  be  of  opinion  that  it  was,  ^^^^* 

then  the  order  of  sessions  was  to  be  confirmed ;  but,  if  it  '^^  Qurk 

should  be  of  opinion  that  it  was  not  sufficient,  then  the  ^n^  inbaUtb 

.  anUof 

order  of  sessions  to  be  quashed.  Soum 

BUs$  and  WbarUm^  in  support  of  the  order  of  sessions. 
The  paeper  was  '<  charged  with  and ''  did  *^  pay  his  share 
towrarda  the  public  taxes  or  levies  "  of  the  township 
withmstat  S&4  ^4* -^IC  c.  11.  5.  6.,  and  was  <^  assessed 
•to  tlie  poor's  rate^  and''  <^paid  the  same''  within  stat 
-^ft  5  ^.4.^7^^.66.    ^jrv.  IF<»%(a)  willbecited 
on  the  other  side,  but  diffisrs  from  this  case.    There  the 
pauper  resided  in  the  respondent  parish  as  an  officer  of 
excise^  and  was  rated  there  to  the  land  tax  for  his  salary ; 
but  he  never  paid  that  or  any  rate  himself^  *^  the  same 
Iwing  paid  by  the  collector  of  excise,  and  not  deducted 
"QUt  of  the  pauper's  salary ;/'  and  it  was  held  that  he  gained 
^lo  settlement:  but  Lord  KetyorCs  observation  was :  *^  If 
the  rate  had  been  paid  by  hun  through  the  medium  or 
by  the  hands  of  another,  that  would  have  been  a  pay- 
ment by  himself;  but  here  he  neither  paid  it  mediately 
or  immediately.     He  was  not  affected  by  the  payment 
at  all."    In  the  present  case  the  pauper  was  the  person 
liable  to  the  rate  and  charged,  but  made  a  contract  with 
his  landlord  for  the  payment  of  it  by  him.   He,  in  effect, 
appointed  a  deputy  for  that  purpose,  as  if  a  man  should 
leave  an  order  at  his  banker's  for  the  payment  of  a  pe- 
riodical sum  there.      In  Bex  v.  Bridgewater  (6),  the 
land  tax  being  demanded  at  the  house  of  the  party 
charged,  who  had  absconded,  and  the  collector  being 
about  to  seize  his  goods,  one  of  bis  daughters  pre- 

(a)  2  Eotty  e%.  '  (h)  8  7.  ir.  5SO. 
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vuled  upon  a  friend  to  pay  the  money;  and  this  was 
held  a  payment  by  the  father.  [Lord  Denman  C.  J. 
It  was  as  if  he  had  borrowed  the  money  and  paid  it 
over.]  Nothing,  under  the  statutes  in  question,  requires 
the  rates  to  be  paid  personally.  Serving  an  oflBce,  and 
the  payosient  of  public  taxes  or  levies,  are  substituted,  by 
Stat.  S  &  4  ^.  4*  -Af .  c.  ]  1.  5. 6.,  as  requisites  to  a  settle* 
ment,  for  the  notice  prescribed  by  the  same  statute,  s.  5. 
Executing  an  office  by  deputy  was  held  sufficient  for 
gaining  a  settlement,  in  Rex  v.  Hope  Mansdl  {a) ;  and 
in  Rex  v.  Oakhampton  {b)  a  tide-waiter  rated  to  the 
land  tax  for  his  salary,  and  paying  it,  was  held  to  have 
paid  public  taxes  and  levies  within  the  statute,  though 
the  amount  was  repaid  him  by  the  collector  of  customs. 
Rex  V.  Axmouth  (c)  was  a  similar  decision ;  and  Lord 
Ellenborough  there  observes :  '*  The  case  of  7%«  King 
V.  Weobly  {d)  was  distinguished  from  the  other  cases  by 
Lord  KeryoUf  because  there  the  officer  did  not  pay  the 
tax  mediately  or  immediately;  and,  as  he  says  after- 
wards, because  the  pauper  neither  in  fact  paid  the  rate 
himself,  nor  constructively  by  the  hands  of  his  agent.** 
The  proviso  in  the  Parliamentary  Reform  Act,  2  8c  S 
W.  4.  c.  45.  5.  27f  making  payment  of  rates  a  necessary 
qualification  for  voting  in  cities  and  boroughs,  has  always 
been  construed  in  the  manner  now  contended  for  by  the 
appellants.  The  decision  against  the  right  of  parties  to 
be  enrolled  as  burgesses  under  stat.  5ii6  W.4t.c.  76. 
s.  9.,  in  Regina  v.  The  Mayor  of  Bridgnorth  (e\  did  not 
proceed  on  the  ground  merely  that  the  claimants  had 
not  paid  tbe  rate  with  their  own  hands,  but  that  the 


(a)  Cald,  S58. 
(c)  8  Eaa,  383. 
(0  10  A.  j-  E.  66. 


(6)  Bun.  S.  a  5. 
id)  S  Eatt,  68. 
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payment  was  not  their  actj  nor  authorised  by  them.    If  Queen^s  Bench. 

the  legblature  bad  intended  that  the  payment  should _* 

be  the  personal  act  of  the  party  whose  settlement  is  in     -^^  Qo««w 

question^  the  word    **  personally "  would   have  been    The  inhaWt- 

Qsed ;  or  *' actually/'  as  in  stat.  1  W»  4.  c,  18.  s.  1.;  the        South 

effect  of  which  word  is  pointed  out  by  the  Court  in  Rex 

V.  Si»  Nicholas^  Bochester  (a).    The  present  case  is  the 

same  as  if  the  pauper  had  not  paid  an  increased  rent^ 

and  had  allowed  a  yearly  sum  to  a  friend,  to  discharge 

the  rates  for  him.     That  the  person  by  whose  hand  the  * 

rates  were  paid  was  landlord  of  the  premises  could  make 

no  difference :  the  landlord,  as  such,  was  not  liable  to 

the  rates  more  than  any  other  person  whom  the  pauper 

might  have  engaged  to  pay  them. 

IV.  H.  Watson  and  Archbcld^  contra.     This  was  not 

a  sufficient  payment  of  rates.     By  stat.  S  ii  ^  W.  ^  M. 

c»ll.i,6.,  the  pauper  should  have  been  charged  with, 

and  paid,  the  rates ;  by  stat.  4  &  5  W.^.c.  76.  s.  66.9  he 

should  have  been  assessed  to  the  poor  rate  and  .paid  the 

^me.   The  pauper  did  not  fulfil  either  requisition.   Rex 

V.  WeoUy  {b)  decides  this  case.     The  landlord  here  did 

not  pay  as  the  pauper's  agent,  but  was  himself  bound 

to  pay  by  his  agreement.     [Lord  Denman  C.  J.   That 

^as  as  between  himself  and  the  tenant.     If  he  did  not 

^J^9    the  tenant  was  liable.]     He  did  not  pay  for  the 

^^'^aijt.     In  Rex  v.  Bndgewater  (c)  the  person  who  paid 

^'^^  land  tax  did  so  as  the  immediate  agent  of  the  house- 

*^^Iclcr :  it  may  indeed  be  said  that  he  paid  it  himself; 

'^'^  tile  money,  when  borrowed  for  him,  became  his.    In 

(a)  5  B.frAd.  219.  (6)  2  Eati,  68. 

(e)  3  7.  R.  550. 
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VoiutM  V.     Bex  V.  Oakhampton  (a)  and  Bex  v.  Axnundh  {b)  the 
officer  himself  paid   the  rate,  though  he  was  reim-^ 
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TheQonw     bursed ;   those  decisions  shew  that,  for  the  purpose 
The  Inhabit-    of  stat.  S  &  4  ^.  &  ilf .  c  IL  8. 6.»  the  party  nrfio  per^ 

ants  of 

South  sonally  discharged  the  rate  was  looked  to.  Where  the 
settlement  has  depended  on'  payment  of  rent,  nnder 
Stat.  1  Wn  4.  c.  18.  s.  l^  it  has  been  held  that  creating 
a  fund  out  of  which  the  rent  was  paid  not  by  the 
tenant  but  by  another  person,  was  not  sufficient;  Bex 
V.  PakefieU  {c)^  Begina  v.  Mehonby  (d).  The  dedsi^e 
objection  in  Bex  v.  JVeobly  (e)  was  that,  although  the 
pauperis  land  tax  was  paid,  he  himself  *<  neither  paid  it 
mediately  or  immediately/'  So,  here,  the  monejrs  paid 
were  not  those  of  the  pauper;  and  the  landlord  paid 
them,  not  on  the  pauper's  account,  but  on  his  own. 
\^ArcKMd  was  stopped  by  the  Court]. 

Lord  Denman  C.  J.  Whatever  may  be  the  effisct  of 
such  a  payment  as  this  in  any  other  case,  Bex  v. 
Weobhf  (e)  makes  it  clear  that  a  settlement  is  not  gained 
by  it.     The  order  of  sessions  must  be  quashed. 

Williams,  Coleridge  and  Wightman  Js.^  con- 
curred. 

Order  of  sessions  quashed  {^\ 


(a)  Burr.  S.  C.  5.  (6)  6  SaUt  S83. 

'  (c)  4A.^E.  612.  (cO  12  A,  fir  S.  687. 

(e)  2  Eatt,  68. 

(g)  See  Rex'Y.  Lower  Hejford,  I  B.  ^  AtL  75. ;  Wright  v.  Tha  Tenm 
Clerk  of  Stockport^  5  Man,  $■  G.  33. ;  Hughes  y.  Ovenetn  of  Chtdkkm, 
5  Man.  ^  G.  54. 
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Bos  on  the  demise   of  William  Bills   and  3%«rK%, 
Elizabbth  Bnms  his  Wife,  and  of  the  said  ^*''^«»^^^«'- 
Elizabeth  Bills,  against  Philip  Kent  Hop* 
xmsoH. 


1?JECTM£NT  for  a  messuage  and  premises  situate  s.y  being  seised 
in  the  parish  of  Tyd  St.  Mofy,  in  the  county  of  d^isedthemto 
Lmeoln.     On  the  trial,  before  Lord  Abinger  C.  B.,  at  ^ns^  Sd"  " 
4e  LmcobtMre  Spring  assizes,   1842,  a  verdict  was  ^dr^^Sa 
baad  for  the  lessors  of  the  plaintiff,  subject  to  the  ^^Slrt/ii'^ 
opinion  of  this  Court  on  the  foUowinir  case.  *^^  ^^  ^^ 

*^  °  cease,  tbe 

Sarak  Sielionj  beins  seised  in  fee  of  the^  premises  in  moietj  of  T. 

«« to  such  child 

^uestbn,  by  her  will,  dated  26th  February  18S6,  duly  orcbOdrenas 
^icecnted  &C.,  devised  as  follows.  to  leave,  la^^ 

**  I  give  and  devise  my  house  and  lands,  and  all  my  S^erf his de- 
i>eal  estate  whatsoever,  in  Tyd  SH.  Mary  and  Sutton  St.  SS^'ha^o^ 
'tedmundsj  or  elsewhere,  with  the  appurtenances,  unto  *"».*>«»»  *nd 
ttiy    two  grandsons,   Thomas  and   William  Hopkinson^  erer,  totake 

°  ,  in  equal  shares, 

Oaring  their  natural  lives,  in  equal  moieties  or  shares:  if  more  than 

one :  **  with  a 
similar  lixni- 
^atioo  as  to    IF.'s  moiety.      In  case  either    T.  or   W,  should  <*  happen  to  depart  this 
life  without  lawful  issue,*'  iS^  gave  the  moiety  of  the  grandson  so  departing  to  the  sur- 
^vor,  and  to  her  other  grandson  Jl,  during  their  lives,   <<  and,  after  their  decease,  the 
^■me  to  go  to  their  lawful  issue  in  equal  moieties  and  shares,  and  to  their,  such  lawful 
issue's*  heirs  and  assigns  for  ever  x  **  and*  in  case  it  should  happen  that  both  T.  and  W. 
should  depart  this  life,  and  neither  of  them  should  leave  any  lawful  issue,  8.  gave  the 
'^hdle  to  J.  for  life,  *<  and,  after  his  decease,  to  such  child  or  children  as  he  shall  leave,  law- 
ful issue,  at  the  time  of  his  decease,  and  to  their,  his  or  her  heirs  and  assigns  for  ever,  to 
take  in  equal  shares,  if  more  than  one.'*  .  In  case  it  should  happen  that  «11  three,  T.,  W, 
mMid  J;  **  shall  depart  this  life  without  lawful  issue,  or  if  they  or  any  of  them  shall  leave 
lawfbl  issue  and  such  Issue  shall  depart  diis  life  under  the  age  of  twenty  one  years  and 
^without  lawful  issue,**  then  S.  gave  the  whole  to  her  sisters  E.  and  A,,  and  their  heirs  and 
assigns  for  ever,  as  tenants  in  common. 

2*.  and  W,^  the  grandsons,  both  survived  S,  After  jSl's  death,  and  before  the  death  of 
T.  or  Jr,,a  daughter  of  T.  was  born,  who  survived  him.  After  her  birth  T,  and  IT. 
sofiered  a  recovery. 

Held,  that  the  daughter,  on  her  birth,  took  a  vested  remainder,  liable  only  to  open  and 
let  in  the  interesu  of  after  bom  children,  which  remainder  was  not  thorefore  barred  by  the 
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Thomas  of  and  in  such  my  real  estates  to  such  child  or 

Dob  dem.      children  as  he  shall  happen  to  leave,  lawful  issue,  at  the 
Bills 

V.  time  of  his  decease,  and  to  their,  her  or  his  heirs  and 

HoPftlVIOK.  .  -  1        .  t       t  •!•  • 

assigns  for  ever,  to  take  m  equal  shares,  if  more  than 
one :  and  my  said  grandson  WilliavCs  moiety  I  give  to 
such  child  or  children  as  he  shall  happen  to  leave  living, 
lawful  issue,  at  the  time  of  his  decease,  and  to  their,  his 
or  her  heirs  and  assigns  for  ever,  to  take  in  equal 
shares,  if  more  than  one.  But,  in  case  either  of 
them  my  said  two  grandsons  shall  happen  to  depart 
this  life  without  lawful  issue,  then  I  give  the  share  or 
moiety  of  such  grandson,  so  dying,  to  the  survivor  of 
them  two,  and  to  my  other  grandson  John  Hopkinumi 
during  their  lives:  and,  after  their  decease,  the  same 
to  go  to  their  lawful  issue  in  equal  moieties  and  shares, 
and  to  their,  such  lawful  issue's,  heirs  and  assigns  (or 
ever.  And,  in  case  it  shall  happen  that  both  of  them 
my  said  two  grandsons  Thomas  and  William  Hopkisuon 
shall  depart  this  life,  and  neither  of  them  shall  leave 
any  lawful  issue,  then  and  in  such  case  I  give  and  devise 
the  whole  of  my  said  house,  lands,  premises  and  real  estate 
unto  my  said  grandson  John  for  his  life,  and,  after  his 
decease,  to  such  child  or  children  as  he  shall  leave,  lawful 
issue,  at  the  time  of  his  decease,  and  to  their,  hb  or  her 
heirs  and  assigns  for  ever,  to  take  in  equal  shares,  if 
more  than  one.  And,  in  case  that  it  shall  happen  that 
all  three  of  them  my  grandsons  shall  depart  this  life 
without  lawful  issue,  or  if  they  or  any  of  them  shall 
leave  lawful  issue  and  such  issue  shall  depart  this  life 
under  the  age  of  twenty  one  years  and  without  lawfid 
issue,  then  I  give  and  devise  all  such  my  dwelling 
house,  lands  and  premises,  with  appurtenances,  unto 
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my  two  sisters  Elizabeth  Drury^  of  Messingham^  and  QyuetC^  Bench. 
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Ann  Stingsby^  of  Ferry^  and  to  their  heirs  and  assigns 

hx  ever,  as  tenants  in  common :  and,  in  case  it  happens      ^^'  ^^™* 

that  both  or  either  of  them,  my  said  sisters,  shall  die  ▼• 

before  me,  I  direct  that,  notwithstanding,  the  same  estate 

shall  go  to  their  or  her  heirs  for  even" 

The  testatrix  continued  to  be,  and  died,  seised  of  the 
premises  in  question,  on  8th  October  1816,  leaving  her 
two  grandsons,   William  and   Thomas  Hopkinson,  her 
surviving^  the  said  William  Hopkinson  being  her  eldest 
grandson  and  heir  at  law.    The  said  Thomas  Hopkinson 
married  on  29th  November  181 S:  he  had  issue  a  daugh- 
ter Abigail  Skelton  Hopkinson^  born  on  Sd  October  1814. 
On  the  decease  of  the  said  testatrix  there  was  living  the 
3aid  Abigail  Skelton  Hopkinson^  who  died  an  infant  and 
immarried   in    June  1821.      On    17th  February  1818 
there  was  born  another  daughter  of  the  said   Thomas 
Hopkinson^    namely    Elizabeth^    who    on    21st    April 
1841  married  William  BillSf  and  was  the  lessor  of  the 
plaintiff. 

In  Trinity  term,  1827,  a  recovery  with  double  voucher 
of  the  said  hereditaments,  for  the  recovery  of  which  this 
action  is  brought,  was  duly  suffered  by  the  said  Thomas 
Hopkinson  and  William  Hopkinson  his  co-devisee ;  the  lat- 
ter of  whom  was  also,  as  above  stated,  the  said  testatrix's 
heir  at  law.  This  recovery  was  suffered  in  pursuance 
of  an  agreement  contained  in  certain  indentures  of  lease* 
and  release,  bearing  date  respectively  20th  and  21st 
June  1827,  to  which  the  said  Thomas  and  William  Hop- 
kinson  (the  said  William  being  therein  described  as  the 
heir  at  law  of  the  said  testatrix)  were,  with  other  per- 
sons, respectively  parties :  by  which  it  is  recited  that 
the  said    William  Hopkinson  and    Thomas  Hopkinson 

VOL.V.   N.  8.  2 
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FoIkjm  f.      were  desirous  of  joining  together  in  suffering  a  common 
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recovery  of  the  said   hereditaments,  in  order  to  de- 
^Bi^°*      ^^^^'  ^^   ^^^  destroy  all  estates  tail  and  contingent 
,     ^-  remainders  therein,  created  by  the  will  of  the  said  Sarah 

Skelton,  and  for  settling  and  assuring  the  same  heredita- 
ments to  the  several  uses  thereinafter  declared  concern- 
ing  the  same  respectively. 

The  said  Thomas  Hopkinson  died  on  ist  June  1828 
without  other  issue,  leaving  the  said  Elizabeth  Bills,  his 
only  daughter,  him  surviving,  but  having  devised  all  his 
estates  to  his  second  wife,  whom  he  left  surviving.  On 
11th  November  1841,  a  formal  entry  was  made  upon  the 
premises  by  the  lessors  of  the  plaintiff  for  the  purpose 
of  avoiding  the  operation  of  the  recovery. 
^  The  question  for  the  opinion  of  the  Court  was, 
whether  the  lessors  of  the  plaintiff  are  entitled  to  re* 
cover. 


j3.  Andrews  for  the  plaintiff  (a).  The  plaintiff  is 
entitled  to  judgment  unless  the  recovery  barred  the  re- 
mainder devised  to  the  child  or  children  of  Thomas 
Hopkinson :  and  this  it  could  not  do  unless  Thomas 
Hopkinson  took  an  estate  tail,  or  unless  the  remdnder 
to  his  child  or  children  was  contingent.  First,  Thomas 
Hopkinson  did  not  take  an  estate  tail,  but  only  an  estate 
for  life.  The  limitation  is  expressly  for  his  natural  life. 
The  life  estates  of  Thomas  could  not  unite  with  the  re- 
mainder to  his  children,  for  the  rule  in  Shellet/'s  Case  (b) 
does  not  apply,  "  child  *'  being  (except  under  particular 


(a)  The  case  was  argued  before  Lord  Denman  C.  J.,  WUBamt,  Cok» 
ridge  and  Wightman  Js.  The  argument  for  the  plaintiff  was  heard  on 
1st  November  i  that  for  tlie  defendant,  and  the  reply,  on  this  day. 

(6)  1  Rep.  93  6.  104  a. 
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circumstancesy  not  existing  here)  a  word  of  purchase,   Queen^s  JSemeh. 
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not  of  inheritance:  and,  further,  the  children  of  each 
are  to  take  in  equal  shares,  by  the  words  of  the  limit-      ^^  *^®™- 
ation.     Even   the   word  <^  issue "  is  a  word  of  pur-  ▼• 

chase,  where  words  of  limitation  are  engrafted  upon  it; 
Luddington   v.  Kime{a\   Goodright^   Lessee  of  Dock- 
ing,  V.  Dunham  (6),  Doe  dem.  Comberbach  v.  Perrtpi  (c), 
'Bight  dem.  Shortridge  v.  Creber  {d).     Secondly,  the  re- 
mainder was  not  contingent    It  is  true  that,  till  the 
birth  of  a  child  of  Thomas,  it  was  uncertain  whether 
the  remainder  could   take  effect:   but,   as  soon  as  a 
child  was  bom,  the  remainder   was   vested    in  such 
child,  liable  however  to  open  and  let  in  the  interest  of 
mny  subsequently  bom  child.     That  construction  wa? 
given,  in  the  cases  already  cited,  Doe  dem.  Comberbach 
y.  Perryn  {c)  and  Right  dem.  Shortridge  v.  Creber  {d)f 
to  devises  much  resembling  the  present,  where  the  in- 
tent was  collected,  as  it  must  be  here,  from  the  whole  of 
the  wills.     The  remarks  of  Bayley  J.,  in  the  case  last 
mentioned,  are  applicable  here.     It  must  be  contended, 
on  the  other  side,  that  the  remainder  continued  in  sus- 
pense till  the  death  of  Thomas.     But  such  a  construc- 
tion would  defeat  the  whole  intent  of  the  devisor.    If 
Thomas  had  several  children,  all  of  whom  died  in  his 
lifetime  but  left  issue  who  survived  him,  then,  according 
to  the  defendant's  constmction,  the  remainder  would  not 
take  effect  in  favour  of  such  issue:  and,  if  this  happened 
Mso  in  the  case  of  William  and  John,  the  remainders,  in 
^1  the  property,  would  go  to  the  sisters  of  the  devisor, 
though  it  appears  that  this  is  to  happen  only  if  all  the 
tliree  grandsons  "  shall  depart  this  life  without  lawful 

ia)  1  Ld.  Rcoffn.  203.  {b)  1  Doug,  2G4. 

(c)  3  r.  i?.  484.  (rf)  5  B,  cj-  C.  866. 
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Volume  K     issue,  or  if  they  or  any  of  them  shall  leave  lawful  issue 
184S.  .  J  'f  9 
1_  and  such  issue  shall  depart  this  life  under  the  age  of 


Diadem,      twenty  one  years  and  without  lawful  issue.*'      Some 

▼.  stress  will  perhaps  be  laid  upon  the  words,  in  the  re- 

HoniKsoir. 

mainder  to  Thomas's  children,  **  as  he  shall  happen  to 

leave  "  "  at  the  time  of  his  decease."  But  the  whole  will 
must  be  loolced  at :  and  it  is  impossible  to  suppose  that 
Thomas  and  his  children  were  to  take  interests  different 
in  Icind  from  those  of  William  and  John  and  their  chil- 
dren :  yet,  in  the  event  of  JTiomas  dying  without  chil- 
dren, his  moiety  is  to  go  to  William  and  John  for  life, 
and,  after  their  deaths,  to  their  Icmfid  issue  generally, 
which  clearly  would  give  a  remainder  vested  in  the  issue 
as  soon  as  it  was  born.  Words  having  as  strong  an 
aspect  of  contingency  as  tliese  have  been  held  to  give 
vested  estates,  as  in  Webb  v.  Hearing  {a)y  Bromfield  v. 
Crcrwder  (6),  Doe  dem.  Boake  v.  Nowett  (c). 

Sir  W.  W.  Folletij  Solicitor  General,  contra.  This 
was  an  estate  tail  if  it  was  not  a  contingent  remainder. 
The  latter,  however,  is  clearly  the  true  construction. 
The  contingency  is  as  to  the  persons  who  are  to  take. 
The  remainder  is  devised,  not  to  the  child  or  children 
of  Thomas  generally,  but  to  such  as  he  shall  happen  to 
leave  at  his  decease.  Therefore,  if  he  had  a  child  whom 
he  did  not  leave  living  at  his  decease,  that  child  would 
not  take  at  all :  yet,  according  to  the  construction  sug- 
gested on  the  other  side,  such  a  child,  before  Thoma^s 
death,  would  have  had  a  vested   interest,   and   might 

(a)  Cro.  J(U  415,  416.  (Sd  point.)  (6)  1  New  R.  313. 

(c)  I  3/.  tj-  S,  327.  See  a  case  on  the  same  devise,  in  Donu  Proe* 
SandoU  v.  ^oe  dem,  Roake,  5  Dow,  202.  Also  Doe  dem.  DoUetf  ▼•  Wmd, 
9A.4;£.  582. 
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have  disposed  of  it      As  to  the  expression  <<  without  Queen's  Benek. 

lawful  issue^"  in  the  description  of  the  event  in  which  the  * 

land  is  to  go  to  the  sisters,  it  clearly  means  such  lawful      ^^  ^^°>* 

issue  as  has  been  before  designated,  namely,  a  child  or  ▼• 

HorsiMfOM; 
children  living  at  the  death  of  the  tenant  for  life ;  if  not, 

the  limitation  would  be  on  an  indefinite  failure  of  issue. 
The  cases  cited  are  inapplicable.  In  Doe  dem.  Comber'^ 
hack  V.  Penyn  (a)  and  Eight  dem.  Shariridge  v.  Creber  (b) 
the  remainders  were  limited  to  the  children  generally, 
and  not  confined,  as  here,  to  such  as  should  be  living 
at  the  death  of  the  tenant  for  life.  It  will  be  found 
that,  where  words  of  contingency  have  been  construed 
as  giving  vested  estates,  the  apparent  uncertainty  has 
been  as  to  the  event;  here  the  uncertainty  is  as  to  the 
party,  to  take.  That  explains  Bromfield  v.  Crawder  (c) 
and  Doe  dem.  Roake  v.  Naooell  {d) :  the  argument  in  the 
former  case  turned  on  the  meaning  of  the  word  ^^  if/' 
In  Luddington  v.  Kzme  (e)  and  Doe  dem.  Brown  v« 
Bolme  (g)  the  remainders  were  held  to  be  contingent. 
[Coleridge  J.  Have  not  both  those  decisions  been  ques- 
tioned ?]  It  has  been  doubtedj  and  justly,  whether  there 
were  not  estates  tail  in  those  cases:  but  no  objection 
has  been  made  to  the  decision  that  the  remainders,  if 
remainders  at  all,  were  contingent  and  not  vested. 

JS.  Andrews  in  reply.  In  Doe  dem.  Brown  v.  Holme  (g) 
the  uncertainty  was  whether  heirs  male  or  female  should 
take. 

Cur.  adv.  vuU. 

(a)  3  T.  R.  484.  (b)  SB.^C.  866. 

(c)  1  K.  R.  313.  (rf)  I  M.i  S.  327. 

(e)  1  L(L  Raym.  203.  (g)  3  W.  BU  777. 


280 


Q.B.    MICHAELMAS  TERM, 


Volume  V, 
184S. 

Dosdcm. 
Bills 

T. 

Hormrsoiii 


Lord  Denman  C.  J^  in  the  vacation  after  this  term 
{December  5th),  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  arose  on  a  devise  in  the  will 
of  Sarah  Skelton.  After  a  devise  of  a  life  interest  to  her 
two  grandsons,  Thonuu  and  WUUam  Hopkinsotij  in  equal 
moieties,  the  will  proceeds  thus.  ^^  And,  after  their  de» 
cease,  I  give  the  moie^  of  the  sud  Thomas  of  and  in 
such  my  real  states  to  such  child  or  childr^i  as  he  shall 
happen  to  leave,  lawful  issue,  at  the  time  of  his  decease^ 
and  to  their,  her  or  his  heirs  and  assigns  for  ever,  to 
take  in  equal  shares,  if  more  than  one."  The  testatrix 
died  in  October  1816,  leaving  William  and  TTumas  sur- 
viving. At  her  death  Thomas  had  one  daughter,  who 
died  unmarried  in  1821.  In  February  1818,  Elizabeihf 
another  daughter  of  Thomas^  and  the  lessor  of  the  plain* 
tiflP,  was  bom.  In  Trinity  term,  1827,  the  two  brothers 
suffered  a  recovery,  with  double  voucher,  of  the  lands 
devised,  in  order  to  defeat  all  estates  tail  and  contingent 
remainders  therein,  created  by  the  will  of  Sarah  SkeUon. 
Thomas  died  in  1828,  having  disposed  of  all  his  es^ 
tates ;  and  a  formal  entry  was  made  in  November  1841,  to 
avoid  the  operation  of  the  recovery.  The  qnestion  was 
agreed  to  be,  whether  the  remainder  to  the  children 
of  Thomas  was  contingent  until  his  death,  or  vested  on 
the  birth  of  one,  with  a  liability  to  open  and  let  in  any 
after  bom  child.  Thb  latter  construction  was  contended 
for  by  the  lessors  of  the  plaintiff;  and,  if  it  be  the  cor- 
rect one,  it  is  admitted  the  recovery  has  not  barred  her 
estate.  If  the  will  had  stopped  with  the  devise  above 
stated,  it  would  have  been  impossible  to  resist  the  clear 
effect  of  the  words.  Nothing  then  could  have  vested 
till  at  least  the  decease  of  Thomas.  But  it  is  a  well 
known  and  most  sound  rule,  that  we  must  give  effect 
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to  the  intention  of  a  testator,  and  seek  to  find  it  in  each  Queen't  Bench. 

I  QA.O 

part  of  his  will  by  rererence  to  the  whole.     Now,  look- 

VMf  to  the  whole  will,  the  intention  of  the  testatrix  is      ^^^  <^®™« 

°  Bills 

quite  clear.     JTumuis  and  William^  and  their  lawful  issue  ▼• 

and  the  heirs  of  them,  were  the  first  objects  of  her 
bounty  in  their  respective  moieties.     If  either  Thomas 
or   William  should  die  without  issue,  John   (another 
grandson)  was  to  be  substituted  in  all  respects  as  to  the 
mdety  of  him  so  djring.     And,  if  both  Thomas  and 
WiUiam  should  die,  neither  of  them  leaving  issue,  the 
whole  was  to  go  to  John  for  a  similar  estate.     If  all 
three  should  die  without  lawful  issue^  or,  they  leaving 
lawful  issue,  such  issue  should  die  under  twenty  one  and 
without  lawful  issue,  then  the  estate  was  to  go  over  to 
the  two  sisters  of  the  testatrix  in  fee.     This  being  the 
general  intention,  and  it  being  admitted  on  both  sides 
that  the  words  are  such  as  make  the  estates  of  the  first 
takers  estates  for  life  only,  we  cannot  but  see  that  the 
construction  of  the  defendant's  counsel  goes  to  defeat  it 
in  almost  every  link  in  the  chain.     According  to  this, 
XTiomas  might  have  issue  who  should  die  in  his  lifetime 
leaving  issue,  and  yet  his  moiety  may  go  over  to  Johriy 
and   such   issue  would  be  barred.     What  is   true  of 
Thomas  alone,  will  be  so  of  Thomas  and  WiUiam  and 
^John^  —  the  remoter  object  in  the  mind  of  the  testatrix 
Vrill  come  in  with  his  issue  to  the  whole,  to  the  exclusion 
of  the  descendants  of  the  two  who  are  nearer.     Nay, 
it  may  happen  that  the  descendants  of  the  sisters,  who 
were  evidently  intended  not  to  take  unless  the  whole 
lineal  stock  is  exhausted,  may  come  in  while  the  grand- 
children of  Thomas  and  William  are  in  being,  and  this 
though  the  estates  to  the  sisters  are  expressly  given  in 
case  it  shall  happen  ^<  that  all  three  of  them  my  grand-* 
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sons  shall  depart  this  life  without  lawful  issue,  or  if  they 
or  any  of  them  shall  leave  lawful  issue  and  such  issue 
shall  depart  this  life  under  the  age  of  twenty  one  years 
and  without  lawful  issue."  If  we  understand  the  words 
in  the  sense  given  them  by  the  plaintiff's  counsel^  these 
inconsistencies  will  be  avoided.  The  estate  of  each 
child  will  vest  at  its  birth,  and  open  to  let  in  after  bom 
children.  Many  cases  were  cited  in  the  argument,  but 
none  precisely  in  point :  it  is,  therefore,  unnecessary  to 
examine  them  here  in  detail.  We  consider  this  will  on 
its  own  particular  limitations,  and  by  the  application  of 
familiar  principles.  Our  judgment,  therefore,  is  for  the 
lessor  of  the  plaintiff. 

Judgment  for  the  plaintiff  (a). 


(a)  See  FeUmg  v.  AUen,  12  M.  j-  Wl  S79. 
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Hall  against  Bainbridgb  and  Enderby.        Tuesday, 

November  14tb. 

A  SSUMPSIT,    The  declaration  alleged  that,  whereas  Declaration,  in 
plaintiff,  before  and  at  the  time  of  the  making  the  dtedXLt  '^' 
agreement  and  promise  of  defendants  after  mentioned,  ^^n"wof' 
to  wit  22d  December  18S1,  had  invented  an  improved  ^^'^"n'™- . 

*  ^  provemenu  in 

piston  and  valve  for  steam,  gas  and  other  enirines,  also  ****  f***™ 

'^      ^  *®  .  engine;  that  a 

an  improved  method  &c.   (describing  other   improve-  company  had 

contracted  for 

roents),   and  plaintiff  was  the   first  and  true  inventor  building  a 
thereof  &c,  and  whereas,  before  the  making  the  pro-  and  fixing 
mise  &c,  to  wit  on  the  day  and  year  last  aforesaid,  the  on  boarder  it ; 
late  King  JViUiam  IV.  did,  by  his  letters  patent  &c.  (al-  ij'rt^'^^ljfal 
leging  a  grant  of  a  patent   to  plaintiff,  his  executors,  [*"**?j  V??^ '' 

All  for  the  com- 
pany to  make, 
coQttmct,  or  manufacture  or  use,  the  said  steam  engines  on  the  principle  of  the  patent,  and 
alio  to  make,  construct,  or  manufacture  and  use,  on  board  any  other  vessels  thereafter 
to  be  purchased  or  built  by  the  company,  steam  engines  on  the  principle  of  the  patent : 
and,  in  consideration  of  the  premises,  defendant  agreed  to  pay  to  plaintiff*  1000/.  on  1st 
^MguM  18S7,  and  1000/.  on  1st  Jufy  1838,  and  also  5/.  per  horse  power  for  erery  engine 
which  should  thereafter  be  made,  constructed,  or  manufactured  and  used,  on  board  any 
other  Teasel  thereafter  to  be  purchased  or  built  by  the  company,  in  which  the  principle 
ihould  be  used,  to  be  paid  on  the  signing  of  or  entering  into  the  contract  for  the  manufacturing 
Or  purchasing  such  engine:  and  it  was  agreed  that  the  arrangements  of  the  apparatus  *nd 
Uie  manner  of  construction  and  application,  should  be  subject  to  the  approbation  of  plain- 
^fl;  who  might  at  his  own  expense  employ  an  agent  to  superintend  the  application  ;  and 
UiAt   no  application  or  alteration  of  the  apparatus  should  be  made  witliout  being  first 
approved  of  by  plaintiff*:   and  plaintiff* agreed  to  furnish,  at  liis  own  expense,  all  necessary 
ctrawiDgs,  and  aJso,  at  the  expense  of  the  company's  engineers,  any  part  of  the  apparatus 
'^hicb  the  engineers  might  require.     Tlie  count  stated  that  the  company  afterwards  con- 
tt'acted  with  F,  for  the  manufacturing  by  F.  of  two  engines  of  550  horse  power,  to  be  used 
^»xi  board  a  ressel  built  by  the  company  after  the  agreement  was  made,  in  which  engines 
^^e  principle  of  the  patent  was  to  be  used  :  and,  on  entering  into  tlie  contract^  defendants 
l>«canie  liable  to  pay  to  plaintiff*  2750/.     Breach,  non-payment  thereof. 

Flea.  That,  after  the  making  the  contract,  and  before  the  principle  of  the  invention  had 
^^accn  used  by  the  company  or  F.  in  manufacturing  the  said  two  engines,  the  company  and 
.9^.  rescinded  to  much  of  the  contract  as  related  Xo  the  principle,  and  the  principle  never 
'^vas  used  in  manufacturing  the  said  two  engines ;  and  that  the  plaintiff'  never  employed  any 
Arrant  to  superintend  &c.,  nor  made  nur  was  required  to  make  drawings  or  apparatus,  nor 
incurred  any. labour  or  expense,  in  respect  to  the  said  engines. 

Held  bad,  on  general  demurrer ;  because  the  actual  use  of  the  principle  was  not  the 
^Mosideration  for,  or  condition  precedent  to,  the  payment,  and  the  liability  to  pay  accrued 
%jpoo  the  company  making  the  contract  with  F.,  and  could  not  be  afterwards  got  rid  of  by 
^lie  Doo-user. 

VOL.  7.    N.  8.  R 
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administrators  and  assigns,  giving  the  sole  privilege  &c. 
to  them,  by  himself  and  themselves,  or  by  his  and  their 
deputy  and  deputies,  servants  or  agents,  or  such  others 
as  plaintiff,  his  executors,  administrators  and  assigns, 
should  at  any  time  agree  with,  to  make,  use,  &c.  his 
said  invention,  in  England^  Wales,  Berwick  upon  Tweedy 
and  the  colonies  and  plantations,  for  fourteen  years  from 
the  date);  and  whereas  also,  before  and  at  the  time  of  the 
making  of  the  agreement  &c,  to  wit  9th  January  1833, 
&c.  (description  of  other  improvements,  and  similar  grants 
of  patents  for  them  from  William  IV.,  and  also  patents 
for  certain  inventions  of  plaintiff  granted  by  the  pre- 
sident of  the  United  States  of  America') ;  and  whereas 
also,  before  the  making  of  the  agreement  &c.,  a  company 
of  persons  using  the  name  and  description  of  The  British 
and  American  Steam  Navigation  Company,  to  wit  on 
26th  November  1836,  had  contracted  for  the  building  of 
a  new  steam  ship  or  vessel,  and  had  also  contracted  for 
the  construction  and  fixing  of  a  pair  of  steam  engines  on 
board  the  said  steam  ship  or  vessel ;  and  thereupon 
heretofore,  to  wit  28th  November  1836,  by  a  certain 
agreement  then  made  between  plaintiff  and  defendants, 
plaintiff  agreed  with  defendants  that  it  should  be  lawful 
for  the  said  Company  thenceforth,  during  the  terms  for 
which  the  said  letters  patent  or  any  of  them  were  respec- 
tively granted,  or  during  the  period  of  any  renewal  or 
renewals  of  the  same,  respectively,  to  make,  construct, 
or  manufacture  or  use  (subject  to  certain  qualifications 
and  restrictions  then  agreed  on  by  and  between  plaintiff 
and  defendants)  the  said  pair  of  steam  engines,  about  to 
be  made,  on  board  &c.,  upon  the  principle  of  the  inven- 
tions secured  by  the  said  letters  patent,  respectively,  or 
any  of  them,  with  all  or  any  of  the  improvements  speci- 
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Bed  in  the  said  letters  patent  or  any  of  them,  and  all  Queen*»  Bench. 
apparatus  necessary  for  the  purposes;  and  also  thence-  ' 


fiirth,  during  the  terms  for  which  the  said  letters  patent         ^^^^ 
were  respectively  granted,  or  any  of  them,  and  during  the    Baikbmdo*- 
term  of  any  renewal  &c.,  respectively,  to  make,  construct, 
or  manufacture  and  use  (subject  to  the  said  qualifications 
kc),  on  board  of  any  other  vessel  or  vessels  thereafter  to 
be  purchased  or  built  by,  for  or  on  account  of  the  Com- 
pany, any  steam  engine  or  steam  engines  upon  the  prin- 
ciples of  the  inventions  aforesaid  or  any  of  them,  with  all 
or  any  of  the  improvements  aforesaid,  and  all  apparatus 
necessary  for  those  purposes ;  and,  in  consideration  of  the 
premises,  defendants  did  then   agree  with  plaintiff  in 
manner  following:  that  defendants  should  and   would 
pay  to  plaintiff  2000^  by  the  instalments  and  in  the 
manner  following;  that  is  to  say,  1000/.  on  1st  August 
1887}  and  the  remaining  1000/.  on  1st  July  18S8;  and 
also  that  defendants  would  pay  to  plaintiff  at  and  after 
the  rate  of  5/.  per  horse  power  of  each  and  every  engine 
which  should,  at  any  time  or  times  thereafter,  be  made, 
constructed,  or  manufactured  and  used  on  board  any 
odier  ship  or  vessel,  ships  or  vessels,  thereafter  to  be 
purchased  or  built  for  or  on  account  of  the  Company 
daring  the  continuance  of  the  said  several  letters  patent 
^^  any  of  them,  or  during  the  continuance  or  renewal 
^c,  in  which  the  principles  of  the  inventions  secured 
l>y  the  said  letters  patent  respectively,  or  any  of  them, 
^^r  all  or  any  of  the  improvements  specified  in  the  said 
letters  patent,  or  any  of  them,  should  be  used  or  adopted 
V>y  the  Company ;  the  same  to  be  paid  for  on  the  signing 
^f  or  entering  into  the  contract  or  contractsfor  the  manu- 
facturing or  purchasing  of  suck  engine  or  engines^  respec- 
^ivefyj  either  in  cash  or  in  bills  at  the  option  of  the  de- 

R  2 
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184S 
[ then  the  same  should  bear  interest  at  the  rate  of  5  per 

^^^  cent,  to  commence  and  be  calculated  from  the  expiration 
BAiNBaioov.  of  nine  months  from  the  date  of  such  contract  or  con- 
tracts ;  provided  that,  in  case  any  vessel  belonging  to  the 
Company,  on  board  of  which  any  engine  or  engines 
should  be  used  in  which  all  or  any  of  the  principles  of 
the  inventions  and  improvements  as  aforesaid  should 
have  been  adopted  or  used,  should  be  lost  at  sea  or  de- 
stroyed, or  the  engines  or  vessels  should  be  worn  out,  or 
in  which  (a)  the  use  of  such  inventions  and  improvements 
should  be  abandoned  from  any  cause  whatsoever,  the 
Company  should  be  at  liberty  to.  substitute  any  other 
vessel  or  vessels,  or  engine  or  engines,  of  any  equal  or 
greater  or  less  power,  in  lieu  thereof  respectively,  with- 
out paying  any  consideration  for  the  same,  unless  the 
same  should  exceed  in  power  the  engine  or  engines 
which  should  be  so  lost,  destroyed  or  abandoned; 
and,  in  case  the  same  should  so  exceed,  then  on  pay- 
ment only  for  such  excess,  at  the  rate  and  after  the 
manner  aforesaid ;  provided,  and  it  was  further  agreed, 
that  the  arrangements  of  the  needful  apparatus,  and  the 
manner  in  which  it  should  be  constructed  and  applied 
on  board  the  said  vessel,  should  be  subject  to  the  ap- 
probation of  plaintiff  or  other  the  owner  for  the  time 
being  of  the  said  letters  patent,  who  should  be  at  liberty 
to  employ  a  servant  or  agent  to  superintend  such  ar- 
rangement and  application  at  the  expense  of  the  plain- 
tiff, and  that  no  application  of  the  said  patent  apparatus, 
or  any  part  thereof,  or  any  alterations  therein,  should  be 
made  but  what  should  be  first  approved  of  by  plaintifl^ 
or  the  owner  for  the  time  being  of  the  said  patent  rights 
or  any  renewal  or  renewals  of  the  same  respectively,  or 

(a)  Sic. 
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his  or  their  servants  or  agents ;  but  it  was  declared  and  Qv^en'i  Bench. 

1843 
agreed   by  and  between  plaintiff  and  defendants,  and    ' 

plaintiff  did  then  undertake  and  agree,  that,  on  receiving  ^^^^ 
notice  from  or  on  behalf  of  the  Company  of  their  inten-  Bainbeidos. 
tion  to  adopt  the  said  patent  apparatus,  or  any  part 
thereof,  or  to  make  any  alteration  therein,  or  in  the  ap- 
plication thereof  in  any  engine  or  engines  of  or  for  the 
Company,  plaintiff  or  other  the  owner  for  the  time  being 
should  forthwith,  either  by  himself  or  his  servants  or 
agents,  superintend  such  arrangements,  applications  or 
alterations,  and  approve  of  the  same,  and,  in  default  of 
Ills  or  their  so  doing,  it  should  be  lawful  for  the  Com- 
pany, without  such  approbation  as  therein  aforesaid,  to 
make  such  arrangements,  applications  or  alterations  as 
therein  aforesaid ;  and  plaintiff  then  further  agreed  with 
defendants  to  furnish,  at  his  own  expense,  to  the  Com- 
pany all  necessary  drawings,  and  also  to  make  and  fur- 
nish any  part  of  the  said  apparatus  as  might  be  required 
by  their  engineers,  Messrs.  Claude  Girdwood  and  Com-' 
jpamfj  but  to  be  paid  for  by  Messrs.  C,  G.  and  Company; 
and  plaintiff  did  then  further  agree  that  he  would,  at  his 
own  expense,  within  thirty  days  after  being  required 
&C.  (by  the  Company's  secretary),  use  his  utmost  en- 
deavours, by  suit  or  otherwise,  to  protect,  and  prosecute 
any  person  or  persons  using  or  infringing  upon,  the 
said  patent  rights,  or  any  of  them,  unless  such  person 
or  persons  should  have  previously  agreed  with  plaintiff 
for  the  use  of  the  same. 

And  thereupon  then,  to  vrit  on  &c.,  in  consideration 
of  the  premises,  and  that  plaintiff  at  defendant's  request 
had  then  promised  &c«  (mutual  promises  were  then 
alleged) ;  and  plaintiff  avers  that  the  terms,  for  which 
the  said  several  letters  patent  were  made  and  granted  as 
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Foiume  V.  aforesaid,  existed,  and  the  said  letters  patent  were  and 
184S« 
[__  remained  and  continued  in  full  force  and  eflPect,  for  and 


^''^  during  all  the  time  hereafter  mentioned,  and  until  and 
Baivbuook.  at  and  after  defendant's  breach  of  the  said  agreement 
and  promise  as  hereafter  mentioned  ;  and  plaintiff  hath 
performed  all  things  in  the  said  agreement  contained 
on  his  part  to  be  performed;  and  the  Company,  and 
the  defendants,  who,  at  the  time  of  the  making  of  the 
said  agreement,  were  members,  have^  at  all  tunes  after 
the  making  of  the  said  agreement,  and  during  the  terms 
for  which  the  said  letters  patent  were  granted,  had  the 
plaintiff's  licence  and  authority  to  make^  construct,  or 
manufacture  or  use  (subject  to  the  qualifications  &c),  on 
board  of  any  other  vessel  or  vessels  to  be  purchased  or 
built,  or  purchased  or  built,  after  the  making  of  the  said 
agreement  for  or  on  account  of  the  Company,  any  steam 
engine  or  steam  engines  upon  the  principles  of  the  in- 
ventions secured  to  the  plaintiff  by  the  said  letters  patent 
respectively,  or  any  of  them,  according  to  the  said  agree- 
ment specified,  and  all  apparatus  necessary  for  those 
purposes  :  Yet  that,  after  the  making  of  the  said  agree- 
ment, and  during  the  terms  for  which  the  said  letters 
patent  were  respectively  granted,  and  before  the  com- 
mencement of  this  suit,  to  wit  29th  May  18S8,  a  certain 
contract  in  writing  was  made  and  entered  into  by  and 
between  the  Company  and  certain  persons,  to  wit 
William  Fawcett^  8cc.,  using  the  name,  style  and  firm 
of  Messrs.  Fawcett^  Preston  and  Company^  for  the  manu- 
facturing by  the  said  W.  F.  &c.  two  engines  of  550 
horse  power,  for  the  purpose  of  propelling  and  being 
used  on  board  of  a  certain  vessel,  to  wit  a  vessel  called 
The  President,  before  then,  and  after  the  making  the  said 
agreement,  built  by  and  for  and  on  the  account  of  the 
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Company,  and  during  the  continuance  of  the  said  letters   Q^^^**  Bench. 

patent,  and  in  which  engines  the  principles  of  the  in-  '__ 

▼entions  secured  by  the  said  several  letters  patent  were  "^^^ 
to  be  used  and  adopted  by  the  Company ;  and  thereupon,  Baiwiridge. 
that  .18  to  say  on  the  entering  into  the  said  contract^  de- 
fendants became  and  were  liable  to  pay  to  plaintiff,  either 
in  cash  or  in  bills  as  aforesaid  agreed  on,  a  large  sum  of 
money,  to  wit  2750/.,  being  a  sum  at  and  after  the  rate 
of  5L  for  each  horse  power  of  the  said  two  engines  of 
550  horse  power ;  and  although  a  reasonable  time  for 
defendant  to  pay  the  said  sum  of  2750/.  in  cash  or  bills 
had  elapsed  after  the  making  of  the  said  contract  and 
before  the  commencement  of  this  suit,  and  although 
plaintiff  hath  always  been  ready  and  willing  to  accept 
that  payment  of  defendants,  either  in  cash  or  bills  as 
aforesaid,  according  to  the  agreement  and  promise,  and 
afterwards,  to  wit  on  &c.,  requested  defendants  that  they 
would  so  pay  him  &c  according  to  the  said  agreement ; 
yet  defendants  have  disregarded  their  said  agreement  and 
promise,  and  did  not  nor  would,  on  the  said  entering 
into  the  said  contract  so  made  as  aforesaid  on  the  said 
29th  May  1838,  or  at  any  other  time,  pay  to  plaintiff  in 
cash  or  in  bills  or  otherwise  the  said  2750/.  or  any  part 
&c.,  but  have  hitherto  wholly  neglected  &c. 

Third  plea :  that,  after  the  making  of  the  said  contract 
for  the  manufacturing  the  said  engines  in  the  declaration 
mentioned,  and  within  nine  months  from  the  date  thereof, 
and  long  before  the  commencement  of  this  suit,  and  before 
any  one  of  the  principles  of  the  invention  secured  by  the 
said  letters  patent  or  any  part  thereof,  and  before  any  one 
of  the  improvements  specified  in  the  said  letters  patent  or 
any  part  thereof,  had  been  used  or  adopted  by  the  Com- 
pany or  by  the  said  William  Fawcett  &c,j  in  the  manu- 
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facturing  by  them  of  the  said  two  engines  in  the  said 
declaration  mentioned,  or  either  of  them,  it  was,  to  wit 
on  SOth  May  1838,  mutually  agreed,  by  and  between 
the  Company  and  the  said  fV.  F.  Sec,  that  so  much  of 
the  said  contract  for  manufacturing  the  said  engines  as 
related  to  the  using  and  adopting  therein  the  said  prin- 
ciples of  the  said  inventions  secured  by  the  said  letters 
patent  should  be,  and  the  same  then  was,  wholly  rescinded 
and  abandoned,  and  that  the  persons  aforesaid  should 
manufacture  the  said  engines  for  the  Company  without 
using  or  adopting  therein  the  said  principles  of  the  said 
inventions  secured  by  the  said  letters  patent,  or  any  part 
thereof,  or  the  said  improvements  specified  in  the  said 
letters  patent,  or  any  part  thereof:  that  the  said  W.F. 
&c.  afterwards,  to  wit  on  the  same  day  and  year  afore- 
said, manufactured  the  said  engines  for  the  Companyi 
and  that  there  never  was  at  any  time  used  or  adopted  in 
the  said  engines,  or  in  the  manufacturing  thereof,  any 
whatsoever  of  the  said  principles  of  the  said  inventions 
secured  by  the  said  letters  patent,  or  any  part  whatsoever 
thereof,  nor  any  of  the  said  improvements  specified 
in  the  said  letters  patent,  or  any  part  whatsoever 
thereof;  but  that,  on  the  contrary,  the  said  engines  were 
made  and  manufactured  upon  a  principle,  and  in  a 
manner,  different  and  distinct  from  the  said  principles 
of  the  said  invention  and  improvements  secured  by  and 
specified  in  the  said  letters  patent,  or  any  of  them : 
that  defendants,  to  wit  on  1st  January  1837,  paid  to 
plaintiff  the  said  sum  of  2000/.  in  the  said  agreement 
mentioned;  and  that  neither  plaintiff,  nor  any  other 
owner  for  the  time  being  of  the  said  letters  patent,  or 
any  of  them,  ever  employed  any  servant  or  agent  what- 
soever to   superintend   the  manufacturing  of  the   said 
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engines  or  any  part  thereof,  or  the  application  therein    Qveen^s  Bench. 
or  thereto  of  the  said  patent  apparatus,  or  any  part 
thereof,  or  otherwise  howsoever;  nor  did  plainti£^  or         *^^" 
any  such  owner  as  aforesaid,  make  or  furnbh,  nor  was     BAivsaiDOE, 
he  or  they  ever  required  to  make  or  furnish,  to  the 
G>mpany,  or  to  any  other  person  or  persons  whatso- 
ever,   any   drawing   or  drawings   whatsoever,   or   any 
apparatus  whatsoever,  for  or  in  respect  of  the   said 
engines  or  the  manufacture  thereof;  nor  did  plaintiff, 
or  any  other  person  or  persons  whatever,  ever  incur 
any  labour  or  trouble  or  expense  whatsoever  in  respect 
of  the  said  engines,  or  in  respect  of  using  or  adopting, 
or 'the  proposal  to  use  and  adopt,  the  said  principles  or 
improvements  in  the  said  engines  or  either  of  them,  or 
in  the  manufacture  thereof;  nor  was  plaintiff  ever  re- 
quired by  the  secretary  of  the  Company,  or  the  said 
Company,  or  any  member  thereof,  to  use  any  endeavours 
to  protect  the  said  patent,  or  to  prosecute  any  person 
Using  or  infringing  the  same.     Verification. 
Creneral  demurrer.     Joinder. 

Cowling  for  the  plaintiff.    The  plea  is  bad  in  substance. 
Xt  assumes  that  the  agreement,  as  to  the  51.  for  each 
liorse  power,  contains  something  in  the  nature  of  a  con- 
dition precedent,  and  that  the  Company  may  elect  to 
<ibandon  the  agreement  by  their  own  act.    The  assumed 
^^ondition  precedent  is  the  user  by  the  Company.     But 
the  agreement  is  for  the  licence  to  use ;  and  that  the 
Company  have,  whether  they  choose  to  avail  themselves 
of  it  or  not      The  granting  of  the  licence  is  a  valuable 
consideration.      The  defendants  hav&  paid  in  respect  of 
the  vessel    first  mentioned  in   the  declaration,  though 
they  do   not  own    that  they  have  used  the  principle 
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in  the  engines  of  that  vessel.  How  long  may  the 
grantees  of  the  licence  wait  ?  Can  they  deprive  the 
plaintiff  of  his  right  to  recover  in  respect  of  having 
granted  the  licence?  That  the  actual  user  is  not  the 
condition  precedent  is  clear  from  the  specification  that 
the  payment  shall  be  made  when  the  Company  contract 
for  the  engines.  <<  If  a  day  be  appointed  for  payment 
of  money,  or  part  of  it,  or  for  doing  any  other  act,  and 
the  day  is  to  happen,  or  may  happen,  before  the  thing 
which  is  the  consideration  of  the  money,  or  other  act,  is  to 
be  performed,  an  action  may  be  brought  for  the  money, 
or  for  not  doing  such  other  act  before  performance; 
for  it  appears  that  die  party  relied  upon  his  remedy, 
and  did  not  intend  to  make  the  performance  a  conditkin 
precedent:  and  so  it  is  where  no  time  is  fixed  for  per- 
formance of  that,'  which  is  the  consideration  of  the 
money  or  other  act."  Note  (4)  to  Pordage  v.  Cole  (a). 
That  principle  was  acted  on  in  Wtlks  v.  Smith  (6).  It 
is  immaterial  what  was  done  after  the  contract  was 
signed. 


Martin^  contra.  The  money  is  to  be  paid  for  the 
user :  the  5L  is  for  each  horse  power  in  every  engine 
which  shall  '^be  made,  constructed  or  manufactured 
and  used."  The  payment  is  contingent  on  the  making. 
It  is  true  that  the  plaint! if  might  have  demanded  the 
payment  on  the  making  of  the  contract :  but,  had  he 
done  so  and  received  the  money,  it  might  have  been 
recovered  back  on  the  consideration  failing.  That 
being  so,  the  rule  against  circuity  of  action  applies ; 
and  the  plaintiff  cannot  claim  the  money.     Thus,  where 


(a)  1  If'ms.  SauwL  320  6.  (6th  ed.).  (6)  10  AT.  ^  W,  355. 
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freight  is  to  be  paid  on  shipment  of  goods,  it  is  not  Qveen*t  Bench. 

earned  without  performance  of  the  voyage,  and,  if  paid,    

may  be  recovered  back  if  the  voyage  be  not  performed ;         ^^"^ 
MashiterY.  BvUer(a).     That  principle  was  acted  upon     BAiKB»ii)o«. 
by  the  Court  in  Mansfield  v.  Maitland  (b).     The  pas- 
sage cited   from   note  (4)   to  Pordage   v.   Cole  (c)  ap-  ^ 
plies   to  conditions  precedent:   this  is   a  question   of 
failure  of  consideration :  and,  as  on  that  ground  the 
money  if  paid  might  have  been   recovered  back,  the 
law  will  not  now  require  that  it  shall  be  paid ;  note  (2) 
to  Turner  v.  Davies{d);  Carr  v.  Stephens  {e).    [Cofe- 
ridge  J.  When  would  the  patentee  be  safe  ?]     He  might 
require  an  election  in  a  reasonable  time. 

Ctnding  in  reply.  It  is  true  that,  supposing  the 
money,  if  paid  on  the  signing  of  the  contract,  to  be 
recoverable  back  again  in  the  event  of  non-»user,  the 
plainti£F  cannot  now  succeed.  But  it  would  not  be  so 
recoverable.  The  consideration  has  been  given.  On 
the  defendants'  construction,  the  plaintiff  would  have 
made  over  his  right  without  being  secure  of  obtain- 
ing any  compensation.  (He  was  then  stopped  by  the 
Court.) 

Lord  Denman  C.  J.  This  is  an  agreement  by  which 
the  defendants  purchase  of  the  plaintiff  a  licence  for  the 
Company  to  use  the  plaintiff's  principle  in  the  steam 
engines  already  contracted  for,  and  in  any  steam  engines 
which  the  Company  shall  "  make,  construct,  or  manu- 

(a)  1  Campb,  84.  (6)  4  B.  i  Aid,  582. 

(c)  1  IVms,  SauTuL  320  6.  (d)  2  fFm*.  Saund,  150. 

(tf)  9  B,^  C.  758. 
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factureor  use;**  the  price  is  estimated ;  2000/.  to  be  paid 
by  instalments  on  days  now  past,  and  also  5/.  per  horse 
power  for  every  engine  which  shall  '^  thereafter  be  made» 
constructed,  or  manufactured  or  used"  on  board  any 
vessel  to  be  thereafter  built  by  the  Company  in  which  the 
principle  shall  be  adopted.  The  agreement,  therefore, 
is  defined  by  the  quantity  of  power  in  the  engines  to  be 
contracted  for.  It  cannot,  I  think,  be  contended  that 
an  actual  user  was  necessary  to  entitle  the  plaintiff  to 
recover,  or  that  more  than  the  contract  was  required  to 
constitute  the  consideration  of  the  price.  There  seems 
to  me,  therefore,  to  have  been  no  failure  of  considera-* 
tion ;  so  that  the  point  as  to  circuity  of  action  does  not 
arise.  There  has  been  only  a  change  of  mind  on  the 
part  of  the  defendants ;  but  they  cannot  by  such  change 
of  mind  get  rid  of  their  liability.  It  struck  me,  at  first, 
that  the  actual  user  of  the  principle  was  necessary  in 
order  to  determine  the  amount  of  price :  but  it  seems 
to  me  that  the  agreement  determines  the  price  by  a 
reference,  not  to  the  user,  but  to  the  contract. 


Williams  J.  I  am  of  the  same  opinion.  On  re- 
ference to  the  agreement,  we  find  that  the  defendants 
are  to  pay  to  the  plaintiff,  first,  a  gross  sum  of  money, 
as  to  which  no  question  arises ;  and,  secondly,  5L  per 
horse  power  to  be  paid  on  the  making  of  any  contract 
for  the  manufacturing  or  purchasing  of  engines;  so 
that,  as  to  this,  the  payment  of  the  money  is  to  be 
determined  by  the  terms  of  such  contract.  Mr.  Martin 
has  failed  to  distinguish  between  the  sum  to  be  paid  in 
gross  and  the  5L  per  horse  power.  I  think  both  stand 
on  the  same  footing.     Nothing  is  required  to  be  done 
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under  the  contemplated  contracts :  the  pjaintiff  cannot  Queen's  Bench, 


1843. 


compel  the  Ck>mpany  to  use  the  engines  :  what  he  sells 

is  the  privilege.  ^^ 


Coleridge  J.  I  am  of  the  same  opinion.  The 
question  has  been  put  upon  its  true  ground.  It  rests 
entirely  upon  the  agreement  between  the  parties.  Now, 
if  we  confine  ourselves  to  the  first  part  of  the  agree- 
ment, a  strong  inference  would  arise  in  favour  of  Mr. 
Martin*8  view :  as  far  as  that  goes,  I  think  he  has  pro- 
posed the  proper  construction,  namely,  that  the  plain- 
tiff is  to  permit  the  principle  to  be  used  for  all  future 
vessels,  in  consideration  of  which  the  defendants  are 
to  pay  down  2000/.,  and  also  to  make  an  additional 
payment  pro  rata  for  all  that  are  to  be  actually  con- 
structed. Mr.  MaHin  says,  and  I  think  truly,  that  this 
would  shew  that  the  5/.  is  to  be  paid  on  each  engine 
that  is  actually  made.  But  the  agreement  does  not 
stop  there :  for  it  goes  on  to  state  a  condition  which 
furnishes  an  explanation  of  the  terms ;  I  mean  the  con- 
dition which  shews  when  the  payment  is  to  be  made, 
namely  on  the  signing  each  contract  for  the  construc- 
tion of  the  engines.  The  parties  therefore  seem  to 
agree,  with  the  view  of  putting  an  end  to  disputes 
by  a  fixed  stipulation,  that  they  will  look  to  the 
signing  of  the  contract  by  the  Company  with  a  third 
party,  who  is  to  furnish  the  engine.  That  is  reason- 
able, because  the  contract  would  shew  what  horse 
power  was  to  be  employed.  By  this  the  parties  clearly 
mean  that,  when  the  Company  have  gone  so  far  as  to 
enter  into  the  contract,  they  shall  be  considered  to  have 
used  the  privilege. 
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Queen*s  Bench. 
1843. 


Habtley  and  Another  against  Manton. 
A  SSUMPSIT.     The  first  count  stated  that  hereto-  Assumptit 

rV  /.•111  ^'^  count  on  a 

fore  &C.,  m  parts  beyond  the  seas,  to  wit  at  Rio  de  bill  of  ex- 
JaneirOj  certain  persons,  by  and  under  the  style  &c.  of  s59/.,*drawii  at 

Rio  de  Janeiro, 
hj  Steele  and  Manton,  on  defendant,  Manton,  payable  to  plaintiffs,  and  accepted  by  de- 
fiendant.     2d  count,  on  an  account  stated. 

Plea,  as  to  the  first  count  and  359^,  parcel  of  tbe  monies  mentioned  in  the  second  count, 
identifying  tbe  latter  sum  with  tbe  sum  specified  in  the  bill,  and  stating :  That  defendant 
aad  A,  Sieele  were  partners  in  London  under  the  name  &c.  of  Mcmion,  Steele  and  Co., 
aad  at  Bio,  in  tbe  BrasUs,  under  the  name  &c  of  Steele  and  Manton,  defendant  residing 
aad  carrying  on  the  business  in  England,  and  Steele  at  Rio.  That  the  bill  was  drawn  and 
indoned  to  plaintiffs  at  Rio  by  Steele,  in  tbe  name  of  Steele  and  Manton,  for  a  joint  debt 
of  defendant  and  Steele,  incurred  at  Rio;  and  was  drawn  upon,  and  accepted  by,  defendant 
in  the  name  of  the  London  house.  That,  after  the  drawing  and  indorsing,  and  before  the 
acceptance,  defendant  and  Steele,  at  Rio,  being  indebted  to  plaintiffs  in  the  above  sura,  and 
to  other  persons  in  divers  other  sums,  became  embarrassed  &c.,  and  it  was  doubtful  whether 
tbey  would  be  able  to  pay  in  full :  and  thereupon,  before  the  acceptance  &c.,  and  while 
Sleek  was  resident  at  Rio,  the  plaintiflfs  and  the  said  other  creditors,  at  Rio,  of  Steele  and 
Uanion  agreed  among  themselves,  in  writing,  that  a  liquidation  of  the  debts  of  Steele  and 
Uanton  should  be  forthwith  commenced  under  the  superintendence  of  Steele  and  others, 
sod  continued  until  the  claims  of  plaintiffs  and  the  said  other  creditors  were  paid  in  full, 
or  liquidated  to  the  extent  of  Steele  and  ManUnCs  assets ;  that  the  holders  of  bills  drawn  by 
the  Rio  bouse  upon  tbe  London  house  should  be  considered  creditors  for  cash,  but  that  their 
dividends  should  be  retained  till  protest  of  the  London  bills  for  non-payment,  and  should 
be  divided  among  the  creditors  if  those  bills  were  paid ;  and  that,  if  plaintiffs  and  the 
other  creditors  should  be  paid  in  full,  the  liquidation  should  cease. 

«  Tbe  plea  then  stated  an  agreement  by  ^eele  and  Manton  with  plaintiffs  and  the  other 
creditors  that  the  liquidation  &c.  should  take  place  as  above  stated  ;  and  it  averred  that 
afterwards,  and  before  the  acceptance  &c.,  the  firm  of  Steele  and  Manton,  by  Steele,  pro- 
ceeded, and  were,  until  the  commencement  of  this  suit,  proceeding,  to  realise  the  effects  of 
Steele  and  Manton  for  the  purposes  of  the  agreement  That  defendant  accepted  the  bill 
after  tbe  making  of  the  agreement,  being  at  the  time  resident  in  England,  and  ignorant  of 
the  premises  stated  to  have  taken  place  at  Rio.  That  all  the  proceedings  at  Rio  were 
according  to  tbe  law  of  the  Brazils,  and  that,  by  that  law,  the  agreement  and  promises 
aforesaid  were  a  full  and  absolute  discharge  and  release  of  the  said  debt  in  respect  of  which 
tbe  bill  of  exchange  was  indorsed,  and  defendant  is,  and  was,  before  action  brought,  abso- 
lutely  discharged  from  the  said  cause  of  action  in  the  first  count  mentioned,  and  from  the 
cause  of  action  mentioned  in  the  second  count  as  to  the  S59/. 

Replication,  De  injuria. 

Held,  on  demurrer  to  the  replication : 

1.  That  tbe  plea,  as  to  both  causes  of  action,  was  in  discharge,  not  in  excuse,  and  there- 
fore the  replication,  even  if  divisible,  was  bad. 

2.  As  to  the  first  count,  that  the  plea,  if  it  alleged  a  release  of  the  drawees  before  ac- 
ceptance, was  bad  for  that  reason. 

S.  As  to  the  same  count,  that  a  release  of  the  drawers,  under  the  circumstances  de- 
tailed in  the  plea,  would  be  no  defence  to  the  drawees. 

4.  Semble,  that  the  plea  might  have  been  an  answer  to  the  second  count,  if  pleaded  to 
that  only.      But 

5.  Held  that,  being  pleaded  to  both,  it  was  wholly  bad. 
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Steele  and  Manton^  made  their  bill  of  exchange  directed 
to  defendant)  and  thereby  required  him  to  pay  that  their 
first  bill  of  exchange  &c.  to  the  order  of  plaintifi, 
359/.  6s.  9(L  sterling  at  sixty  days'  sight ;  that  defendant 
had  sight  of  and  accepted  the  bill ;  that  sixty  days  after 
acceptance  elapsed  before  action  brought ;  and  that  the 
said  Steele  and  Manton  indorsed  the  bill  to  pIainti£Bi; 
notice  to  defendant,  and  promise  by  him  to  pay  plain- 
tiffs; breach,  non-payment. 

The  second  count  was  in  the  common  form  for  500/. 
found  to  be  due  on  an  account  stated. 

Plea  1. :  as  to  the  first  count,  and  as  to  359/.  6s.  9i/l, 
parcel  of  the  monies  in  the  second  count  mentioned : 
that  the  said  sum  of  359/.  6s.  9^.,  parcel  &c,  so  found 
to  be  due  to  plaintiffs  on  an  account  stated  as  in  the  last 
count  mentioned,  is  the  sum  of  359/.  65.  9d.  specified  in 
the  said  bill  of  exchange  &c.,  and  the  said  two  sums  are 
one  and  the  same  debt,  and  the  said  bill  was  accepted 
by  defendant,  as  in  the  first  count  mentioned,  for  and  in 
respect  of  the  359/.  6s.  9d.,  parcel  &c.,  in  the  second  count 
mentioned.  That,  before  and  at  the  time  of  the  making 
of  the  promise  in  the  last  count  mentioned  as  to  the 
359/.  6s.  9d.  parcel  &c.,  and  before  and  at  the  time  of 
the  making  of  the  said  bill  &c.,  and  before  and  at  the 
time  of  the  making  of  the  agreements  hereinafter  in  this 
plea  mentioned,  defendant  and  one  Andrew  Steele  were 
merchants  and  copartners  in  trade  carrying  on  their 
business  as  such  merchants  &c.  in  copartnership,  to  wit 
at  London  and  in  parts  beyond  the  seas,  to  wit  at  Riode 
Janeiro  in  the  empire  of  the  Brazils.  That  defendant  and 
Steele  carried  on  their  said  business  in  London  under  the 
name,  style  &c.  of  Manton^  Steele  and  Co.^  and  at  Rio  de 
Janeiro  under  the  name  &c.  of  Steele  and  Manton.    That, 
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before  and  at  the  time  of  the  making  of  the  promise  &c*   Quem*s  Bench. 

1843 
as  to  the  S59L  6s.  9d.j  parcel  &c.,  and  before  and  at  the  L_ 

time  of  the  making  of  the  bill  &c.,  and  of  the  agreements       Hartl«t 
next  after  mentioned,  and  before  and  at  the  time  of  the       Maktok. 
accepting  of  the  said  bill  &c.,  defendant  resided  and  was 
in  England^  and  carried  on  there  the  said  business  of 
himself  and  his  said  copartner  by  and  under  the  name, 
style  and  firm  aforesaid,  as  such  merchants  and  traders  as 
aforesaid ;  and  the  said  Andrew  Steele^  before  and  at  the 
time  last  aforesaid,  and  from  thence  hitherto,  resided 
and  was  at  Rio  de  Janeiro  aforesaid,  and  carried  on 
there  the  ^id  business  of  himself  and  his  said  copartner 
by  and  under  the  said  name,  style  &c.  of  Steele  and 
Manion  as  such  merchants  and  traders  as  aforesaid. 
And  that  the  said  bill  of  exchange  was  made  and  drawn 
upon  defendant,  and  afterwards  indorsed  to  plaintiiFs,  as 
in  the  first  count  mentioned,  in  parts  beyond  the  seas, 
to  wit  at  lUo  de  Janeiro  aforesaid,  by  the  said  Andrea) 
Sieelej  as  such  copartner  of  the  said  defendant  as  afore- 
said, by  and  under  the  said  name,  style  &c.  of  Steele  and 
Manton  as  in  the  said  first  count  mentioned,  for  and  on 
account  of  a  certain  debt,  to  wit  the  sum  of  S59/.  6s,  9d, 
at  the  time  of  the  making  of  the  said  bill  due  and  owing 
to  plaintiffs  from  defendant  and   Andrew  Steele  jointly, 
and   incurred  by  them  at  Rio  de  Janeiro  aforesaid  to 
plaintiffs  by  and  under  their  said  name  &c.  of  Steele  and 
Manton  ;  and  that  there  was  no  consideration  for  the 
said  indorsement  of  the  said  bill  of  exchange  except  the 
joint  debt  of  defendant  and   Andrew   Steele ;  and  the 
same  bill  was  directed  to  defendant  by  being  directed  to 
the  said  firm  of  Manton^  Steele  and  Co.  at  London,  and 
Dot  otherwise ;  and  the  said  bill  of  exchange  was  ac- 
cepted by  defendant  under  the  said  partnership  name 
VOL.  y.  N.  8.  s 
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Volume  F.     ^cc*  of  Mantofi,  Steele  and  Co.  and  not  otherwise;  and  the 
I84S* 
_.       _  '.  _  said  account  stated,  as  to  the  said  sum  of  S59L  6s.  9d^ 

Hartlit  parcel  &c^  was  had  and  stated  between  defendant  and 
Manton.  Andrew  Steele  jointly  and  the  said  plaintiffs  for  and  in 
respect  of  the  said  debt  of  S59L  6i.  9^  so  due  from  the 
said  firm  of  Steele  and  Mantonj  and  not  otherwise.  And 
that,  after  the  making  of  the  promise  &c«  as  to  the  said 
859/.  6i.  9d^  parcel  Slc,  and  afler  the  making  and  in* 
dorsing  &c.,  and  before  the  acceptance  &c.,  and  whilst 
the  said  debt  was  due  and  owing  from  defendant  and 
Steele  to  the  plaintiffs,  to  wit  on  &c,  the  said  Andrew 
Steele  being  then  resident  at  Rio  de  J.  aforesaid,  and 
subject  to  the  laws  of  the  empire  of  the  BraziUf  defend- 
ant and  Steele^  by  and  under  tlieir  said  name  &c.  of  Stede 
and  Manton^  at  Bio  de  J.  aforesaid,  were  indebted  to 
plainti£&  in  the  said  sum  of  S59L  6s.  9d.,  for  which  the 
said  firm  of  Steele  and  Manton  had  made  and  indorsed 
to  plaintiffs  the  said  bill  of  exchange,  which  was  then 
held  by  plaintiffs ;  and  defendant  and  the  said  A.  Steele^ 
by  and  under  their  said  name  &c.  of  Steele  and  Manion^ 
at  Rio  de  J.,  were  then  also  indebted  to  divers  other 
persons  respectively  resident  at  Rio  de  J.  aforesaid  in 
divers  large  sums  of  money,  and  were  in  embarrassed 
circumstances  and  unable  to  meet  their  engagements; 
and  it  was  then  doubtful  whether  defendant  and  Andrew 
Steele  would  be  able  to  pay  or  satisfy  plaintiffs  and  the 
said  other  creditors  of  the  said  last  mentioned  firm  at  Bio 
de  «7.  aforesaid  respectively  their  debts  in  full,  whereof 
plaintiffs  and  the  said  other  creditors  then  had  notice. 
And  thereupon  afterwards,  to  wit  on  &c.,  in  parts  be- 
yond the  seas,  to  wit  at  Rio  de  J.  aforesaid,  and  whilst 
the  said  Andrew  Steele  was  so  resident  there  as  aforesaid, 
and  before  defendant  accepted  the  said  bill  as  in  the 
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first  count  mentioned,  the  said  plaintiffs  and  the  said   Queen's  Bmch, 

creditors  at  Rio  de  J.  aforesaid  of  the  said  firm  and   1_ 

commercial  house  of  Steele  and  Manton  did,  by  a  certain  H^»y"» 
agreement  then  made  and  reduced  into  writing  and  Maktoit. 
signed  by  plaintiffs  and  the  said  other  creditors,  accord- 
ing to  the  laws  of  the  said  empire  of  the  Brazils^  mu- 
tually agree  and  accord,  according  to  the  force,  form 
and  effect  of  the  said  laws  of  the  said  empire,  in  manner 
following,  that  is  to  say : 

That  they  the  said  plaintiffs,  and  the  said  other  credi- 
tors at  Rio  de  J.  aforesaid,  of  the  said  firm  &c.  of  Steele 
and  MantoHf  having  been  duly  convened  &c.,  and  hav- 
ing met  &C.,  and  the  state  of  the  affairs  of  the  said  last 
mentioned  firm  having  been  then  duly  presented  to 
plaintifi  and  the  said  other  creditors  respectively  by 
the  said  A*  Steele^  with  a  list  of  debtors  and  creditors  of 
the  same  firm,  the  former  amounting,  in  English  money, 
to  22,350^,  and  the  latter,  in  English  money,  to  14,210/., 
not  including  a  sum  of  8S50/.,  the  amount  of  certain 
bills  drawn  by  Steele  and  Manton  on  their  London  house, 
to  wit,  Manton^  Steele  and  Co.,  of  which  the  payment 
or  non-payment  was  then  unknown ;  and  the  plaintiffs 
and  the  said  other  creditors  then  considering  that  the 
failure  of  Steele  and  Manton  proved  not  to  have  arisen 
from  fault  or  negligence  on  their  part  &c. ;  the  plaintiffs 
and  the  said  other  creditors  at  Rio  de  J.  aforesaid  then 
and  there  agreed  mutually  with  each  other  to  the  fol- 
lowing agreement  and  deliberation. 

1.  That  the  liquidation  of  the  debts  of  the  said  firm 
of  Steele  and  Manton  should  be  forthwith  commenced, 
and  continued  until  the  claims  of  the  plaintiffs  and  the 
Said  other  creditors  were  either  paid  in  full  or  liquidated 
to  the  extent  of  the  assets  of  the  same  firm.     2.  That 
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the  liquidation  should  be  conducted  by  the  said  A.  Steele^ 
who  should  proceed  therewith  under  the  inspection  of 
persons  whom  the  plaintiffs  and  the  said  other  creditors 
then  nominated  and  authorized  as  a  permanent  com-* 
mission  for  that  purpose.  3.  That  the  liquidation  should 
be  made  with  the  least  possible  delay,  never  exceeding 
the  time  allowed  by  the  law  of  the  empire  of  the  BrazUs; 
and  a  dividend  should  be  made  to  the  creditors  imme- 
diately  there  was  a  sum  in  hand  sufficient  to  pay  them  ten 
per  cent,  on  their  claims.  4.  That  the  holders  of  bills 
drawn  by  the  said  firm  of  Steele  and  MarUon  upon  the 
London  house  should  be  considered  as  creditors  for  cash 
paid|  but  the  respective  dividends  should  be  deposited  in 
the  Commercial  Bank  until  presentation  of  protests  of 
their  bills  not  having  been  paid ;  but,  the  payment  in 
London  being  verified,  those  respective  sums  so  deposited 
should  be  divided  amongst  the  creditors.  5.  Not  materiaL 
6.  That,  in  case  of  the  plaintiff's  and  the  said  other  creditors 
being  paid  in  full,  the  said  liquidation  should  immediately 
cease,  and,  independent  of  any  further  authority,  the  parties 
of  the  said  firm  of  Steele  and  Manton  should  be  at  liber^ 
to  resume  trade  under  that  or  any  other  firm.  7*  That, 
should  the  liquidation  not  yield  sufficient  to  pay  the  plain- 
tiffs and  the  said  other  creditors  in  full,  they  in  every  case 
insured  to  A,  Steele  a  commission  &c.  of  five  per  cent. 
on  all  that  was  liquidated,  in  recompense  of  his  trouble^ 
and  as  a  proof  of  their  good  opinion  &c.  And  the 
plaintiffs  and  the  said  other  creditors  granted  and  de- 
sired that  every  part  of  that  agreement  should  be  ob- 
served and  executed  entirely  as  was  declared,  in  order 
that  it  might  have  the  full  effect  of  a  judicial  sentence,  the 
same  as  if  the  plaintiffs  and  the  said  other  creditors  had 
then  already  been  cited  for  that  purpose;  and  they  gave 
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and  granted  their  powers  to  A.  Steele  and  the  parties  Queen's  Bench. 

Dominated  in  article  2.  to  represent  them  in  and  out  of ]__ 

court  in  all  and  for  all  touching  or  that  might  possibly      Haetlky 
belong  to  that  liquidation  and  the  form  of  payment  by      Maktom. 
them  deliberated  and  agreed,  without  any  reserve.     As 
by  the  said  agreement,  &c. 

The  plea  then   averred   that  afterwards,  to  wit  on 
&c.,  at  JRio  de  J,  aforesaid,   and  while  A.  Steele  was 
resident  &c.  and  subject  to  the  laws  of  the  said  empire, 
and  before  the  acceptance  &c.,  the  said  A.  Steele^  for 
and  on  behalf  of  defendant  and  himself  by  and  under 
the  name  &c.  of  Steele  and  Manton^  did  then  agree  to 
and  with  plaintiffs  and  the  said  other  creditors  of  Steele 
and  Manton  at  Rio  de  J.  aforesaid,  according  to  the 
force,  form  and  effect  of  the  said  laws  of  the  said  empire 
of  the  Brazils^  and  the  said  plaintiffs  and  the  said  other 
creditors  did  then  and  there  mutually  agree  with  each 
other  and  with  the  said  defendant  and  the  said  A,  Steele^ 
according  to  the  force,  form  and  effect  of  the  said  last 
mentioned   laws,  that  the  liquidation  and    payment  of 
the  said  debts,  so  due  to  plaintiffs  and  the  said  other 
creditors  by  defendant  and  A.  Steele  by  and  under  the 
name  &c.  of  Steele  and  Manton  at  Rio  de  </.  aforesaid, 
should   thenceforth  commence   and  be  continued  and 
conducted,  and  the  said  agreement  and  deliberation  of 
plaintifis,  and  the  said  other   creditors  at   Rio  de  J. 
aforesaid,  should  in  all  things  be  observed,  performed 
and  executed,  according  to  the  terms  and  provisions  of 
the  same  agreement  and  deliberation,  and  in  manner 
thereby  provided.     That  afterwards,  to  wit  on  &c.,  and 
before   the   acceptance   by  the  defendant  of  the  said 
bill  of  exchange,  and  forthwith  and  immediately  after 
the  making  of  the  said  agreement,  the   said   firm  of 
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Voiume  r.      Steele  and  Manton^  by  the  said  A.  Stede,  did  then  pro- 
1___  ceed  to  realize  and  convert  into  money  the  whole  of  the 


Ha&tlet  ggjj  property,  rights,  estate  and  eflTects  of  the  said  firm 
Maxton.  of  Steele  and  Manton^  and  from  thence  until  the  com- 
mencement of  this  suit  were,  and  still  are,  proceeding 
with  the  realization  and  conversion  into  money  thereof 
for  the  purpose  in  the  said  agreement  mentioned,  and 
the  same  hath  always  been  and  is  conducted  by  the  sud 
A.  Steele  under  the  inspection  of  the  said  inspectors, 
according  to  the  true  intent  and  meaning  of  the  sud 
agreement  And  defendant  further  says  that  he  accepted 
the  said  bill  of  exchange  in  London  aforesaid,  and  after 
the  making  of  the  said  deliberation  and  agreement  here- 
inbefore mentioned,  and  that,  at  the  time  when  he  ac- 
cepted the  said  bill  of  exchange,  he  was  resident  in 
Englandj  and  was  wholly  unaware  and  in  ignorance  of 
the  fact  of  the  several  premises  hereinbefore  mentioned 
to  have  taken  place  and  been  performed  at  BiodeJ. 
aforesaid.  And  ^*  that  all  and  singular  the  proceedings 
aforesaid  at  Rio  de  J.  aforesaid  were  made  and  done 
pursuant  to  and  according  to  the  laws  of  the  empire  of 
the  Brazils  aforesaid,  and  that,  by  and  according  to  the 
force,  form  and  efiect  of  the  said  laws,  the  said  delibe- 
ration and  agreement  and  premises  aforesaid  were  and 
are  a  full  and  absolute  discharge  and  release  of  the  said 
debt  in  respect  of  which  the  said  bill  of  exchange  was  so 
indorsed  as  aforesaid,  and  the  said  defendant  hath  be- 
come, and  was  before  the  commencement  of  this  suit, 
absolutely  discharged  from  the  said  cause  of  action  in 
the  said  first  count  mentioned,  and  from  the  cause  of 
action  in  the  said  last  count  mentioned  as  to  the  said 
sum  of  S59/.  6s.  9d.  parcel  "  &c.  Verification. 
Replication,  De  injuria. 
Demurrer,  assigning  for  causes :  That  the  replication 
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is  bad  for  duplicity,  because  it  is  too  large,  and  puts  in  Quem*t  Bench, 

issue  all  the  several  matters  of  defence  alleged  by  the  ' 

first  plea,  instead  of  putting  in  issue  some  one  material  Hartlkt 
allegation  contained  therein :  and  because  the  replication  Maictov. 
purports  to  deny  the  excuse  set  up  by  the  plea  for  the 
breach  of  the  promises  in  the  first  count,  and  also  in 
the  second  count  as  to  the  said  sum  of  3591.  6s,  9c/., 
mentioned,  whereas  no  excuse  for  the  breach  of  those 
promises  is  alleged  or  contained  in  the  said  plea,  but 
the  same  shews  matter  in  discharge,  which  the  said 
replication  improperly  puts  in  issue  as  matter  of  excuse. 
And  also  because  the  said  replication  to  the  said  plea 
assumes  that  all  the  material  matters  of  that  plea  are 
merely  in  excuse,  although  those  matters  do  not,  as 
pleaded,  appear,  nor  are,  by  any  matter  alleged  in  the 
replication,  shewn  to  be,  merely  matters  in  excuse. 
And  also  for  that  the  defendant  in  and  by  his  said  plea 
has  shewn  and  stated  an  authority  from  the  plaintiffs  to 
break  his  said  promises  in  the  introductory  part  thereof 
mentioned.  And  also  for  that  the  said  replication  is  in- 
formal and  inapplicable,  according  to  the  established 
rules  of  pleading,  to  the  matter  of  defence  contained  in 
the  said  plea,  so  far  as  the  same  contains  matter  in 
discharge. 

Joinder  in  demurrer. 

The  plaintiffs  stated,  as  their  points  for  argument,  that 
the  replication  to  the  first  plea  was  sufficient,  and  that 
the  first  plea  was  bad. 

The  defendant's  points  were  as  follows.  ^^  That  the 
replication  of  De  injuria  is  inapplicable  to  the  first 
plea.  That  plea  clearly  confesses  a  cause  of  action,  and 
discharges  it  by  matter  subsequent ;  and  numerous  cases 
have  decided  that  when  that  is  the  case  De  injuria  is 

8  4 
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Uartlbt 

V, 

Mamtom. 


a  bad  replication.  Whether  the  discharge  set .  up  be 
by  the  operation  of  foreign  law,  or  by  any  other  mean8» 
it  is  still  pleaded  as  a  discharge  by  the  law  of  Englandm 
In  the  present  case  it  throws  a  great  burthen  of  proof 
on  the  defendant.  The  defendant  will  also  contend,  if 
necessary,  that  the  first  plea  is  a  good  answer  to  the 
action.  The  eflTect  of  the  agreement  or  contract  made 
at  the  Brazik  must  be  determined  by  the  *  lex  loci 
contractus;'  and  whatever  right  it  gives  there  it  gives 
every  where.  The  matter  pleaded  has  no  reference  to 
the  form  or  mode  of  remedy,  the  consideration  of  which 
alone  in  such  cases  belongs  to  the  lex  fori." 

The  demurrer  was  argued  in  last  Trinity  vacation  (a). 


Cleasby  for  the  defendant.  De  injuria  is  an  improper 
replication.  The  matter  pleaded  does  not  exempt  the 
defendant  from  liability  for  not  performing  a  promise 
admitted  to  be  in  force  if  it  were  not  for  such  exemp- 
tion, but  shews  that  his  obligation  to  perform  is  dis- 
charged by  matter  subsequent  to  the  promise.  The 
distinction  between  these  two  kinds  of  plea  is  pointed 
out  by  Parke  B.  in  Crisp  v.  Griffiths  (b).  The  words 
of  the  plea,  particularly  as  to  the  359/.  65.  9d.f  clearly 
import  a  discharge,  and,  if  so,  the  replication  is  in- 
admissible ;  Crisp  v.  Griffiths  (i),  Joties  v.  Senior  (c). 
In  PurcheU  v.  Salter  {d)  and  Salter  v.  PurcheU{e)  the 
Courts  of  Queen*s  Bench  and  Exchequer  Chamber 
agreed  as  to  the  general  doctrine  respecting  pleas 
in  excuse  and  in  discharge,  and  the  replication  De 
injuria,  tiiough   they   differed  on  the  application.      It 

(a)  June  1 7tb.     Before  Lord  Denman  C.  J.,  Paiteson  and  ColerkiggJt, 

(6)  2  Cro.  M,  ^  R,  159.  164.     8.  C.  5  Tyr.  619. 

(c)  4  Af.  4-  fK  123.  (d)  I   Q.  B.  197. 

{e)  1  Q.  B,  209. 
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may  be  further  contended,  here,  that  the  plea  shews  an   Queen's  Bench, 

authority  from  the  plaintiffs,  and  that  the  replication  is  ' 

improper   on   that  account.      IPaiteson  J.    The   plea       Ha»tl«t 

seems  to  shew  a  release  at  any  rate  as  to  the  debt  of      Mamtom. 

SS9L  6s.  9d.  included  under  the  account  stated,]     That 

is  its  effect :  and  the  replication  is  inapplicable  to  such 

a  defence,  and,  if  bad  in  part,  is  bad  altogether.     The 

plea  is  good.     It  states,  circumstantially,  matters  which 

amount  to  a  release  of  the  whole  claim ;  and  it  avers 

that  the  transaction  had  that  effect  by  the  law  of  Brazil. 

Had  it   been    pleaded,   according  to  its   legal   effect, 

simply   as   a   release,    no   objection   could   have   been 

made  to  it 

W.  J.  Alexander^  contra.  No  precedent  has  been 
found  for  the  plea  here  pleaded ;  and,  if  it  be  not  bad, 
De  injuria  is  a  proper  answer  to  it.  Such  a  plea  would 
introduce  the  very  mischief  which  the  replication  de 
injurill  was  intended  to  meet,  and  which  is  thus  stated  in 
1  SmitKs  Leading  CaseSy  57  (note  on  Crogat^s  Case  {a) ) : 
^  As  soon,  however,  as  the  extent  of  general  issues  was 
confined,  and  special  pleas  began  to  be  of  every-day 
occurrence  in  assumpsit,  it  became  desirable,  that  the 
plaintiff,  who  has  but  one  replication,  should  be  enabled 
to  put  in  issue  several  of  the  numerous  allegations 
which  the  special  pleas  were  found  to  contain ;  other- 
wise he  would  have  laboured  under  the  hardship  of 
being  frequently  compelled  to  admit  the  greater  part  of 
an  entirely  false  story."  This  plea  seems  to  be  framed 
upon  that  in  Jones  v.  Senior  {b\  n^hich  the  Court  of 
Exchequer  considered  not  to  be  in  excuse ;  there,  how 

(a)  8  Rep.  66  b.  (6)  A  M.  ^  W.  123. 
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184S. 
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ever,  not  only  a  composition  but  an  actual  payment 
appeared  :  here  no  satisfaction  is  stated.  It  may  have 
been  intended  to  do  something  which  would  have  dis- 
charged the  defendant;  and  a  plea  shewing  that  any 
thing  had  been  effected  in  fulfilment  of  such  intention 
might  have  been  good,  but  not  a  plea  stopping  short 
at  the  mere  intention ;  Hemingway  v.  Hamilton  (a). 
This  plea  only  states  that  Steele  and  Mantotiy  by  Andrew 
Stedey  ^'did  then  proceed  to  realize  and  convert  into 
money''  the  property  of  the  firm;  not  shewing  that 
any  thing  was  in  fact  realized.  The  concluding  part 
of  the  plea  states  the  gist  of  the  defence,  namely 
that,  after  the  making  of  the  agreement,  defendant  ac^ 
cepted  the  bill  in  ignorance  of  the  premises  before 
stated  to  have  taken  place  at  Rio :  that  all  the  proceed- 
ings there  were  according  to  the  laws  of  Brazil;  and 
that,  by  force  of  the  said  laws,  the  said  agreement  and 
premises  were  a  discharge  and  release  of  the  debt  in 
respect  of  which  the  bill  of  exchange  was  indorsed,  and 
defendant  has  become,  and  was,  before  the  commence-^ 
ment  of  this  suit,  absolutely  discharged  from  the  cause 
of  action  in  the  said  first  count  mentioned,  and  from 
the  cause  of  action  in  the  last  count  mentioned  as  to  the 
S59L  65.  9^  This,  as  to  the  bill  of  exchange,  is  matter 
of  excuse,  because  it  hap}>ened  before  the  acceptance : 
it  is  also,  in  reality,  no  more  than  excuse  as  to  the 
S59L  6s.  9d.t  for  the  agreement  nowhere  stipulates  for 
the  absolute  discharge  of  any  debt;  it  has  merely  the 
effect  of  giving  time.  ^Coleridge  J.  The  plea  says 
that  the  matters  stated  are  a  discharge  by  the  law  of 
BraziL']  The  defendant  cannot  drive  the  plaintiffs  to 
an  issue  on  the  law  of  Brazil :  he  is  indebted  on  a  con- 


(a)  AM.^  W.  115. 
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tract  made  in  this  country.      [Coleridge  J.  This  arises   QueetCa  Bench. 

184S 
OD  replication ;    you  must  take  the  plea   as  you   find    [___ 

it.  Paiteson  J.  The  statement  of  account  appears  to  Haetlit 
have  been  in  Brazil.^  In  Mitchell  v.  Cragg  (a)  the  de-  Mamton. 
fendant,  being  sued  as  acceptor  by  the  indorsee  of  a  bill 
of  exchange,  pleaded  that,  after  the  bill  became  due, 
defendant  was  applied  to  by  F»  and  G.,  the  drawers  and 
indorsers,  for  payment,  and  paid  them  certain  sums  of 
money,  which,  together  with  the  price  of  a  horse  sold 
them  by  defendant  (and  which  price  was  to  be  set  off 
against  the  bill),  F.  and  G.  accepted  in  full  satisfaction  and 
discharge  of  the  amount  of  the  said  bill,  and  of  defendant's 
acceptance;  and  that  the  bill  was  not  indorsed  to  plaintiff 
until  after  the  said  satisfaction  and  discharge.  The  re- 
plication was  *Uhat  the  said  plea,  and  the  statements 
therein''  &c.,  *'are  not  true  in  substance  and  fact:"  and 
Parke  B.,  though  he  appears  to  have  thought  the  repli- 
cation bad,  as  an  informal  De  injuria,  said  :  '*  I  see  no 
reason  why  De  injuria  should  not  be  replied  in  this  case. 
The  plea  sets  up  matter  of  excuse  for  the  non-payment 
of  the  bill ;  the  defendant  admits  be  has  not  paid  the 
bill,  which,  as  acceptor,  he  was  bound  to  pay ;  and  his 
defence  is  that  the  plaintiff  was  an  indorsee  under  such 
circumstances  as  disentitle  him  to  recover.  The  case 
resembles  that  of  Isaac  v.  Farrar  (&)•"  In  Scott  v. 
Chappelow  (c)  De  injuria  was  held  a  good  replication  to 
a  plea  stating  that  the  bills  were  given  in  pursuance  of 
an  illegal  contract  which  was  known  to  the  plaintiiis 
before  they  gave  value  for  or  became  holders  of  the 
bills.     In  Crisp  v.  Griffiths  (^),  where  the  propriety  of 

(a)  10  3/.  ar  IT.  367. 

(6)  1  M.  ^  W.  65.     S,  C.  Tyr.  ^  G.  281. 

(c)  4  Man,  §•  G.  336. 

(d)  2  Cro,  M.  i  R.  159.     S.  C.  5  Tyr.  619. 


260  Q.B.    MICHAELMAS  TERM, 

FoImm  v.      the  replication  De  injuria  was  qaestioned,  it  appeared 

[__  (as  Parke  B.  observed  there,  and  Lord  Abinger  in  haae 

Haetlit  v.  Farrar  (a) )  that  the  plea  did  not  set  up  matter  of 
MAmoif.  excuse  but  rather  of  accord  and  satisfaction,  the  trans- 
action pleaded  haying  taken  place  after  breach*  The 
law  on  this  subject  is  also  explained  by  the  dicta  in 
Noel  y.  Bich  (ft),  Watson  y.  Wilks  {c)  and  Reynolds  v. 
Bladbum  {d).  The  third  resolution  in  Crogate^sCase  {e\ 
''that  when  by  the  defendant's  plea  any  authority  or 
power  is  mediately  or  immediately  derived  from  the 
plaintiff,''  De  injuria  shall  not  be  replied,  and  **  the  same 
law  of  an  authority  given  by  the  law,"  does  not  apply  here. 
The  law  referred  to  must  be  that  of  England.  The 
authority  of  law  should,  according  to  the  opinion  of 
Patleson  J.  in  Baader  v.  Nicholson  (g),  be  *'  an  authority 
derived  mediately  or  immediately  from  the  plaintiff  him- 
self:" but  there  is  no  warrant  for  saying  that  the  authority 
of  a  foreign  law  can  emanate  from  the  plaintiff  so  as  to 
bring  a  case  within  the  third  resolution.  Besides,  there 
is  a  distipction  between  an  authority  from  and  an  agree- 
ment with  the  plaintiff.  An  agreement  implies  mutuality; 
an  authority  is  unilateral ;  and  Tindal  C*  J.,  in  SaUer 
y,  Purchell  (h\  when  referring  to  this  clause  of  the  reso- 
lutions in  Crogat^s  Case  (^),  speaks  only  of  '*  authority 
or  command  or  license  from  the  plaintiff."  Nor  is  the 
case  of  an  agreement  mentioned  in  the  note  upon  this 
part  of  CrogaU^s  Case  (e)  in  1  SmitKs  Lead.  C.  BS — 57. 
In  Cnsp  V.  Griffiths  (t)  the  distinction  between  autho- 

(a)  1  Af .  ^  r.  ^S.     S.  C,  Tyr.  ^  G,  281. 

(6)  2  a  M.  i  R.  360.     S,  C,  5  Tyr.  632. 

(c)  5  A.^E.  237.  (rf)  7  A,i  E.  161. 

(e)  8  Rep,  66  6.  {g)  12  J,  ^  E.  341.  355. 

(A)  1   Q.  B.  219. 

(i)  2C,  M.t  R.  159.     S,  C,  5  Tyr.  619. 
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rity  and  agreement  was  insisted  upon  in  the  argument  Queen'a  Bench, 

urged  in  defence  of  the  replication.     And,  further,  the    ' 

authority,  if  any,  in  this  case  was  prior  to  the  ac-  Habtlby 
ceptance ;  and  there  could  not  be  an  authority  to  break  Mantok. 
promises  not  yet  made.  If  it  were  held  that  the  trans- 
action here  pleaded  could,  by  force  of  the  Brazilian  law, 
make  a  subsequent  acceptance  inoperative,  the  nego- 
tiability of  foreign  bills  of  exchange  would  be  materially 
affected.  The  replication  is  at  all  events  good  as  to  the 
ground  of  action  in  the  first  count. 

Ckadyf  in  reply.  Salter  v.  Pure/tell  (a)  shews  dis- 
tinctly that  the  authority  mentioned  in  the  third  resolu- 
tion in  Crogat^s  Case  (b)  includes  matter  of  agreement. 
[Lord  Denman  C.  J.  The  principle  relied  upon,  that 
the  matter  is  within  the  plaintiff's  knowledge,  applies 
to  that.]  And  an  agreement  does,  virtually,  commu- 
nicate an  authority.  A  right  is  given  to  the  defendant 
by  the  plaintiff's  act.  Scott  v.  Chappelaw  (c)  is  a  case 
in  &vour  of  the  present  plaintiffs.  Tindal  C.  J.  said 
there :  ^^  The  plea,  as  it  appears  to  me,  amounts  to  no 
more,  in  substance,  than  an  excuse  for  the  non-payment 
of  the  bills  by  the  defendant,  by  reason  of  there  having 
been  no  consideration  for  his  acceptance  of  them."  The 
want  of  consideration  existed  before  the  acceptances 
were  given.  In  Reynolds  v.  Blackburn  (d)  the  attention 
of  the  Court  was  turned  chiefly  to  the  plea ;  the  point 
now  in  question  was  scarcely  considered.  It  is  argued 
that  the  present  plea  does  not  shew  a  discharge,  because 
it  does  not  expressly  state  that  any  thing  was  realized 
under  the  composition.     But  an  agreement  of  this  kind 

(a)  1  Q.  B.  209.     See  p.  219.  (6)  8  Rep.  66  6. 

(c)  4  Mann,  ^  G,  336.  (rf)  T  A.  ^  E,  161. 
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Volume  F.     between  debtor  and  creditor  of  itself  destroys  the  right 

* of  action.     In  Jones  v.  Senior  (a)  the  satisfaction  pleaded 

.  Hartut  ^as  not  a  satisfaction  in  law  of  the  debt  for  which  the 
MAinoir.  action  was  brought  In  many  cases  of  composition  it 
has  been  held  that  the  creditor's  remedy  was  barred  by 
the  agreement,  though  no  actual  satisfiEUition  had  re- 
sulted ;  Booihbey  v.  Somden  (b)^  Good  v.  Ckeesman  (c), 
Tailock  V.  Smith  {d) ;  the  principle  of  which  cases  is 
affirmed  by  Garrard  v.  fVoolner{e).  The  arrangement 
here  pleaded  took  place  between  the  original  debtor 
and  creditors  after  the  right  of  action  for  the  debt  had 
fully  vested :  if  the  agreement  takes  away  the  right  of 
action  it  must  operate  in  discharge,  not  excuse.  And 
the  plea  ex^pressly  states  that  the  transaction  was  a  dis^ 
charge,  by  the  law  of  Brazil 

Cur.  ado.  xmlL 

Lord  Denman  C  J.,  in  the  vacation  after  this  term 
(December  9th),  delivered  the  judgment  of  the  Court. 

This  was  an  action  by  the  indorsees  against  the  ac- 
ceptor of  a  bill  of  exchange,  and  on  an  account  stated. 
The  plea  states  that  the.  defendant  and  one  Andrew 
Steele  carried  on  business  in  London  and  at  Rio  de 
Janeiro  ;  at  the  former  place  under  the  firm  of  Manion^ 
Steele  and  Co.^  at  the  latter  under  the  firm  of  Steele  and 
Manton  ;  that  Steele  and  Manton  drew  the  bill  in  question 
on  Manton^  Steele  and  Co.^  payable  to  their  own  order, 
and'  indorsed  it  to  the  plaintiffs  for  a  bona  fide  debt,  the 
subject  matter  of  the  account  stated :  that  afterwards,  and 
before  the  bill  was  accepted,  ^eele  and  Manton  stopped 

(a)  4  if.  4*  IF.  123.  (6)  S  Camp.  174. 

(c)  iB.  ^  Ad,  388.  {d)  6  Bing,  339. 

{e)  8  Bing.  S58. 
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payment,  and  made  an  arrangement  with  their  creditors,  (hteen'i  Bench. 

184S 
the  plain ti£&  being  parties  to  it,  the  effect  of  which,  ac-  * 

cording  to  the  law  at  Rio  de  Janeiro^  was  iheX  Steele  Haetlkt 
and  Manton  were  fully  and  absolutely  discharged  and  Mantom. 
released  from  the  debt  for  which  the  bill  was  indorsed  to 
the  plainti£& :  and  that  the  defendant  accepted  the  bill 
after  such  discharge  and  release,  and  in  ignorance  of  it 
The  plea  also  states  that  part  of  the  arrangement  was 
that  the  holders  of  bills  drawn  by  &eele  and  Manton 
apon  the  London  house  of  Manton^  Steele  and  Co.  should 
be  considered  as  creditors  for  cash  paid,  but  the  re- 
q)ective  dividends  should  be  deposited  in  the  Com- 
mercial Bank  until  presentation  of  the  protests  of  their 
bills  not  having  been  paid ;  but,  the  payment  in  London 
being  verified,  those  respective  sums  so  deposited  should 
be  divided  amongst  the  creditors.  The  plaintifl&  re- 
plied De  injuria;  to  which  the  defendant  demurred  spe- 
cially. 

This  plea,  so  far  as  regards  the  account  stated,  is 

plainly  in  discharge,  not  in  excuse,  and  therefore  the 

replication  is,  to  that  extent,  bad.     We  think  also  that, 

as  regards  the  count  on  the  bill,  the  plea  shews  matter 

of  discharge  and  release;  either  that  the  acceptance  was 

never  binding,  or,  if  binding,  that  it  was  released  by 

the  plaintifis  themselves ;  and  we  therefore  hold  that  the 

replication,  even  if  divisible,  is  bad,  according  to  the 

recent  cases,  which  it  is  not  necessary  here  to  enumerate. 

But  the  plaintiffs  contend  that  the  plea  itself  is  bad. 

If  it  be  treated  as  setting  up  a  release  of  the  drawees 

before  the  bill  was  accepted,  then  the  case  of  Drage  v. 

better  (a)  is  an  authority  to  shew  that  it  is  bad,  because 

(a)  1  Lord  Raymond,  65* 
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Foiume  V,      it  was  made  before  the  defendant  was  chargeable,  via. 

'_  _  before  acceptance.     Again,  if  the  plea  be  treated  as 

Hartlit  setting  up  a  release  of  the  drawers,  it  is  difficult  to  see 
Maitiom.  bow  it  can  operate  to  discharge  the  drawees.  It  b  true 
that  the  houses  at  Rio  and  in  Lotidon  consisted  of  the 
same  persons ;  still  it  is  very  possible  that  they  may 
have  had  different  sets  of  creditors,  and  that,  though  the 
house  at  Rio  had  stopped  payment,  the  house  in  London 
may  have  been  perfectly  solvent.  The  bill  may  have 
been  drawn  for  a  good  and  valuable  consideration,  and 
it  may  have  been  very  proper  that  it  should  be  accepted, 
although  the  plaintiffs  had  agreed  that  in  the  event  of 
their  not  being  paid  by  the  drawees  they  would  accept 
a  composition  from  the  drawers,  and  had  executed  an 
instrument  by  which  they  discharged  them.  Indeed, 
firom  the  clause  in  the  agreement  which  is  above  set  oat, 
it  is  plain  that  the  parties  to  that  agreement  contem- 
plated that  some  bills  which  had  been  drawn  by  the  one 
house  on  the  other  might  be  accepted  and  paid,  and  in 
that  event  the  holders  were  to  have  the  full  benefit  of 
such  payment,  and  not  to  bring  the  amount  into  hotch- 
pot In  other  words,  it  is  plain  that  the  creditors  at 
Rio  did  not  intend  to  discharge  the  London  house  if  it 
should  so  happen  that  any  of  them  had  the  security  of 
that  house  Tor  their  debts.  The  plea,  therefore,  does 
not  shew  that  the  defendant,  as  acceptor,  if  the  accept- 
ance had  been  already  made  before  the  agreement  was 
entered  into  at  Rio^  would  have  been  discharged  either 
by  the  law  at  Rio  or  by  the  terms  of  the  agreement ; 
much  less  does  it  shew  any  thing  which  discharged  the 
drawees  from  accepting  the  bill,  or  released  them  from 
paying  it  if  they  did  accept  it.  ' 

For  these  reasons  we  are  oF  opinion  that  the  plea  is 
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bid  as  an  answer  to  the  first  count,  and  that  the  de-  Queen*t  Bench. 

1843. 
fendant,  having  accepted  the  bill,  is  bound  by  that  ac-  , ' 

oeptance  notwithstanding  what  is  stated  to  have  taken       Hartley 

place  at  Rio.     As  regards  the  account  stated,  the  plea       Mantok. 

would  probably  be  good,  iF  it  had  been  pleaded  to  that 

count  only ;  but,  as  it  is  pleaded  to  both  counts  and  is 

bad  as  to  one,  it  is,  according  to  the  universal  rule,  bad 

as  to  both  ;  and  our  judgment  must  be  for  the  plaintiffs. 

Judgment  for  plaintiffs^ 


Gbobgb  Cupsham  against  Stephen  Vebtue  and  ^^^y^^ 
Horatio  Vertue. 


ASSUMPSIT.     The  declaration  alleged  that  here-  By  charter 
'  .  -.^      ^     I  ^1  1  party  between 

tofore,  to  wit  on  Jlfay  28tb,  1842,  by  a  chaiter  piainUflr,  owner 
party  then  made  and  entered  into  by  and  between  de^ndJnt^'it 
plaintiff  (therein  described  as  master  of  the  ship  called  Jb?^ipghoufd 
The  Emblem,  of  &c.,  then  bound  to  Nantes)  and  de-  J.^/^?/*;^ 
fendants,  bearing  date,  to  wit  &c.,  it  was  agreed  be-  at  iVante*  a  full 
tween  plaintiff  and  defendants  that  the  said  ship,  being  being  loaded, 

fortliwitli  pro- 
tight,  staunch,  &c.,  should  load  from  the  agents  of  the  ceed  to  London^ 

defendants  at  Nantes  a  full  cargo  of  wheat  and  flour,  cargo  on  being 

&C,,  not  exceeding  what  she  could  reasonably  stow  &c.,  yp^n  unfoad- 

and,    being  so  loaded,   should    forthwith   proceed   to  i"™"^wenty 

five  running 
days  being  allowed  for  loading  and  discharging  at  Nantes  and  London^  with  penalty  for 
demorrage  beyond. 

A  declaration  in  assumpsit  set  out  the  charter  party,  and  averred  that  the  vessel  arrived 
at  NanUSt  whereof  defendants'  agent  there  had  notice ;  that  the  ship  was  ready  to  load  the 
cugo,  and  defendants*  agent  was  requested,  during  the  running  days,  to  load  it,  and  plain- 
tiff was  ready  to  detain  the  ship  on  demurrage  over  those  days:  but  defendants  refused  to 
load.^ 

Plea  that,  after  the  making  the  charter  party  and  before  proceeding  to  Nantes,  the  vessel 
proceeded  to  Newcastle,  contrary  to  the  intent  of  the  charter  party,  and,  by  reason  thereof, 
arrived  at  Nantes  a  long  and  unreasonable  time  after  the  time  at  which  she  would  have 
irrived  at  Nantes  had  she  sailed  direct  according  to  the  intent  of  the  charter  party. 

Held  bad,  on  demurrer,  for  not  shewing  that  the  delay  frustrated  the  object  of  the  toyage. 

T0L«y.  K.8.  T 
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CUTSHAIC 

▼. 
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Z/mdofh  or  so  near  thereunto  as  she  might  safely  get, 
and  deliver  the  same  on  being  paid  freight  $s.  per  qoar* 
ter  for  wheat,  && ;  the  act  of  God,  the  Queen's  enemies, 
fire  and  all  and  every  other  dangers  and  accidents  ci 
the  seas,  rivers  and  navigation,  of  whatever  nature  or 
kind  soever,  during  the  said  voyage,  always  excepted; 
the  freight  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo,  one  half  in  cash  &c. ;  twenty-five  running 
days  to  be  allowed  the  defendants  (if  the  ship  was 
not  sooner  dispatched)  for  loading  the  said  ship  at 
Nantes  and  discharging  at  Landorij  and  the  days  on 
demurrage,  over  and  above  the  said  laying  days,  at  2L 
per  day  penalty  for  non-performance  of  that  agree- 
ment: 100/.  cash  for  ship's  use  to  be  advanced  at 
Nantes  by  defendants'  agents,  if  required ;  and  free  of 
lighterage,  if  any.  And  the  said  charter  party  being 
so  made  as  aforesaid,  afterwards,  to  wit  on  &c^  in  con- 
sideration thereof,  and  that  plaintiffs,  &c«  (mutual 
promises  to  perform  the  charter  party) :  That  de- 
fendants, to  wit  by  their  memorandum  by  them  in- 
dorsed on  the  charter  party,  ordered  and  directed 
plaintifF  to  apply  at  Nantes  aforesaid  to  certain  per- 
sons therein  described  as  Messrs.  Thibeauj  Jreresj  to 
wit  as  the  agents  of  defendants  in  that  behalf:  That 
the  said  ship  before  and  at  the  time  of  the  making 
of  the  charter  party  was,  and  thence  continually  hitherto 
hath  been,  tight,  staunch,  &c.,  and  fitted  for  the 
voyage  in  the  charter  party  mentioned;  and,  being 
in  such  condition  &c.,  the  said  ship  did  afterwards, 
and  afler  the  making  of  the  charter  party,  and  in  per^ 
formance  thereof,  to  wit  16th  June^  1 842,  proceed  to 
Nantes  aforesaid ;  and  the  said  ship  afterwards,  to  wit 
26th  July  184'2,  arrived  at  Nantes  aforesaid;  whereof  the 
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aid  persons  so  described  in  the  said  memorandum  of  Qucm^i  Bench. 
the  defendants- as  Messrs.  Thibeau,  Jreres,  the  said  last        ^^^^' 
mentioned  perscms  then   being  the  agents  of  the  de-      CLinHAx 
fendants  at  Nantes  aforesaid^  within  the  true  intent  &c.       Virtok. 
of  tbe  charter  par^,  then  had  notice.     And,  being  so 
arri?ed  &c^  the  said  ship  afterwards,  to  wit  6th  Augusi 
184£,  was  ready  to  load  her  cargo  in  the  charter  party 
meotioiied  within  the  true  intent  &c  and  meaning  of 
tbe  charter  party ;  and  the  said  running  days  in  the 
charter  party  mentioned  then  commenced :  of  all  which 
last  mentioned  prembes  &c.  (notice  to  Thibeau^  frires^ 
ftc,  then  being  agents  of  defendants.)     And  although 
plaintiff  hath  always  performed  and  fulfilled  all  things 
in  the  charter  party  contained  on  his  part  &c.,  and,  at 
the  tinie  of  the  commencement  of  the  said  running  days, 
and  continually  thenceforth,  to  wit  for  the  full  period  of 
the  said  running  days,  was  ready  and  willing  to  receive 
and  take  on  board  the  said  ship  or  vessel,  at  Nantes 
aforesaid,  from  the  agents  of  defendants,   upon  the 
terms  abd  conditions  in  the  charter  party  in  that  behalf 
mentioned,  a  full  and  complete  cargo  of  wheat  &&, 
pursuant  to  tiie  charter  party  in  that  behalf,  and  pro- 
ceed therewith  to  London^  and  deliver  the  same  as  in 
the  charter  party  mentioned,  on  being  paid  freight  at 
the  rate  and  in  the  proportion  in  the  charter  party  in 
that  bdialf  mentioned,  whereof  &&  (averment,  as  before, 
that  the  agents  had  notice),  and  Messrs.  Thiheau^Jreres^ 
were  then  and  oftentimes  within  the  said  running  days  re- 
quested by  plaintiff  to  load  such  cargo  on  board  of  the  said 
ship  at  Nantes  aforesaid,  pursuant  to  the  charter  party ; 
tnd  although  plaintiff  was  ready  and  willing  to  permit 
defendants  to  detain  tbe  said  ship  or  vessel  on  demur- 
rage over  and  above  the  said  laying  days  upon  tbe 
*T  2 
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terms  and  conditions  in  the  charter  party  ftCf  whereof 
the  said  agents  of  defendants  then  had  due  notice, 
and  of  all  which  premises  the  defendants  then  had 
notice:  yet  defendants,  not  regarding  &c^  but  con- 
triving &c.,  did  not  nor  would,  within  the  said  running 
days  in  the  charter  party  mentioned,  or  at  any  other 
time,  load  on  board  the  said  ship  at  Nantes  aforesaid  a 
full  cargo  of  wheat  &c.,  pursuant  to  the  charter  party 
in  that  behalf,  or  any  wheat  &c.,  but  wholly  neglected 
and  refused  so  to  do,  and  then  wholly  refused  to  lotid 
any  cargo  on  board  the  said  ship  pursuant  to  the 
charter  party  in  that  behalf.  By  means  of  which  said 
several  premises  &c.  (damage  to  plaintiff  by  loss  of 
freight,  and  from  expenses  in  endeavouring  to  procure 
another  cargo) ;  and  also,  by  reason  of  the  premises, 
the  said  ship  of  plaintiff  was  forced  and  obliged  to  sail, 
and  did  sail,  back  from  Nantes  aforesaid,  to  wit  to 
London  aforesaid,  without  any  cargo. 

Plea  S.  That  the  charter  party  was  made  and  entered 
into  by  plaintiff  and  defendants  at  London  aforesaid ; 
and  that  the  said  vessel  was,  at  the  time  of  the  making 
of  the  charter  party,  lying  in  the  port  of  London;  that^ 
after  the  making  of  the  charter  party,  and  before  the 
said  vessel  set  sail  or  proceeded  upon  the  said  voyage  to 
Nantes  aforesaid  in  pursuance  of  the  charter  party,  to 
wit  on  29th  May  1842,  plaintiff  wrongfully,  and  without 
the  knowledge  or  consent  of  defendants,  set  sail  with 
the  said  vessel  upon  another  and  a  different  voyage 
from  the  said  voyage  to  Nantes  aforesaid,  to  wit  upon  a 
voyage  from  the  port  of  London  aforesaid  to  the  port 
of  Newcastle  in  England^  and  proceeded  with  the  said 
vessel  upon  the  said  last  mentioned  voyage;  and  after- 
wards, to  wit  3d  June  1842,  arrived  at  Newcastle  afore- 
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said,  and  remained  with  the  said  vessel  at  Newcastle  QueefCt  BmuJu 

aforesaid  for  a  long  space  of  time,  to  wit  twenty  three  1__ 

days,  for  other  and  different  purposes  than  the  said  Cupsham 
▼oyage  in  the  charter  party  mentioned,  to  wit  for  the  Vutux. 
purpose  of  chartering  and  engaging  the  said  vessel  to 
other  persons  than  the  defendants  upon  a  voyage  from 
Newcastle  aforesaid  to  other  places  than  NatUes^  in  parts 
beyond  seas,  and  back  to  Newcastle  aforesaid;  which 
said  sailing  and  proceeding  to,  and  remaining  at,  NeW' 
castle  aforesaid  were  contrary  to  the  form  and  effect  and 
true  intent  and  meaning  of  the  charter  party,  and  a 
hreach  thereof  on  the  part  of  the  plaintiff:  by  reason 
of  which  said  sailing  and  proceeding  to,  and  remaining 
at,  Newcastle  aforesaid,  the  said  vessel  was  prevented 
from  arriving,  and  did  not  arrive,  at  Nantes  aforesaid 
as  in  the  declaration  mentioned  within  a  reasonable  and 
proper  time  in  that  behalf  after  the  making  of  the  said 
charter  party;  but,  on  the  contrary  thereof,  the  said 
vessel  arrived  at  Nantes  aforesaid  a  long  and-  unreason- 
able time,  to  wit  thirty  eight  days,  after  the  said  vessel 
would  have  arrived  at  Nantes  according  to  the  usual 
length  of  the  voyage  from  London  aforesaid  to  Nantes 
aforesaid  if  the  said  vessel  had  sailed  direct  from  Lon-^ 
don  aforesaid  to  Nantes  aforesaid  according  to  the  true 
intent  and  meaning  of  the  charter  party.     Verification. 

Demurrer,  assigning  for  cause  that  the  plea  neither 
denies  nor  confesses  and  avoids  the  promise  in  the 
declaration  mentioned ;  that  the  plea  amounts  to  the 
^ueral  issue,  or  to  a  traverse  of  the  averments  in  the 
declaration ;  and  that,  although  the  plea  is  pleaded  in 
cronfession  and  avoidance  of  the  promise  &c.,  yet  the 
plea  does  not  set  forth  matters  sufficient  to  discharge 
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Foiume  K      defendants  from  the  performance  of  their  promise  in  the 
*       declaration  mentioned,  as  it  does  not  shew  that  defend- 


CuwHAM      j^jg  ^gj^  jjy  ^|j^  delay  rendered  unable  to  ship  a  cargo 
VuTUK.       according  to  the  charter  party,  or  that  by  the  supposed 
deviation  or  delay  the  object  of  the  voyage  was  lost. 
Joinder  in  demurrer. 

fV.  H.  Watson  for  the  plaintiff.  The  plea  offers  no 
answer  to  the  declaration.  The  charter  party  contains 
no  stipulation  that  the  vessel  shall  sail  at  any  particular 
time,  or  without  delay,  or  in  a  reasonable  time.  If  loss 
has  been  caused  by  her  reaching  Nantes  at  an  unreascm- 
able  time,  that  can  be  only  matter  for  a  cross  action. 
^Mere  delay  does  not  avoid  the  contract;  if  it  did, 
the  smallest  delay  would  put  an  end  to  tlie  liability  of 
the  defendants.  In  Freeman  v.  Tajflm  (a)  the  charter 
party  contained  a  stipulation  that  the  ship  should  pro- 
ceed '^  with  all  convenient  speed;"  and,  delay  having 
been  caused  by  a  deviation,  it  was  held  that  the  proper 
question  for  the  jury  was,  ^^  whether  the  delay  here  was 
of  such  a  nature  as  to  have  put  an  end  to  the  ordinary  ob» 
jects  the  freighter  might  have  had  in  view  when  he  entered 
into  the  contract/'  It  appears  also  from  FiUietd  ▼. 
Armstro7ig{b)  that  a  partial  failure  by  one  party  to  per- 
form the  contract  on  his  side  does  not  exonerate  the 
other  party,  unless  the  failure  absolutely  destroys  the 
object  of  the  contract.  Bomviann  v.  Tooke(c)  shews 
that  the  plea  here  discloses  no  more  than  a  ground  of 
cross  action :  M^ Andrea  v.  Adams  (d)  is  an  instance  of 
such  an  action. 

(a)  8  Bingh.  124.     See  Benton  ▼.  Blunt,  1  Q.  B,  870. 

(b)  1  A.^  E.  557.  (c)  1  Ccmpb.  S77. 
(d)  1  New  Co,  29.  ^ 
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Qeadnf  oontriL   The  principle  is  as  contended  for  on  ^»«»'<  i'^'x^ 

the  other  side :  but  the  failure  shewn  in  the  plea  does  ' 

go  to  the  root  of  the  contract,  because  it  appears  that  Cijmham 
the  defendants  were  prevented  from  loading  in  a  reason-  Ve»toi. 
able  tioie,  so  that  no  benefit  has  been  received.  If  any 
cargo  had  been  actually  carried^  and  thi^  action  had 
been  brought  for  the  freight,  the  plea  would  afibrd  no 
answer,  because  then  some  benefit  would  have  been  re- 
ceived by  the  defendants.  But  here  the  contract  has 
not  been  acted  upon  at  alL  Therefore,  the  principle  of 
Freemm  v.  Tayior  (a)  applies,  where  the  defendant  was 
hdd  to  be  exonerated  because  the  object  of  the  voyage 
was  substantially  defeated,  though  the  defendant  had 
leedved  some  benefit  from  the  outward  voyage;  a 
point  which  does  not  clearly  appear  in  the  marginal 
note  to  the  report.  In  Mount  v.  Larkins  {b)  it  was  held 
that  an  unreasonable  delay  amounted  to  a  deviation,  and 
discharged  the  underwriter  by  varying  the  risk.  If  the 
ooDtract  here  had  been  to  arrive  at  Nantes  on  a  given 
day,  a  fidlure  so  to  arrive  would  have  discharged  the 
freighter ;  SJiadfbrth  v.  Htggin  {c) :  but  it  is  implied  in 
every  charter  party  that  the  ship  shall  sail  in  a  reason- 
able time.  Touteng  v.  Hubbard  {d)  and  Soames  v. 
hanergan  (e)  are  instances  of  the  freighter  being  dis- 
charged by  a  delay  substantially  defeating  the  object  of 
the  voyage:  and  the  principle  was  distinctly  recognised 
in  Hievelocky.  Geddes{g).  In  Ritchie  v.  Atkinson  {h) 
the  owner  of  the  vessel  was  held  entitled  to  reeover,  pro 
rat&f  though  he  had  contracted  to  ship  a  complete 
cargo,  and  had,  in  fact,  shipped  only  a  short  cargo :  the 

(a)  8  BtHg.  1S4.  (6)  8  Bing.  108. 

(c)  3  Campb.  S85.  (d)  3  JS.  ^  P.  291. 

(tf)  8  J9.  j-  C  564.  (g)  10  JSoir,  S5S,  564. 

(A)  10  ^at^  295, 
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Volume  V.     principle  relied  upon  there  was,  that  freight  in  such  a 
[__  case  is  apportionable :  but  here,  no  cargo  having  been 


CuTCHAx     p^j^  Q^  board,  owing  to  the  unreasonable  delay,  there 
Vmtui.      can  be  no  apportionment. 

W.  H.  JValson^  in  reply,  was  stopped  by  the  Court. 

Lord  Denmam  C.J.  The  plea  is  clearly  bad.  If 
issue  had  been  taken  on  the  term  *^  unreasonable,"  we 
should  have  been  required  to  put  a  construction  upon 
it ;  and  that,  w^ithout  further  explanaUon,  we  have  not 
the  means  of  doing.  It  is  quite  possible  that  a  vessel 
may  arrive  in  a  time  which,  in  some  sense  of  the  word, 
is  unreasonable,  and  yet  that  the  freighter  may  derive 
benefit  from  the  voyage ;  so  that  the  principle  laid  down 
by  Lord  Ellenborough^  in  Havelock  v.  Geddes{a)f  may 
apply,  namely,  tliat  the  plaintiff's  neglect  shall  not  ex- 
onerate the  defendant,  unless  it  precludes  him  from 
making  any  use  of  the  vessel ;  otherwise,  as  he  says,  the 
neglect,  in  that  case,  to  put  in  a  single  nail  might  have 
been  a  breach  of  the  condition  forthwith  to  make  the 
ship  tight  and  strong.  So  this  plea  might,  in  one  sense 
of  the  words,  have  been  supported  in  evidence,  if  the 
slightest  want  of  due  expedition  had  been  shewn. 

Williams  J.  The  real  question  is,  whether  a  plea, 
using  only  such  expressions  as  this  plea  contains,  can  be 
supported.  I  find  no  authority  in  its  favour:  what  is  an 
"  unreasonable  "  time  is  left  matter  of  speculation.  To 
what  extent  the  unreasonableness  went,  whether  so  far 
as  that  the  voyage  was  lost,  or  the  cargo  could  not  be 
put  on  board,  we  are  not  told. 

(a)  \0  East,  555. 
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Coleridge  J.  concurred.         '  Queen^s  Benck, 

1848. 


WiGHTMAN  J,    The  meaning  of  the  allegation  is       Cuwham 
simply  that  the  vessel  did  not  arrive  so  soon  as  she       Vk»tui. 
might  have  done ;  but  not  that  she  did  not  arrive  in 
time  to  enable  the  defendants  to  perform  the  stipulations 
in  the  charter  party. 

Judgment  for  the  plaintiff. 


The  Queen  against  The  Inhabitante  of        Z^!^{ji 

HUNNINGTON. 


NoifemberlSth. 


/\N  appeal  against  an  order  of  two  justices  removing  That  put  of 

Elizabeth  Parker  (the  wife  of  John  Parker^  who  Hakwwcn 
had  deserted  her)  and  her  children  from  the  parish  of  ^JlJ^^^'^on- 
Bcndey  Regis  in  Staffordshire  to  the  township  of  Hun-  "^^^[^y^, 
niwton  in  Shropshire,  the  sessions  confirmed  the  order,  «*»'p*»  ^-*  ^•» 

,  and  othew,  but 

subject  to  the  opinion  of  this  Court  upon  the  following  maintained  its 

poor  out  of  a 
case.  common  fund, 

____  ,  .itt.t  t*  administered 

John  Parker^  the  paupers  husband,  is  the  son  of  by  officers  for 
William  Parke)',  and  has  done  no  act  to  gain  a  settle-  that  part  of  the 
ment  in  his  own  right;  but  his  father,  JVilliam  Parka j  ^^t]iJ^^' 
about  the  year  1 790,  hired  and  served  for  a  year  with  <^*«"^  ^  • 

"^  ''  mandamus, 

one  Daniel  Hawkeswood  in  the  township  of  Hnnningtonj  separate  ap- 

*  pointments  of 

which  at  that  time  formed  a  part  of  the  parish  of  Hales-  overseers  were 

made  for  the 

awen  in  the  county  of  Salop.    At  the  time  of  such  ser-  respective 

vice,  and  up  to  the  year  1832,  the  parish  of  Halesowen  each  then 

consisted  of  the  said  township  of  Hunnington,  the  town-  ^^"p^^*, 

ship  of  Oldbury,  and  ten  other  townships,  all  in  the  ^^^^^^^^''^ 

pauper  was 
settled  in  the  Shropshire  district  of  JSaletowen  by  a  hiring  and  service  in  township  H.    Held, 
thit  he  waa  not  therefore  removeable  to  township  H,  as  the  place  of  his  settlement,  when 
oveneera  were  appointed  for  that  place. 
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[__  of  Worcester.      The  three  Worcestershire  townships  had 


The  QcKSN  always  had  separate  overseers  and  supported  their  poor 
The  inhabiu  and  managed  their  parochial  affiur^  apart  from  eadi 
HuKKiiioTov.  other  and  the  rest  of  the  parish ;  but  that  part  of  the 
parish  of  Halesowen  which  is  in  the  county  of  Salcpf  and 
which  consists  of  the  township  of  Humungtan^  the 
township  of  OUtbwry  and  the  ten  other  townshipsy 
formed  a  distinct  district  for  the  maintenance  of  its  poor 
and  all  parochial  matters  up  to  1832,  and  was  known 
as  the  parish  of  Halesowen  in  the  county  of  Salop^  and 
for  which  only  one  set  of  overseers  of  the  poor  were 
appointed^  namely  four,  who  were  annually  appointed 
for  the  whole  of  the  said  last  mentioned  parish^  and 
who,  together  with  the  churchwardens,  made  a  joint 
poor  rate,  extending  over  the  whole  of  the  said  last 
mentioned  parish,  and  which  formed  one  common  fond 
for  the  general  maintenance  and  relief  of  the  poor  and 
for  the  payment  of  all  parochial  charges  for  the  said 
last  mentioned  parish  :  but  each  of  the  said  townships, 
including  Hunnington^  had  their  respective  headbo* 
rough,  and  repaired  their  highways  separately.  In  the 
year  1832  a  mandamus  was  obtained  directing  the  jus- 
tices of  the  county  of  Salop  to  appoint  separate  over- 
seers for  the  township  of  Oldburj/  (a) ;  and,  by  the  same 
authority,  in  the  year  1834,  separate  overseers  were 
appointed  for  the  remaining  eleven  townships,  including 
the  said  township  of  HunningtoHj  from  which  time 
separate  overseers  have  continued  to  be  appointed  for 
all  the  said  twelve  townships ;  and  each  of  the  said 
twelve  townships,  from  the  time  of  such  separation,  has 

(a)  Rex  ▼.  The  Justices  of  Salop,  ^B.iAd.  9ia 
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975 


The  Quxm 

▼. 

Hie  InbabiU 

antaof 

HumilMQTOV. 


ooQtiQaed  to  maintain  its  own  poor  respectively  as  dish   Queen*s  Sench. 
dnct  and  separate  parishes.  '  _ 

Upon  the  above  facts  the  sessions  held  that  the 
paupers  were  settled  in  the  appellant  township,  having 
a  derivative  settlement  from  William  Parker  in  right 
of  bis  hiring  and  service  in  that  township  as  above 
stated. 

The  question  for  the  opinion  of  the  Court  was, 
Whether,  upon  the  before  mentioned  facts,  now  that 
the  said  parish  of  Halesowen  has  ceased  to  maintain  its 
own  poor,  and  separate  overseers  are  appointed  for  the 
said  twelve  townships,  the  said  paupers  are  settled  in 
the  said  township  of  Hunningtan* 

If  the  Court  should  be  of  opinion  that  the  said  paupers 
ware  settled  in  the  said  township  of  HunningUm^  the 
order  of  sessions  was  to  be  confirmed :  if  not,  the  order 
of  sessions  to  be  quashed. 


jF.  V.  Lee  in  support  of  the  order  of  sessions.  The 
question  is  whether  Regina  v.  Tipton  (a)  decides  this  case. 
There  the  pauper  was  born  a  bastard,  in  the  workhouse; 
and  Stat  54  G.  3.  c.  170.  5.  3.  prevented  her  acquiring 
a  settlement  in  Halesowen  township,  where  the  work- 
house was  situate.  Here  the  pauper  had  a  clear  settle- 
ment in  that  part  of  the  parish  of  Halesowen  which  now 
forms  the  appellant  township.  In  Rex  v.  Oakmere  (b\ 
which  is  cited  in  Regina  v.  Tipton  (a),  the  facts  sup- 
posed to  create  a  settlement  in  Oakmere  occurred  when 
it  was  extraparochial,  and  therefore  not  a  place  in  which 
paupers  could  be  settled.  Here  the  settlement  was 
acquired  in  a  township  forming  part  of  the  parish  of 


(a)  3  Q.  B,  215. 


(6)  5  B.  ^  Aid,  775. 
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1848. 


overseers  of  its  own.  The  importance  of  this  distino- 
Thc  QuxM  tion  appears  from  the  judgment  of  Lord  Denman  C  J. 
The  Inhabit-    in  Rex  V.  Oldbtoy  (a),  where  he  cites  the  language  of 

snts  of  ^-^    » 

HuNXHOTov.  Abbott  C.  J.  in  Bex  v.  Oakmere  (&).  [Lord  Denman  C  J. 
The  real  question  in  Rex  v.  Oldbun/{a)  turned  upon 
an  unreasonable  attempt  to  fix  the  township  of  Otdbury 
with  liability  by  way  of  estoppel,  because  an  order  had 
been  acquiesced  in  by  the  parish  of  Hales€fwen  before 
CHdbtny  became  a  separate  district  Williams  J.  referred 
to  Rex  V.  Saighion  on  the  Hill  (c).]  That  case  differs 
from  the  present  There  the  pauper's  originial  settle- 
ment was  extinguished  by  his  acquiring  one  in  Glover- 
stone :  but  Glooerstone  then  ceased  to  exist  as  a  town- 
ship ;  no  overseer  could  be  appointed  for  it ;  and  there 
was  no  person  to  whom  an  order  of  justices  could  be 
directed.  Rex  v.  Cratdand  (d)  and  Rex  v.  Merevall{e\ 
which  may  be  referred  to,  turned  upon  points  which 
do  not  properly  arise  in  this  case.  In  R^na  v.  Tip- 
ton {g)  the  Court  relied  upon  the  precise  words  of 
Stat.  54  G.  8.  c.  1 70.  5.  8.,  enacting  that,  where  any 
person  shall  be  born  in  a  workhouse,  such  person  shall, 
for  the  purpose  of  settlement,  <*  be  deemed  and  taken 
to  be  born  in  the  district,  parish,  township  or  hamlet, 
by  whom  the  mother  of  such  person  was  sent  to,  and  on 
whose  account  the  mother  of  such  person  was  received 
and  maintained  in  such  house.''  That,  in  strictness, 
was  the  parish  oi Halesowen.  Where  a  district  consists 
of  vills,  each  of  which  may  have  its  own  overseers,  the 
right  to   a  settlement  in  each  of  such  vills  attaches 

(a)  4-rf.  §•£.  167.  (b)  SB.^AULnS. 

(c)  ZB.^AUU  162.  (d)  ^  B.i  C.  711. 

(<r)  Burr.  S,  C.  661.  (g)  3  Q.  B.  215. 
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retrospectively  from  the  time  when  overseers  are  ac-  Queen*s  Bench. 
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tually  appointed.     \Cderidge  J.  The  argument  for  the 

appellants  would  shew  that  there  can  be  no  right  of  TheQuKiM 

settlement  in  any  of  these  townships  of  an  earlier  date  The  inbabit- 

than  18S2  or  1834.]     That  is  the  consequence.  HuNMiKOToy. 


Corbet^  contrsL  Regina  v.  Tipton  [a)  was  not  argued 
merely  on  the  construction  of  stat  54  G.  3.  c.  170. ;  nor 
was  the  question  put  on  that  ground  only  in  the  judg- 
ment of  the  Court.  The  principle  on  which  that  deci- 
sion mamly  rests,  and  which  governs  the  present  case, 
18,  that  a  settlement  can  depend  only  upon  the  state  of 
things  which  existed  when  the  settlement  was  gained. 
The  more  recent  arrangements  cannot  relate  back  in 
the  manner  contended  for.  (He  was  then  stopped  by 
the  Court) 

Lord  Denman  C.  J.  The  principle  we  acted  upon 
in  Regina  v.  Tipton  {a)  must  decide  this  case.  In  Rex  v. 
Saighton  on  the  HiU{b)  this  Court  decided  that,  al- 
though the  settlement  in  the  last  place  of  residence  was 
extinct  by  the  destruction  of  the  township,  that  did  not 
prevent  the  extinction  of  the  settlement  previously 
acquired ;  and  so,  here,  though  the  pauper  can  no  longer 
be  settled  in  Halesowen^  it  is  impossible  to  say,  without 
overruling  former  cases,  that  she  can  be  settled  in  any 
of  the  townships  into  which  the  parish  has  lately  been 
divided.  In  Rex  v.  Oldbury{c)  I  perhaps  relied  too 
much  on  Rex  v.  Oakmere  (d).  The  argument  of  Ab* 
bott  C.  J.  there  may  be  too  subtle.  He  says :  "  this  is 
not  like  the  case  of  a  modern  appointment  of  overseers 

(a)  3  Q.  J?.  215.  (h)  2  B.  ^  Aid.  16S. 

(0  4^4*  E.  167.  {d)  SB.^Ald.  775. 
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all  such  places  must  have  been  vills  from  time  imme- 


TbeQuux  morial,  and  consequently  under  a  legal  obligation  to 
The  Inb^t-  maintain  theur  poor,  and  possessing  a  legal  right  to  the 
HovKiMGTON.  appointment  of  officers,  and  by  such  appointment  to 
remove  persons  under  the  same  circumstances  as  other 
townships  or  parishes  miglit  do."  But,  supposing  it 
correct  to  say  that  the  places  must  have  been  vills  from 
time  immemorial,  it  may  be  questioned  whether  the  right 
to  an  appointment  of  officers  is  sufficient  for  the  argu- 
ment, unless  officers  were  actually  created.  In  the  pre- 
sent case,  whatever,  inconvenience  may  follow,  I  am  of 
opinion  that  no  settlement  can  be  claimed  in  Hwmingtoru 

WiLUAMS  J.  This  question  was  decided  by  a  de- 
liberate judgment  of  the  Court  in  Reginay.  Tipton  (a). 
There  we  held  that  the  settlement,  whether  acquired 
locally  in  the  township  of  the  borough  of  Halesowen  or 
in  any  other  of  the  townships,  was  in  &ct  a  s^tlement 
in  the  parish,  and  could  not,  after  the  subdivision,  be 
referred  to  one  of  the  townships  in  particular. 

Coleridge  J.  If  the  matter  were  now  open,  I  should 
wish  to  hear  it  more  fully  argued :  but  we  cannot  sup- 
port this  order  of  sessions  without  overruling  Begina  v. 
Tipton  {a).     I  therefore  think  that  it  must  be  quashed. 

WiGUTMAN  J.  There  is  some  difference  in  circum- 
stances ;  but  the  principle  of  that  case  and  of  this  is  the 

same. 

Order  of  sessions  quashed  (6}« 

(a)  S  Q,B.  215. 

(6)  Another  case^  JR^ina  ▼.  The  Inhabilants  ofSaletowenj  was  de- 
cided at  the  same  time  without  argiunent,  as  undistinguishabte  from  this. 
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The  Queen  against  Thomas  Bambeb  the 

Younger.  KovefnterlSth. 

l(In  Error.) 

ERROR  from  the  Lancashire  quarter  sessions.  On  indictment 

.—»  (November 

The  record  set  forth  an  indictment  {Novemberf  1842)  for  non- 
1842)  chargmg  that,  from  time  whereof  kCf  there  was  ^^^au4iiig 
and  yet  is  a  common  and  public  highway  leading  from  ten^  i?»p"* 
the  hamlet  and  village  of  Blackpool  in  &c.,  towards  and  ^J^^  ??*" 
nnto  the  hamlet  and  village  of  Bispham  with  Norbrect  ^^  defend- 

e  -r  ^^^  Yisid  lands 

in  &c^  used  for  and  by  all  the  liege  subjects  &c.  with  adjoining  the 

lea ;  that  an 

their  horses,  carts  and  carriages  &c. ;  and  that  a  certain  andenthigh- 

part  of  the  said  highway,  situate  in  the  township  of  ''"^       ^  - 
Layton  with  Warbreck  in  the  county  of  Lancaster j  com- 
mencing  at   a   certain    gate  in   the    said   road  there 


Ofer  the  said 
lands,  and 
that,  from  time 
immemorial, 
except  as  after 


abutting  &c,  and  extending  from  thence  in  a  southerly  ^^^^^^'^^ 
direction  within  the  said  township  of  Layton  &c  for  *•»»«  ''hose 

^  "^         '  estate  &c  bad 

the  space  of  131  yards,  and  being  of  the  length  &c.,  and  restored  and    . 

repaired  so 

of  the  breadth  &c.,  on  the  1st  day  of  June  1842,  &c.,  much  of  the 
was  and  yet  is  very  ruinous,  broken  and  in  great  decay  ov^  thet^ 

lands :  that  the 
•ea  had  from  time  to  time  encroached  upon  the  said  highway,  so  that  a  portion  of  the  land 
over  which  it  webt  was  cofered  by  the  sea  and  impassable,  wherefore  defendant  and  his  pre- 
decesaofs  bad  from  time  to  time  gradually  .removed  the  said  highway,  and  appropriated  other 
parts  of  the  lands  for  the  site  thereof,  so  that  the  public  had  the  uninterrupted  use  of  it ;  and 
that  the  said  road  had  always  been  repaired  by  defendant  and  his  predecessors  as  or  in  lieu 
of  so  much  of  the  said  ancient  highway  :  that  the  portion  of  way  now  alleged  to  be  out  of 
repair  was  part  of  the  said  ancient  highway  so  passing  over  the  said  lands  and  used  by  the 
public  as  aforesaid,  though  passing  over  a  different  part  of  such  lands  from  that  formerly 
occnpied  by  the  road  and  since  by  the  sea:  that  in  March  1842  (before  the  preferring  of 
the  indictment)  the  sea  encroached  upon  the  part  of  said  road  now  complained  of  as  out  of 
repair,  and  rendered  it  ruinous  &c.,  as  in  the  indictment  stated,  and  that  defendant  has  not 
restored  the  same,  but  a  portion  thereof  has,  ever  since  the  said  month  of  March^  had  the 
earth  and  soil  washed  away,  and  is  thereby  made  impassable :  that  the  residue  thereby 
beeame,  and  i%  too  narrow  for  passage,  and  now  stands  at  the  edge  of  a  precipitous  bank 
seventy  feet  deep,  and  forming  an  angle  of  forty-five  degrees  to  the  horizon ;  and  that  it 
woold  cost  a  very  great  sum  of  money  to  make  a  road  over  the  space  last  occupied  by  the 
siid  highway. 

Held  Chat  defendant's  liability  had  ceased :  and,  the  quarter  sessions  having  given  judg- 
nnit  for  tba  Crown  upon  the  special  verdict,  this  Court  reversed  the  judgment. 
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The  Queen 

V. 

Bamber. 


for  want  of  due  restoration,  reparation  and  amendment 
of  the  same,  so  that  the  liege  subjects  &c«;  to  the  great 
damage  and  common  nuisance  &c :  and  that  defendant, 
by  reason  of  his  tenure  of  certain  lands  and  tenements 
situate  in  the  said  township,  called  the  Gyn^  ought  to 
restore,  repair  and  amend  that  part  of  the  highway 
aforesaid,  so  as  aforesaid  being  ruinous  &c.,  when  and 
so  often  as  there  should  and  might  be  occasion ;  and 
that  he  had  not  repaired.  Plea,  Not  guilty.  The  re- 
cord then  stated  that  the  indictment  was  tried  at  the 
Preston  sessions,  and  the  following  special  verdict  found. 
"  That,  from  time  whereof"  &c.,  **  there  have  been, 
and  still  are  (except  and  subject  as  hereinafter  men- 
tioned), certain  ancient  lands  and  tenements  situate  in 
the  township  of  hayton  with  Warbreck  aforesaid  in  the 
county  of  Ijincaster  aforesaid,  called  the  Gyih  being 
the  same  lands  and  tenements  in  the  said  indictment 
mentioned,  and  by  reason  of  the  same  Jliomas  Bamber 
the  younger's  tenure  whereof  it  is  by  the  said  indict- 
ment supposed  that  he  the  said  T.  B.  the  younger  ought 
to  restore,  repair  and  amend  the  said  part  of  the  said 
highway  so  being  ruinous,  broken  and  in  decay  as 
aforesaid:  and  the  same  ancient  lands  and  tenements 
have  during  all  the  time  aforesaid  belonged  unto  and 
been  holden  by  the  same  T.  B.  the  younger,  and  those 
whose  estate  he  now  hath,  and  at  the  taking  of  the  said 
indictment  had,  of  and  in  the  same,  and  still  belong  to 
and  are  holden  by  the  same  71  B.  the  younger  (except 
and  subject  as  hereinbefore  mentioned) :  but  that  the 
same  township  of  Layton  with  Warbreck  adjoins  to  the 
sea  coast,  and  is  liable  to  incroachments  by  the  sea ; 
and  that  the  sea  has,  from  time  to  time  within  living 
memory,  made  incroachments  in  and  upon  the  said 
ancient  lands  and  tenements,  and  carried  away  the  soil 
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and  earth  of  the  same,  so  that  part  of  the  space  anciently  Queen*$  Bench. 
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occupied  by  the  said  ancient  lands  and  tenements  was  ^___ 

at  the  time  of  the  taking  of  the  said  indictment,  and  '^^^  Qwin 
now  is,  occupied  by  the  sea :  And  that  there  was  from  Bambie. 
time  immemorial,  and  now  is  (except  and  subject  as 
hereinafter  mentioned),  a  certain  ancient  common  and 
public  highway  leading  and  used  as  in  the  said  indict- 
ment mentioned,  and  part  whereof  passed  and  passes 
over  the  said  ancient  lands  and  tenements :  and  that  from 
time  immemorial  (subject  and  except  as  aforesaid  and 
as  hereinafter  mentioned)  the  same  T.  B.  the  younger, 
and  all  those  whose  estate  he  now  hath,  and  at  the 
taking  of  the  said  indictment  had,  of  and  in  the  said 
ancient  lands  and  tenements,  have  restored,  repaired 
and  amended,  and  ought  of  right  to  have  restored,  re- 
paired and  amended,  and  he  the  said  T.  B.  the  younger 
ought  now  to  repair  and  amend,  so  much  of  the  same 
highway  as  passed  or  passes  over  the  said  ancient  lands 
and  tenements:  And  that  the  encroachments  of  the  sea 
have,  within  living  memory,  from  time  to  time  extended 
unto  and  over  the  said  ancient  highway,  so  that  a  por- 
tion of  the  land  over  which  the  said  ancient  highway 
went  now  is,  and  at  the  time  of  the  taking  of  the  said 
bdictment  was,  covered  by  the  sea  and  impassable; 
wherefore  those  whose  estate  the  same  71  B.  the 
younger  now  hath  as  aforesaid  have  from  time  to  time 
gradually  removed  the  same  ancient  highway,  and  ap- 
propriated other  parts  of  the  said  ancient  lands  and 
tenements  for  the  site  thereof,  so  as  to  keep  the  same 
along  but  on  the  landward  side  of  the  sea  coast,  and  so  • 
that  the  public  have  had  the  uninterrupted  use  of  a 
road  for  the  purposes  of  the  said  ancient  highway :  and 
that  the  same  road  hath  always  been  repaired  by  the 
VOL.  v.   N.  8.  u 
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\ hath  as  aforesaid^  as  or  in  lieu  of  so  much  of  the  said 


The  QuxEN  ^Qcient  highway :  And  that  the  said  part  of  the  said 
Bambxe.  common  and  public  highway  mentioned  in  the  said  in- 
dictment, supposed  thereby  to  be  ruinous,  broken  and 
in  decay,  was,  at  the  time  when  the  same  is  by  the  same 
indictment  supposed  to  be  ruinous,  broken  and  in  de- 
cay, and  still  is,  part  of  the  said  ancient  highway  so 
going  and  passing  over  the  said  ancient  lands  and  tene- 
ments called  the  Gyn^  and  used  by  the  public  as  afore- 
said, though  going  and  passing  over  a  different  part  of 
the  same  ancient  lands  and  tenements  from  that  formerly 
occupied  by  any  part  of  the  said  ancient  road,  and  now 
occupied  by  the  sea  as  aforesaid  :  And  that  in  the  month 
o^  March  last  the  sea  made  an  encroachment  in  and 
upon  the  same  part  of  the  said  common  ^nd  public 
highway  so  supposed  by  the  said  indictment  to  be  ruin- 
ous, broken  and  in  decay,  and  washed  and  carried  away 
large  quantities  of  the  earth  and  soil  thereof;  and  that 
the  same  part  of  the  said  common  and  public  highway 
thereby  then  and  there  became  and  was,  and  ever  since 
hath  been,  uneven  and  very  ruinous,  broken  and  in 
great  decay  for  want  of  due  restoration,  reparation  and 
amendment  of  the  same,  so  that  the  liege  subjects  "  &c. 
*^  during  the  time  last  aforesaid  could  not  go,  return" 
&c  ^^  with  their  horses,  carts,  and  carriages  along  and 
over  the  same  highway  as  they  ought "  &c«,  *'  in  manner 
and  form  as  in  the  said  indictment  specified  :  And  that 
the  same  T.  B.  the  younger  hath  not  restored  the  same; 
but  that  a  portion  of  the  same  part  of  the  said  highway 
now  has,  and  ever  •since  the  said  month  of  March  last 
had,  the  earth  and  soil  thereof  washed  away  by  the  sea, 
and  was  and   is  thereby  made  impassable;   and  the 
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residue  of  the  said  road  thereby  became  and  was,  and   Queen*$  BendL 

is,  too  narrow  for  passage,  and  was  made  to  stand,  and 

now  stands,  at  the  edge  of  a  precipitous  bank  of  the     ^^^  Qoikn 

depth  of  seventy  feet  or  thereabouts,  and  shelving  down       Bam  bee. 

to  the  sea  at  an  angle  to  the  horizon  of  forty  five  degrees 

or  thereabouts  :  and  it  would  cost  a  very  great  sum  of 

money  to  make  a  passable  road  over  the  same  space 

that  was  occupied  by  such  road  up  to  the  month  of 

March  last.     But  whether  upon  the  whole  matter  *'  &c. 

•*  the  said  T.  B.  the  younger  is  guilty  "  &c. 

The  record  then  stated  a  judgment  of  the  Court  of 
quarter  sessions  that  the  said  T.  B.  the  younger  was 
guilty  of  the  misdemeanors  &c.,  and  that  his  fine  was 
set  and  assessed  at  Is.  &c.  And  on  this  judgment  error 
was  assigned,  on  the  grounds  that  the  indictment  was 
not  suflBcient  in  law  to  warrant  the  judgment  &c.,  or  to 
convict  him  of  the  misdemeanors  &c. :  that  on  examin- 
ation of  the  premises  it  does  not  manifestly  appear  that 
the  said  7.  B.  the  younger  was  or  is  guilty  &c.,  but,  on 
the  contrary,  it  appears  that  he  was  not  nor  is  guilty 
8tc. :  and  that  judgment  was  given  against  him,  whereas 
he  ought  to  have  been  acquitted.     Joinder  in  error. 

Ccnsling^  for  the  plaintiff  in  error,  defendant  below. 
It  is  difficult  to  collect  from  the  verdict  what  particular 
liabill^  is  ascribed  to  the  defendant :  but  the  statements, 
even  on  the  view  most  adverse  to  him,  do  not  warrant 
the  judgment.  First:  the  indictment  charges  non* 
repair  of  an' immemorial  highway:  but  the  verdict 
shews  that  no  ancient  highway  existed,  or  at  all  events 
that  the  original  line  of  highway  did  not  exist,  at  the 
time  of  the  alleged  nonfeasance.     Secondly,  the  verdict 
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does  not  shew  any  neglect  of  the  alleged  liability  by 
tenure.  The  defendant  is  charged  as  liable  to  restore, 
repair  and  amend  a  certain  line  of  highway  described 
in  the  indictment :  but  the  case  proved  is,  not  that  he 
has  been  bound  to  repair  and  ha^  formerly  repaired, 
but  that  he  has,  from  time  to  time,  provided  a  new  line 
of  way  as  the  sea  has  encroached  upon  the  old.  The 
indictment  is  not  framed  upon  that  liability ;  and,  if  it 
were,  the  verdict  does  not  shew  that  the  defendant  may 
not  have  given  the  public  a  passage  through  some  other 
part  of  his  lands  than  that  lately  rendered  impassable. 
The  liability  on  which  this  judgment  must  be  founded  is 
not  that  which  attaches  to  a  proprietor  bound  to  repair 
ratione  tenurae.  That  relates  only  to  surface  damage ; 
here  the  defendant  is  called  upon  to  restore  sea  banks, 
a  duty  which  in  general  is  incumbent  on  the  level,  and 
perhaps  would  have  been  so  under  the  circumstances 
here  stated,  even  if  an  individual  had  been  bound  to 
the  ordinary  repair  of  such  banks :  Rex  v.  The  Comr 
missioners  of  Sewers  for  Essex  (a).  In  Regina  v.  Paid  (i) 
parishioners  were  indicted  for  non-repair  of  a  highway 
which  ran  along  the  top  of  a  quay  on  the  sea  shore : 
part  of  the  quay  had  been  washed  away  by  the  sea, 
leaving  a  gap  which  broke  off  the  communication ;  and 
the  defendants  were  indicted  for  not  restoring  this. 
Maule  J.,  after  commenting  upon  the  nature  of  the 
alleged  highway,  said :  "  Whatever  might  be  the  duty 
of  the  parish  as  to  a  road  so  in  existence  and  requiring 
repair,  I  do  not  think  they  are  defaulters  on  this  evi- 
dence. The  interruption  of  the  passage  is  not  from  the 
want  of  repair,  but  from  the  sea  having  washed  away 


(a)  \  B.^C.  477.  484. 


(6)  2  jlf.  ^  Roh.  307. 
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the  wall  or  embankment,  and  there  is  no  lonirer  any   Q*iccn**  Bench. 

184.S 
thing   for   them   to  repair.     I  do  not   think  they  are  !_!_ 

liable  to  rebuild  the  wall."     And  the  defendants  were     '^^^  ^"«'» 

▼. 

acquitted.     That  is  substantially  the  same  case  as  the       Bamber. 
present 

Baines,  contra.  As  to  the  first  objection :  the  high* 
way  is  stated  in  the  indictment  to  be  immemorial,  but 
such  an  averment  h  unnecessary  ;  note  (4)  to  Rex  v. 
SioughUm  {a) ;  and  there  was  no  need  to  prove  it.  "  In 
criminal  cases  it  is  sufficient  for  the  prosecutor  to  prove 
so  much  of  the  charge  as  constitutes  an  offence  punish- 
able by  law ;  '*  Rex  v.  Hollingbetry  (b) :  and  this  is  ex- 
emplified in  Rex  v.  Jones  (c).  The  liability  to  repair 
a  road  may  be  immemorial,  though  the  road  in  respect 
of  which  the  liability  is  enforced  may  not  be  so.  If  a 
proprietor,  bound  ratione  tenures  to  repair,  has  changed 
the  line  of  road  for  his  own  advantage,  the  condition  on 
which  he  holds  his  land  remains.  But  in  fact  the  an- 
cient highway  may  be  said,  in  this  case,  to  continue; 
for  "  a  highway  may  be  changed  by  the  act  of  God ; 
and  therefore  it  hath  been  holden,  that  if  a  water  which 
has  been  an  ancient  highway,  by  degrees  change  its 
course,  and  go  over  different  ground  from  that  whereon 
it  used  to  run,  yet  the  highway  continues  in  the  new 
channel,  in  the  same  manner  as  in  the  old ; "  2  Hawk. 
P.  C.  154.  (7th  ed.)  B.\.  c.  76.  s.  4.  This  case  differs 
from  Regina  v.  Paul  (d).  Here  the  defendant  was 
chargeable  under  the  grant  by  which  he  held ;  and 
moreover,  by  the  situation  of  the  lands,  which  are  de- 
scribed as  adjoining  the  sea,  and  liable  to  its  encroach- 

(o)  2  jrms.  SaurnL  158  a,  6th  ed.  (6)  4  B,  i;  C.  329. 

(S)  2  B.^  Ad.6\\.  (d)  2  Af.  j*  Rob,  307. 
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'__  the  land  against  the  operation  of  the  waves,  and,  if  for 

The  Qdbxji  wmnt  of  sodi  protection  a  road  had  been  washed  away, 
Bambss.  to  restore  it.  Rtx  ▼•  7^  Commisstantrs  cf  Semen  for^ 
Eaex  (a),  and  the  aothorities  there  cited  for  the  defioid- 
ants.  Com.  Dig.  Sewers  (E  5.)  and  2  Bla.  Comm.  962^ 
tend  to  shew  that  such  is  the  defendant's  liability,  result- 
ing from  the  situation  of  bis  lands,  unless  he  can  allege 
any  extraordinary  circumstance  in  excuse.  [  Wightwum  J. 
There  is  no  allegation  on  the  record  that  his  duty  is  to 
keep  the  sea  out.]  The  situation  of  the  lands  is  described ; 
and  the  verdict  states  it  to  have  been  the  defendant's 
duty  to  restore^  repair  and  amend  so  much  of  the  high- 
way as  passed  over  them.  {Coleridge  J.  Are  not  you 
asserting  a  different  kind  of  prescriptive  liability  from 
that  stated  in  the  indictmeut ;  to  repair,  not  a  particular 
highway,  but  a  highway  in  some  direction  or  other,  as 
varied  by  the  action  of  the  sea,  and,  if  the  line  is  al- 
tered, to  repair  the  new  line  ?]  The  condition  imposed 
on  the  defendant  when  he  took  bis  land  was  to  preserve 
the  right  of  passage,  and  not  suffer  it  to  be  impaired  by 
his  default.  [Coleridge  J.  Suppose  all  his  own  land  were 
washed  away ;  would  he  be  bound  to  find  a  passage  in 
another  person's  land  ?  You  are  dealing  with  a  pre* 
scription,  as  to  which  the  law  is  strict  Wigktman  J. 
^hat  do  you  say  the  defendant  is  at  this  time  bound 
to  do  ?]  To  replace  the  old  road.  [Wightnuin  J.  Do 
you  say  he  must  set  out  a  iiew  portion,  or  restore  what 
'  has  been  washed  away  ?]  He  is  bound  to  restore  the 
road.  [Coleridge  J.  The  verdict  does  not  shew  that 
he  has  not  set  out  a  new  line.]     The  facts  do  not  lead 

(a)  1  B.^  C.  477. 
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to  that  inference.    It  would  be  unjust  that  the  defendant  Qtteen't  Bench. 
should  retain  the  lands  and  be  relieved  from  the  burden.   *___ 

The  Qouw 

T. 

CawUngi  in  reply.    It  would  be  hard,  on  the  other       Bamuk. 
handy  if  he  were  held  subject  to'  the  burden,  when  all 
the  land  was  washed  away ;  and  the  argument  for  the 
Crown  must  go  to  that  extent     (He  was  then  stopped 
by  the  Court.) 

Lord  Demman  C.  J.  I  think  the  defendant  below 
is  entitled  to  judgment.  Both  the  road  which  the  de- 
fendant is  charged  with  liability  to  repair,  and  the  land 
over  which  it  passes,  are  washed  away  by  the  sea.  To 
restore  the  road,  as  he  is  required  to  do,  he  must  create 
a  part  of  the  earth  anew.  I  do  not  rely  much  upon  the 
argument  that  the  ancient  line  of  highway  has  been  re- 
moved. But  here  all  the  materials  of  which  a  road 
could  be  made  have  been  swept  away  by  the  act  of 
God.  Under  those  circumstances  can  the  defendant  be 
liable  for  not  repairing  the  road  ?  We  want  an  autho- 
rity for  such  a  proposition  ;  and  none  has  been  found. 

Williams,  Coleridge  and  Wightman  Js.  con- 
curred. 

Judgment  reversed. 
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Thurmhy,  Ollivant  ogaifist  Bayley. 

November  \e\h,  .      ° 

Pontiff  was       ASSUMPSIT    for    goods    sold  and  delivered,   for 

the  patentee         £\. 

andmanu-  work,  labour  and  materials,  and  on   an  account 

fiicturer  of  a 

patent  machine  Stated.     Pleas  :  Non  assumpsit  except  as  to  20/. ;  and  a 
two^ra?oun.''^    payment  into   court  of  20/.,  which  plaintiff  accepted. 
S^^i^wLrrn  0°  *«  ^"^J*  hefote  Cresswell  J.,  at  the   last  Summer 
plaintiff *8  pre-    ^ssizes  at  Ltverpoolj  the  following  facts  appeared, 
ordered  one.  The  plaintiff  was  the  patentee  and  manufacturer  of  a 

»  plaintiff  under-  .... 

taking  by  a       two  colour  printing  machine,  which  was  called   *'  OUi- 

wntten  memo-  ___ 

random  to  votU^s  Patent  Printing  Machine.'*  The  defendant,  a 
two  colour  cotton '  printer,  called  at  the  plaintiff's  premises,  and 
chine  on  my  ^^  ^^  wanted  a  two  colour  machine  with  shafting,  &c. ; 
dpte  "^"in  an  *"  estimate  was  sent  him  the  next  day ;  and  he  after- 
action for  the  wards  called  amin  at  the  plaintiff's  and  ordered  a  two 

pnce,  defendant  "  ^ 

eicuaed himself  colour  machine  on  the  plaintiff's  patent  principle,  but 

fifom  liability  '^  r  r  r 

on  the  ground    desired  to  have  it  stronger  than  one  he  had  seen  at  the 

that  the  m^  

chine  had  been  plaintiff's  shop.  The  plaintiff  gave  him  the  following 
for  printing  in  memorandum  in  writing.  *'  I  undertake  to  make  you 
^^T^  Judge,  *  ^^®  colour  printing  machine  on  my  patent  principle  " 
IT  "tohTthe  (stating  dimensions  and  prices) :  "  of  course  it  is  under- 
jury  that,  if  the  stood  that  you  do  the  masonry  "  &c.     The  machine  was 

machine  de-  "  "^ 

scribed  was  a     put  up  on  the  defendant's  premises,  but  failed,  the  colours 

known,  ascer- 
tained article,     running  into  each  other  and  spoiling  the  work.     The 
ordered  by  the 

defendant,  he  defendant's  witnesses  stated  that,  for  this  reason,  it  was 
whether  it         o^  ^^  use  as  a  two  colour  printing  machine,  and  that 

answered  his 

purpose  or  not ; 

but  that,  if  it  was  not  a  known,  ascertained  article,  and  defendant  had  merely  ordered,  and 

plaintiff  agreed  to  supply,  a  machine  for  printing  two  colours,  defendant  was  not  liable 

unless  the  instrument  was  reasonably  fit  for  the  purpose. 

Held,  a  proper  direction ;  and,  the  jury  having  found  for  the  plaintiff  under  it,  this 
Court  refused  to  disturb  the  verdict. 
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the  defect  was  inseparable  from  a  machine  constructed  Queen*t  Bendu 

as  those  of  the  plaintiff  were.     Chanter  v.  Hopkins  {a) 

was  relied  upon  for  the  plaintiff.     The  learned  Judge^  in      Olutaht 

summing  up,  told  the  jury  that,  <*  if  the  patent  two  colour       Batlit. 

printing  machine  was  a  known,  ascertained  article,  the 

defendant,  having  ordered  one,  must  pay  for  it,  whether 

it  answered  his  purpose  or  not ;  but  that,  if  it  was  not  a 

known,  ascertained  article,  and  the  defendant  ordered 

a  machine  for  printing  two  colours,  and  the  plaintiff 

undertook  to  supply  it,  he  could  not  recover  the  price 

unless  the  machine  supplied  was  reasonably  fit  for  the 

purpose  for  which  it  was  ordered."     As  to  the  apparatus 

connected  with  the  machine,  he  left  it  to  the  jury  to  say 

whether  it  was  constructed  according  to  the  defendant's 

directions,  and  whether  it  was  reasonably  fit  for  the 

purpose  for  which  it  was  ordered.     The  jury  found  for 

the  plaintiff. 

Wortleyf  in  this  term  (&),  moved  for  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had,  on  the  ground 
of  misdirection.  It  was  held,  in  Chanter  v.  Hopkins  (a), 
that,  if  a  purchaser  has  ordered  a  known  article,  spe- 
cifically pointed  out  by  him,  he  takes  it  on  his  own 
risk ;  but  there  evidence  appeared,  which  is  not  found 
in  the  present  case,  that  the  purchaser  knew  the  nature 
of  the  article  which  he  ordered :  here  the  utmost  proof 
on  that  subject  was  that  the  machine  had  been  openly 
exhibited  on  the  plaintiff's  premises,  and  seen  there  by 
the  defendant.  It  did  not  appear  that  he  had  ever  seen 
it  tried.     This  case  comes  within  the  principle  of  Brown 

(o)  4  Af.  f  IF.  399. 

(6)  November  4th.     Befoce  Lord  Denman  C.  J.,  WilUamt,  Coleridge 
and  Wighiman3%, 
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Voiume  r.     V.  Edgington  (a).   [Lord  Denman  C.  J*   There  the  plain- 
*____  tiff  was  entitled  to  say  that  he  did  not  receive  the  thing 


O1.UTA11T      be  contracted  fon]     That  is  so  here.    IWighimanJ. 


▼, 


Batlbt.  The  defendant  had  OUivanfs  patent  two  colour  machine.] 
According  to  the  argument  for  the  plaintiff,  if  a  man  ob- 
tains a  patent,  a  purchaser  of  the  article  is  liable^  whether 
it  answers  the  purpose  or  not  Tindal  C.  J.  said,  in 
Brawn  v,  Edgingtan  (a) :  <<  It  appears  to  me  to  be  a 
distinction  well  founded,  both  in  reason  and  on  autho- 
rity, that  if  a  party  purchases  an  article  upon  his  own 
judgment,  he  cannot  afterwards  hold  the  vendor  re* 
sponsible^  on  the  ground  that  the  article  turns  out  to  be 
unfit  for  the  purpose  for  which  it  was  required ;  but  if 
he  relies  upon  the  judgment  of  the  seller,  and  informs 
him  of  the  use  to  which  the  article  is  to  be  applied,  it 
seems  to  me  the  transaction  carries  with  it  an  implied 
warranty,  that  the  thing  shall  be  fit  and  proper  for  the 
purpose  for  which  it  was  designed/'  The  defendant 
there  was  not  the  manufacturer ;  here  the  plaintiff  is 
manu&cturer  and  inventor.  In  Shepherd  v.  P^bus  (6), 
the  doctrine  *'  that  in  every  contract  of  sale  there  is  an 
implied  warranty,  that  the  article  sold  is  reasonably 
fit  for  the  use  for  which  it  purports  to  be  designed'' 
was  fully  recognised ;  and  the  implication  was  held 
to  arise,  though  there  was  an  express  contract  in  writ* 
ing.  The  general  doctrine,  which  must  govern  this 
case,  was  laid  down  by  Best  C.  J.  in  Jones  v.  Bright  (c). 
<*  If  a  man  sells  an  article,  he  thereby  warrants  that  it 
is  merchantable, — that  it  is  fit  for  some  purpose."  *^  If 
he  sells  it  for  a  particular  purpose,  he  thereby  warrants 
it  fit  for  that  purpose.'*     **  Reference  has  been  made  to 

(a)  8  Man,  jf  G.  S79.  (6)  3  Man.  4|-  G.  868.    See  p.  879. 

(c)  5  Bing.  533.     See  Sutton  v.  Temple,  12  M,  j-  IT.  58. 
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cases  on  warranties  of  horses:''    <^  no  prudence  can  Quem*sBendL 

guard  against  latent  defects  in  a  horse;  but  by  pro-  

Tiding  proper  materials,  a  merchant  may  guard  against  Olutamt 
defects  in  manufactured  articles;  as  he  who  manufac-  Batlst. 
tures  copper  may,  by  due  care,  prevent  the  introduction 
of  too  much  oxygen :  and  this  distinction  explains  the 
caseof  jB&tf&  V.  Gsiom^(a),  in  which  Lord  EUenborough 
held,  that  the  defendant  (plaintiff),  <<who  had  sold  a 
bowsprit,  was  not  responsible  for  a  failure  arising  out  of  a 
latent  defect  in  the  timber."  IfVigktman  J.  The  plain- 
tiff's undertaking  here  is,  expressly,  **  to  make  you  a  two 
colour  printing  machine  on  my  patent  principle."]  Still 
the  contract  is,  substantially,  to  supply  an  instrument 
which  shall  be  reasonably  fit  for  printing  in  two  colours. 
IfVighiman  J.  You  contend  that,  if  the  principle  is  not 
really  adapted  to  the  purpose,  he  must  send  something 
not  according  to  the  principle.]  The  plaintiff  under- 
takes that  the  article  provided  on  the  principle  of  his  . 
•  patent  shall  be  useful  for  the  purpose  of  printing  in  two 
colours.  At  least  he  is  to  send  something  which  will 
so  print.  It  can  make  no  difference  that  the  article  is 
the  subject  of  a  patent ;  the  purchaser  cannot  be  liable 
merely  on  that  account  to  pay,  whether  the  article  be 
useful  or  not.  [Lord  Denman  C.  J.  He  may  have 
taken  that  risk  upon  himself,  in  ordering  the  particular 
article.  He  may  "be  supposed  to  have  examined  it] 
The  defendant  must  be  taken  to  have  relied  upon  the 
skill  of  the  plaintiff,  not  oq.  his  own  knowledge. 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.     After  stating  the  direction  of  the  learned 

(a)  1  Stark.  N.  P.  a  384. 
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Olutakt 

V. 

Batlit. 


Judge  to  the  jury,  his  lordship  said :  We  think  this 
direction  was  right ;  and  my  brother  Cresswell  is  satisfied 
with  the  verdict :  therefore  there  will  be  no  rule. 

Rule  refused. 


Wood  against  CoKnop. 

A  SSUMPSIT  on  a  bill  of  exchange,  made  by  de- 
fendant on  1st  November  IS*!,  directed  to  H.  A. 
fVellsj  payable  to  defendant's  order,  for  500^,  three 
months  after  date  (which  period  had  elapsed),  indorsed 
by  defendant  to  plaintiff,  and  not  paid  by  JVells  when 
due  {a). 

Plea :  that  the  bill  of  exchange,  after  the  same  had 


Friday, 
November  17th. 

Assumpsit  on 
a  biU  of  ex- 
change^ alleged 
to  be  indorsed 
by  defendant 
to  plaintiflr. 

Plea,  that 
Uie  bill  was 
indorsed  by 
defendant  in 
blank,  and  by 
him  delivered 
to  C.  for  the 

special  purpose   been  drawn  by  defendant  as  in  the  declaration  men- 

that  C.  should 

get  it  discount-  tioned,  and  also  after  the  same  had  been  accepted  by 

ant,  and  for  no  Wellsy  and  before  the  same  had  become  due  or  payable, 

Uiat  defendant  ^^  ^it  Ist  November  1841,  was  indorsed  by  defendant 

IddmUon^from  ^"  blank,  and  was  then,  on  the  same  day  and  year 

A*i?n  V^  8o*  aforesaid,  delivered  by  defendant,  so  indorsed  in  blank, 

counted  by  to  a  Certain  person,  to  wit  one  W.  fV.  Chandler^  for  a 

plaintiff  and 
W,  jointly, 
who  delivered 
the  money, 

joint  money,  to  g^t  it  discounted  for  defendant,  and  for  no  other  pur- 
C,  as  the  con- 
sideration for 

the  delivery  of  the  bill  to  them  by  C  ;  that  C  delivered  the  bill  to  them  jointly,  and  not 
to  plaintiflr  solely,  or  with  the  intention  of  giving  him  a  separate  right  of  action ;  that  de- 
fendant received  no  consideration  from  plaintiff  solely ;  and  that  the  only  consideration 
received  by  defendant  and  C,  or  either  of  them,  was  the  said  joint  discount. 
Held  bad,  on  general  demurrer. 

(a)  There  were  two  other  counts,  to  which  defendant  pleaded,  and  the 
,  plea  was  demurred  to.     The  defendant's  counsel  abandoned  this  plea  on 

the  argument. 


special  purpose,  to  wit  that  the  last  mentioned  person 
should  obtain  for  defendant  the  discount  of  the  bill,  and 
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pose  whatsoever.     That  the  said  person  did  not  give  to   Qu^n*t  Bench. 

defendant^  nor  has  defendant  ever  received  from  the  * 

said  person,  any  value  or  consideration  whatever  for  ^°**** 
the  indorsement  and  delivery  to  him  of  the  bill.  That  Cowor. 
afterwards,  and  before  the  bill  became  due,  to  wit  on 
&c.,  the  said  person  did,  in  pursuance  and  performance 
of  the  said  special  purpose,  apply  to  and  request  plain- 
tiff to  discount  the  bill  for  defendant :  that  plaintiff, 
upon  such  application  and  request,  to  wit  on  &c.,  did, 
jointly  with  a  certain  other  person,  to  wit  one  Williamsj 
and  not  otherwise,  discount  the  bill ;  and  they,  the 
plaintiff  and  Williams^  then  advanced  and  delivered  to 
the  said  person,  for  the  use  of  defendant,  a  certain  large 
sum  &c.,  to  wit  200/.,  being  the  joint  money  of  plaintiff 
and  Williams,  as  the  consideration  for  the  delivery  to 
them  of  the  bill  by  the  said  person  to  whom  the  same 
was  so  delivered  .so  indorsed  in  blank  by  defendant  as 
aforesaid.  And  the  same  person  then,  to  wit  on  &c., 
in  consideration  of  the  said  joint  discount  and  advance, 
delivered  the  bill  to  plaintiff  and  Williams  jointly,  and 
not  to  plaintiff  solely  or  alone,  or  with  the  intention  of 
vesting  in  him  a  sole,  separate  and  exclusive  right  of 
action  on  the  bill,  severally  and  apart  from  Williams. 
That  plaintiff  never  gave,  nor  has  defendant  ever  re- 
ceived of  or  from  plaintiff,  solely,  any  consideration  or 
value  whatever  for  the  indorsement  or  delivery  to  him 
of  the  bill ;  and  that  the  only  consideration  or  value 
which  defendant  and  the  said  person  to  whom  he  the  * 
defendant  so  delivered  the  bill  so  indorsed  in  blank,  as 
aforesaid,  or  either  of  them,  has  ever  received  for  the 
indorsement  or  delivery  of  the  bill,  was  the  said  joint 
discount  in  advance  of  money  by  plaintiff  and  Williams, 
as  in  the  plea  aforesaid.     Verification. 
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Donurrer,  assigning  for  cause  that,  although  plainti£P 

has  declared  as  sole  indorsee  of  the  bill,  and  not  Upon 

^ooo  QQ  indorsement  thereof  made  to  plaintiff  and  fViUi^ans^ 
Covifop.  or  any  .other  person,  jointly,  yet  defendant  hath  not 
positively  traversed  or  denied  such  indorsement  to 
plaintiff,  but  hath  specially  pleaded  that  the  bill  was 
indorsed  by  defendant  in  blank,  and  delivered  by  de« 
fendant  to  the  person  8cc^  to  wit  W.  fV.  Chandler^  and  that 
the  bill^  so  indorsed  in  blank,  was  delivered  by  such 
person  to  plaintiff  and  WiUiams  jointly,  and  not  to  plain- 
tiff solely  or  alone,  or  with  the  intention  of  investing  in 
him  a  sole,  separate  and  exclusive  right  of  action  on 
the  bill  severally  and  apart  from  WiUiams :  and  such 
plea  amounts  in  law  to  a  mere  denial  of  the  indorse- 
ment and  delivery  of  the  bill  to  plaintiff  as  the  sole  in- 
dorsee thereof,  and  ought  to  have  been  pleaded  as  such, 
and  to  have  concluded  to  the  country.  Also  for  that 
the  plea  amounts  to,  and  is,  an  argumentative  traverse 
or  denial  of  the  indorsement  alleged  in  the  declaration, 
and  ought,  therefore,  to  have  concluded  to  the  country. 
Also  for  that  defendant  should  have  stated  and  shewn 
that  the  indorsement  and  delivery  of  the  bill,  as  in  the 
plea  mentioned  and  described,  are  the  indorsement  and 
delivery  mentioned  in  the  declaration.  Also  for  that  the 
plea  does  not  sufficiently  deny,  or  confess  and  avoid,  the 
matter  alleged,  and  is  argumentative,  uncertain  and 
contradictory,  and  shews  no  colourable  right  of  action 
-  m  plaintiff  in  respect  thereof. 
Joinder  in  demurrer. 

W.  H.  fVatsonj  for  the  plaintiff.  First,  the  plea  does 
not  meet  the  cause  of  action  stated  in  the  declaration.  It 
is  quite  consistent  with  the  plea  that  the  plaintiff  may  be 
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the  sole  indorsee.    The  mere  delivery  of  a  bill,  indorsed  Quem't  Mmek. 

184S 
generally,  to  any  party,  makes  him  indorsee  of  the  last  * 

indorser :  and  a  party,  by  suing  on  such  a  bill,  shews        ^^^ 

himselfto  be  such  indorsee;  Ordv.  Portal  (a).   Illegality       CovKOfw 

in  the  obtaining  of  the  bill,  if  properly  shewn,  would  be 

an  answer ;  so  would  want  of  consideration,  if  specially 

set  forth ;  but  here  the  plaintiff  may  have  given  legal 

consideration  to   Williams^  or  have  become  agent  for 

WittiamSj  so  fiir  as  the  latter  is  interested.     Secondly, 

even  if  the  defence  be  good,  it  amounts  to  a  denial  that 

the  plaintiff  is  indorsee,  and  is  therefore  bad  on  the 

ground  specially  assigned ;  Marston  v.  JUen  (&),  Adams 

V.  Janes  (c). 

ErUj  contra.  First,  as  to  the  merits.  If,  as  is 
suggested,  the  plaintiff  took  the  bill  in  the  character 
of  indorsee  from  Williams^  or  (if  that  can  be)  from 
WilUams  and  himself,  that  is  proper  matter  for  a  replica^ 
tion.  The  plea,  prima  facie,  negatives  the  indorsement 
to  the  plaintiff.  In  Adams  v.  Jones  {c)  the  Court  said  : 
**  A  bill  may  be  indorsed  to  a  party  in  two  ways ;  either 
by  a  special  indorsement,  making  it  payable  to  that  party ; 
or  by  a  blank  indorsement,  and  delivery  to  that  party. 
In  the  latter  way,  at  all  events,  if  not  in  the  former,  the 
bill  must  be  delivered  to  the  party  as  indorsee^  in  order  to 
constitute  an  indorsement  to  him.  But  this  plea  avers 
that  the  bill  was  indorsed  in  blank,  and  delivered  to  the 
plaintiff,  not  as  indorsee,  but  as  agent  only  for  another 
to  whom  he  was  to  deliver  it,  and  who  was  the  real 
indorsee.     We  think,  therefore,  that  it  is  a  constructive 

(a)  S  Campb,  239. 

(6)  S  3i,  4;  W.  494.    See  J7aye«  v.  CaulfieUf  ante,  p.  81. 

(c)  IS  J,  j-  E.  455. 
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denial  that  the  bill  was  indorsed  to  the  plaintiff."  An 
innocent  discounter  would  undoubtedly  acquire  a  title, 
as  indorsee,  by  the  delivery  of  a  bill  indorsed  in  blank ; 
Goodman  v.  Harvey  (a).  But  here  the  plaintiff  alone  is 
not  the  discounter.  [Wtghtman  J.  Suppose  the  plea 
had  stated  the  value  to  have  been  given  by  Williams 
only.]  In  that  case  the  plaintiff's  title  would  have  been 
negatived.  An  allegation  that  defendant  indorsed  to 
plaintiff  is  not  satisfied  by  proof  that  defendant  indorsed 
to  c^  &  who  indorsed  to  plaintiff.  \Wightman  J.  Are 
not  you  confounding  special  with  general  indorsements?] 
At  any  rate  a  delivery  to  the  plaintiff  as  indorsee  must 
be  alleged  in  such  a  case.  That  was  done  in  Arbouin  v. 
Anderson  (b).  Secondly,  though  this  matter  might  have 
been  shewn  under  a  denial  of  the  indorsement,  it  does 
not  follow  that  it  may  not  be  specially  set  forth  as 
matter  of  law. 


Lord  Denman  C.  J.  You  need  not  argue  the  ques- 
tion of  form;  for  we  are  against  you  on  the  general 
question.     The  plea  shews  no  defence. 

Williams,  Coleridge  and  Wightman  Js.  con- 
curred. 

Judgment  for  the  plaintiff. 


(a)  A  A,iE.  870. 


(6)  1  Q.  B.  498. 
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Qtiten*8  Bench. 
1«'1.3. 


ToBBBNCE  against  Gibbins.  Friday, 

^  November  nth. 

T|ECLAR ATION  for  that  defendant,  to  wit  on  &c.}  To  a  declam- 

and  on  divers  other  days  &c.,  debauched  Josephine  ing  ^de- 
Amelia  Torrencej  the  daughter  of  plaintifi,  "  who  during  i^u^h^  x 
all  the  time  aforesaid  was,  and  still  is,  the  servant  of  *^"*f  daughter 

'  '  and  servant  of 

the  plaintiff;"  whereby  she  became  pregnant,  till  she  pl"otiff,and 
was  delivered  &c. :  special  damage  for  loss  of  service,  mage  by  lou 

of  service, 
expenses,  &C.  {a).  defendant 

Plea.     *<  That  the  said  «7.  A.  Torrence  was  not  the   was  not  the 
servant  of  the  plaintiff,  in  manner  and  form  "  &c.  JSi^ffT 

Demurrer,  assigning  for  causes  that  the  plea  is  argu-  piJ?*^^  sJecbd 

mentative  and  insufficient  in  this,  to  wit  that  defendant,  demurrer  as- 
signing for 

instead  of  simply  pleading  that  he  is  Not  guilty  of  the  <»"*«  ^^at  the 

plea  amounted 

grievances  set  forth  in  the  declaration,  hath  denied  the  to  Not  guilty. 
same  in  a  circuitous  and  argumentative  manner,  by  al- 
leging that  the  said  J.  A.  71  was  not  the  servant  of 
plaintiff;  for,  if «/.  A.  T,  was  not  the  servant  of  plaintiff, 
defendant  could  not  be  guilty  of  the  grievance  set  forth 
in  the  declaration ;  and  for  that  the  plea  amounts  to  Not 
guilty,  and  ought  to  have  been  pleaded  in  that  form. 
Joinder  in  demurrer. 

Atherton  for  the  plaintiff.  The  fact  of  the  service 
would  be  put  in  issue  by  a  plea  of  Not  guilty.  Such  a 
plea  puts  the  "  wrongful  act "  in  issue ;  22.  Hil  4  W.  4. 
Pleadings  in  particular  actions^  IV.  1.  (i) ;  that  is,  either 

(a)  The  recital  of  the  summons  did  not  state  the  form  of  action  :  there 
wu  no  vi  et  armis  in  the  body  of  the  declaration. 
(6)  5  B.^  Ad,  ii. 

VOL,V.    N.  8.  X 
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Volume  r.     the  act  or  that  which  constitutes  its  wrongfulness.     In 

'___  trover,  Not  guilty  denies  the  conversion  only,  not  the 

ToERXMci  title ;  in  an  action  for  obstructing  a  right  of  way,  the  ob- 
Gnuvi.  struction  only,  not  the  right:  but  in  an  action  for  a 
nuisance  it  denies  **  that  the  defendant  carried  on  the 
alleged  trade  in  such  a  way  as  to  be  a  nuisance  to  the 
occupation.**  [Lord  Denman  C.  J.  There  is  no  ille- 
gality if  there  be  no  annoyance.]  Then  to  which  class 
does  this  action  belong  ?  If  there  be  no  illegality  in- 
dependently of  some  particular  fact,  that  fact  is  put  in 
issue.  The  mere  seduction  of  the  daughter  is,  legally 
speaking,  no  injury.  It  is  not  like  a  trespass  to  the 
person  of  the  plaintiff,  which  primfi  facie  is  an  injury. 
It  may  be  that,  if  the  relation  could  have  been  formally 
alleged  by  way  of  inducement,  the  plea  of  Not  guilty 
would  have  admitted  it :  that  is  so  in  trover.  But  here 
the  form  of  the  declaration  makes  the  relation  the  gist 
of  the  complaint.  The  whole  action  depends  upon  the 
resulting  damage,  to  which  the  relation  is  essential. 
The  case  resembles  Sutherland  v.  PrcUt  (a).  [Lord 
Denman  C.  J.  There,  unless  the  contract  was  made 
with  the  plaintiff,  the  alleged  contract  was  not  proved.] 

Byles  Serjt.,  contra.  The  relation  is,  in  effect,  mere 
inducement.  The  case  is  the  same  as  if  the  declaration 
commenced  by  reciting  that  the  plaintiff's  daughter  was 
his  servant.  The  analogy  of  an  action  for  obstructing 
a  right  of  way  applies.  In  Tavertier  v.  Little  {b)  a  de- 
claration in  trespass  alleged  that  defendant  was  pos- 
sessed of  a  cart  and  horse,  and  complained  of  injury 
done  by  negligent  driving  of  them  :  and  it  was  held  that 

(a)  11  M,  4-  W.  296.  (6)  5  New  Cb.  678. 
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Not  ffuilty  admitted  that  the  cart  and  horse  were  in  Q^eetCt  Bench, 

defendant's  possession.     That  decision  was  acted  on  in  ' 

Hart  V.  Crawley  (a).  It  is  not  true  that  the  wrongful- 
ness of  the  act  is  put  in  issue  by  Not  guilty  :  Frankum 
V.  TTie  Earl  of  Falmouth  (6)  decides  the  contrary,  flirf- 
Itmay  v.  AbeU  (c)  is  the  only  authority  to  be  found  in 
favour  of  the  plaintiif :  that  was  merely  a  decision  at 
nisi  prius ;  and  the  verdict  there  prevented  the  question 
from  being  raised  in  banc,  as  the  jury  affirmed  the  ser- 
vice. In  an  action  for  criminal  conversation  Not  guilty 
would  not  put  the  marriage  in  issue. 


Aiherton  in  reply.  No  attempt  has  been  made  to  get 
rid  of  the  distinction  suggested  between  cases  where  the 
act  is  a  prima  facie  cause  of  action  and  those  where  the 
damage  arising  from  a  particular  relation  is  the  very 
gist  of  the  action.  That  distinction  explains  all  the 
authorities  cited  on  the  other  side.  Thus  the  ob- 
struction of  a  way  is  prima  facie  an  injury.  But  there 
is  no  legal  injury  in  seduction  unless  the  relation  of 
servant  exist.  [Coleridge  J.  In  an  action  for  words  in- 
jurious only  in  respect  of  the  plaintiff's  trade,  Not 
guilty  does  not  put  the  trade  in  issue.]  The  example 
stated  in  the  general  rule  as  to  an  action  for  nuisance 
applies. 


Lord  Denman  C.  J.  It  seems  to  me  that  the  ex- 
ample is  rather  against  you.  No  one  can  complain  of  an 
act  that  is  not  offensive  at  all.  But,  besides,  the  owner 
is  the  only  person  who  can  complain ;  his  ownership  is 
essential  to  the  right  of  action  ;  yet  that  is  not  traversed 


(a)  18  A.  ^  E.  378. 
(c)  1  C.^  P.  528. 


(6)  2J.^E,  452. 
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by  Not  guilty.  So  here  the  seduction  injures  the  plain- 
tiff because  he  is  the  master  of  the  party  seduced :  and 
the  same  rule  must  be  applied. 

WiLUAMS  J.  concurred. 

Coleridge  J.  I  am  of  the  same  opinion.  I  may 
mention  that  Mr.  Justice  Littledale^  before  the  New 
Rules,  considered  the  service  to  be  a  necessary  result 
of  the  residence  of  the  daughter  with  the  father.  He 
once,  in  an  undefended  cause  {a)  in  which  I  was  counsel, 
where  the  residence  was  proved,  held  it  unnecessary  to 
give  evidence  of  acts  of  service. 

WiGHTMAN  J.  concurred* 

Judgment  for  defendant 

(a)  Maunder  ▼.  Venn^  Moo.  ^  M.  SSS. 


Saiurday^ 
November  \%^ 


The  Queen  against  The  Inhabitants  of 
Westhoughton. 


i^N  appeal  against  an  order  of  two  justices  removing 
William  Ramsdale^  his  wife  and  their  children, 
from  the  township  of  Penington  in  the  county  of  Lafi" 
caster  to  the  township  of  Westhoughton  in  the  same 
county,  the  sessions  confirmed  the  order  on  a  preliminary 


Notice  of 

appeal  against 

an' order  of 

reinoval  de« 

■cribedthe 

order  by  its 

contents,  but 

did  not  state 

the  names  of 

the  remoWng 

justices.     On 

the  tiial  of  the  appeal  this  was  argued  as  a  preliminary  objection ;  and  the  sessions^  without ' 

further  hearing,  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  a  case, 

which  submitted,  as  the  point  for  decision,  whether  the  notice  was  defectlTe  for  the  reason 

aboTe  mentioned ;  directing  that,  if  this  Court  held  the  notice  good,  the  case  should  be 

sent  back  to  the  sessions,  to  be  heard  on  the  merits. 

This  Court  overruled  the  objection  without  argument,  and  allowed  the  case  to  go  back 
to  the  sessions. 
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objection  to  the  notice  of  appeal,  subject  to  the  opinion    QueerCt  Bench. 
of  this  Court  on  a  special  case. 


I84S. 


The  case  set  forth  the  order  of  removal,  signed  and     '^®  Qvmt 
sealed  by  two  justices  of  the  county,  and  the  notice  of    The  Inhabiu 

•nto  of 

appeal,  which  stated  that  the  overseers  of  Westhoughton  Wsn- 
intended  to .  prosecute  and  try  an  appeal  ^*  against  an 
order  dated  the  27th  day  of  January ^  1842,  under  the 
hands  and  seals  of  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  county  of  Lancaster^  for  the  removal 
of  William  RamsdaW  &c.  (describing  the  paupers) 
**  from  and  out  of"  &c.  The  notice  did  not  mention 
either  of  the  removing  justices  by  name.  It  proceeded 
to  state  several  grounds  of  appeal,  impeaching  the  order 
on  the  merits. 

The  case,  after  stating  that  the  appeal  came  on  for 
trial  and  an  objection  was  taken  to  the  service  of  notice, 
and  oveftruled,  proceeded  as  follows. 

'^  It  was  then  objected  by  the  respondent  township 
that  the  notice  of  appeal  did  not  sufficiently  point  to 
the  order  appealed  against,  inasmuch  as  the  names  of 
the  justices  alleged  to  have  made  the  order  so  appealed 
against  were  not  inserted  in  the  notice  of  appeal ;  that 
the  names  of  such  justices  (if  any  there  were)  ought  to 
to  have  been  inserted  in  such  notice  of  appeal ;  Knd 
that  the  omission  to  do  so  by  the  appellants  was  a 
defect  which  prevented  the  Court  from  entertaining  or 
trying  the  appeal.  On  this  objection  the  Court  of 
quarter  sessions  dismissed  the  appeal  and  confirmed  the 
order  said  to  be  appealed  against,  subject  to  the  decision 
of  the  Court  of  Queen's  Bench.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  notice  of  the 
grounds  of  appeal  was  defective  because  it  did  not  state 
the  names  of  the  two  justices  who  made  the  order  of 
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The  QoKiH 

T. 

nielnbabiu 

ants  of 

Wkst- 

houghton. 


removal.  If  the  notice  of  appeal  was  not  defective,  then 
the  case  is  to  be  sent  back  to  the  sessions  to  be  Iieard 
on  the  merits/' 

BaineSf  who  appeared  in  support  of  the  order  of 
sessions,  contended  that,  according  to  the  intimation 
lately  given  by  this  Court  (a),  parties  could  not  be 
heard  upon  a  case  which  reserved  the  final  deter- 
mination, in  a  particular  event,  to  the  sessions.  [Lord 
Denman  C.  J.  We  have  objected  to  taking  upon 
ourselves  part  of  the  duty  of  a  court  of  quarter  ses- 
sions and  then  sending  the  case  back  to  them :  and  we 
do  not  wish  to  encourage  the  practice  of  requesting  us 
to  do  so  (6).  But  here  the  sessions  have  asked  us  whether 
a  notice  of  appeal  is  sufficient  if  it  does  not  mention  the 
removing  justices  by  name.  The  objection  is  about  as 
good  as  if  they  had  complained  that  the  notice  did  not 
say  what  manufactory  the  paper  came  from  on  which 
the  order  was  drawn  up.]  It  must  be  admitted  that  no 
authority  has  been  found  for  such  an  objection. 


Wortley  and  J.  Peel^  contra,  were  not  heard* 


Per  Curiam  (c). 


Case  to  go  back  to  the  sessions. 


(a)  See  Regina  ▼.  The  Juaticet  of  Jtestnen,  3  Q,  B.  810^  and  the  cases 
there  referred  to,  p.  815>  and  notes  (d)  and  (g),  ibid.  Also,  Bigina  ▼. 
Worth,  4  Q.  A  132.  134.  note  (a). 

(6)  See  the  neit  case. 

(c)  Lord  Denman  C.  J  ,  PlaUemm,  WilHams  and  Coleridge  Js. 
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QutetCs  Bench, 
1843. 


The  Queen  against  The  Inhabitants  of  Stoke  Saturday, 
UPON  Trent. 

/^N  appeal  against  an  order  of  two  justices,  removing  Pauper  agreed 

Benjamin  Till^  his  wife  and  their  children,  from  work*for*j?r 

the  township  or  parish  of  Stoke  upon  Trent  in  Stafbrd-  *J^  '^""r^f^ 

shire  to  the  parish,  township  or  place  of  Trentkam  in  '^t^n  *«""» 

the  same  county,  the  sessions  {October  1840)  quashed  pwperand 

others  engaged 

the  order,  subject  to  the  opinion  of  this  Court  upon  the  "tosenre  b, 

.  j-  Co,  from 

followmg  case.  l  Ith  November 

The  pauper's  father  is  settled  in  the  parish  of  Trent'  Novemberisn, 
ham.  In  the  month  of  Navemberj  1815,  the  pauper  **to"^n**^'' 
was  hired  by  and  served  Messrs.  Bourne  &  Co.^  china-  **"®  ®"  ^^^^ 

»  *         *  own  account) 

manufacturers  of  Trentham  in  the  respondent  parish,  to  do  our  work 

from  the  11th  day  oi  November ^  1815,  for  nearly  two  behave  our- 

-         ,  ill  .1  .  seWes  in  every 

years.  After  the  pauper  had  been  m  the  service  some  respect  as  good 
time  he  signed  a  writing  in  a  book,  and  which  was  also  On  the  trial  of 
signed  by  other  workmen  at  difiPerent  times,  and  was  as  Sg'Sj^u™*" 

r^ll^*.,»  tion  of  settle- 

^o"o^S-  mentbyayear's 

"Plate  and  dish  workers.  —  This  day,  agreed  with  »en;»ce.  under 

•^        °  such  hiring,  it 

Ralph    Bourne    to    serve    Messrs.    Bourne^    Baker    4"  •PP«J*dthat 

pauper  had 

Bourne  from  the  11th  day  of  November  next  until  11th  occasionally 

absented  him- 

November  1817,  at  prices  good  out  of  oven  as  per  op-  self  on  holidays 
posite  side.     We  agree  to  lose  no  time  on  our  qwn     "STefd,  thaui' 
account,  to  do  our  work  well,  and  behave  ourselves  in  J^**^^™'***' 
every  respect  as  good  servants.     Witness  our  hands,  ^^*^^7ust^m 
1 0th  day  of  January  1 8 1 5."  oj  iP^'f^* «"' 

•^  '^  ployed  in  the 

particular  trade, 
under  contracts 
like  that  of  the  pauper,  to  have  certain  holidays  in  the  year,  and  the  Sundays  to  themselves. 
The  sessions  quashed  the  order,  subject  to  a  case,  in  which  it  was  sUted  that  the  evidence 
had  been  rejected,  and  that,  if  this  Court  held  it  admissible,  the  appeal  should  go  back  to 
the  sessions  to  be  reheard.  This  Court  refused  to  send  the  case  back,  and  quashed  the 
order  of  sessions. 
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Volume  V.         This  writing  was  signed  by  none  of  the  masters,  but 
was  kept  always  in  their  custody.     On  the  opposite  side 


The  QnuN     ^p  ^^  j^^j^  ^^  ^  Statement  of  the  prices  to  be  paid  for 

The  Inhabiu    ^^  making  of  the  plates  and  dishes  at  per  dozen. 

Stokk  upok         It  was  objected  on  the  part  of  the  respondents  that 

the  above  writing  was  not  a  valid  agreement,  because  it 

was  not  stamped,  and  not  signed  by  the  masters :  but  the 

objection  was  overruled ;  and  the  writing  was  read. 

On  the  part  of  the  respondents  evidence  was  offered  to 
shew  that  an  universal  custom  prevailed  amongst  china 
manufacturers  to  allow  holidays  at  certain  fixed  times 
of  the  year  to  the  platers  and  dishers,  and  that  at  those 
times  the  latter  could,  notwithstanding  the  above  writing 
in  the  book,  absent  themselves  from  their  work  without 
their  masters'  permission.  This  evidence  was  objected 
to  as  inadmissible,  and  was  rejected. 

The  pauper  was  called  by  the  appellants,  and  proved 
that  he  was  hired  by  and  served  Messrs.  Bourne  Sf 
Co.  for  nearly  two  years  from  11th  November  1815  as  a 
plater ;  that  during  that  period  he  had  his  Sundays  to 
himself,  doing  no  work  on  those  days :  that  he  absented 
himself  from  his  work  at  Easter  for  two  or  three  days, 
and  at  the  wakes,  and  in  Atigust ;  and  that  after  these 
holidays  he  returned  to  his  work.  The  pauper  also 
proved  that  he  always  had  work  of  his  masters'  that  he 
.  might  have  done  on  the  play  days. 

On  the  part  of  the  respondents  the  following  question 
was  asked  the  pauper.  "  At  the  time  of  the  hiring  or 
signing  the  book,  was  any  thing  said  as  to  the  holidays  or 
Sundays  that  you  were  to  have  for  yourself."  This 
question  was  objected  to  as  being  a  contradiction  of  the 
terms  of  the  writing  in  the  book.  Also  the  following 
question.     <<  Is  it  the  custom  of  persons  employed  in  the 
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trade  of  dish-makers  and  plate-makers  under   such  a  QueenU  Benek. 


1843. 


TftBMT. 


contract  as  this  to  have  certain  holidays  in  the  course  of 

the  year,  and  the  Sundays  to  themselves?"     This  ques-     ^*  Qumm 

tion  was  objected  to  on  the  ctround  that  evidence  of  the    The  Inhabit- 

•^  ^  .  ants  of 

custom  of  the  trade  was  inadmissible.  Stokb  upcm 

The  objections  to  both  the  questions  were  allowed  by 
the  Court. 

The  questions  for  the  opinion  of  this  Court  were  : 
1.  Whether  the  writing  in  the  book  was  an  agreement 
which  ought  to  have  been  received  by  the  Court.  2. 
Whether,  under  the  circumstances  stated,  evidence  was 
admissible  to  shew  an  universally  prevailing  custom 
among  china  manufacturers  to  allow  platers  and  dishers 
holidays  at  certain  fixed  times  in  the  year.  3.  Whether 
the  questions  above  stated  were,  or  either  of  them  was, 
admissible. 

If  this  Court  should  be  of  opinion  that  the  writing  was 
an  agreement  that  ought  to  have  been  received,  and  that 
the  evidence  of  the  custom  was  inadmissible,  and  that 
both  the  questions  were  improper,  then  the  order  of 
sessions  was  to  be  confirmed.  But  if  the  Court  should 
be  of  opinion  that  the  written  evidence  ought  not  to  have 
been  received,  or  that  the  evidence  of  the  custom  was 
admissible,  or  that  either  of  the  questions  was  proper, 
ihen  the  Court  of  quarter  sessions  were  to  rehear  the 
appeal. 

Godson  and  Whitmore^  in  support  of  the  order  of 
sessions.  First:  the  agreement  having  been  reduced 
to  writing,  evidence  of  the  conversation  which  passed  at 
the  time  was  inadmissible.     Secondly  [a) :  evidence  of  a 

(a)  The  other  points  raised  at  sessions  were  mentioned,  but  not  in- 
sisted upon  in  this  argument. 
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Vbimme  V. 
1848. 

TheQuxsK 

▼. 
Tbe  Inhabit- 

antiof 
810KB  urov 

Tasnt. 


supposed  general  custom  could  not  be  received  to  vary 
a  written  contract  so  express  in  its  language  as  this. 
In  some  cases,  where  the  hiring  was  in  very  general 
terms,  the  custom  of  the  country  has  been  considered 
as,  impliedly,  forming  part  of  the  contract ;  Rex  v.  St. 
Agnes  (a),  Bex  v.  Birmingham  ffi) :  and  this  implied  re* 
ference  to  custom  is  sanctioned  in  Bex  v.  Horwick  (c) : 
but  here  the  contract  leaves  no  room  for  such  a  con- 
struction, and  is  consistent  with  the  supposition  that  the 
master  may  not  have  consented  to  be  bound  by  the 
custom.  [Coleridge  J.  If  absences  were  proved,  might 
not  the  sessions  receive  evidence  to  shew  whether  they 
were  from  custom  or  from  exception  ?]  The  agreement 
itself  must  be  looked  to.  The  evidence  that  the  pauper 
always  returned  afler  his  holidays  and  continued  his 
work  appears  to  shew  a  dispensation  with  the  service. 


F.  V.  Lee  and  E.  YardJet/j  contra.  First,  if  there  was 
no  valid  written  agreement,  evidence  independent  of 
.  the  matter  put  in  writing  was  admissible ;  and  here  the 
written  agreement  was  not  binding,  for  want  of  mu- 
tuality. (The  further  argument  on  this  point  is  omitted, 
as  the  judgment  did  not  turn  upon  it)  Secondly,  as- 
suming that  there  was  a  good  written  agreement,  the 
questions  proposed  were  admissible  in  explanation, 
though  it  would  have  been  otherwise  if  the  evidence  to 
be  introduced  had  tended  to  contradict  the  agreement 
in  writing.  In  every  contract  of  hiring  there  is  some 
implied  exception,  which  does  not  prejudice  the  con- 
tract, itself;  and,  **  though  an  instrument  appears,  on  its 
face,  to  be  the  sole  exposition  of  the  intention  of  the 


(a)  Burr.  &  C.  671. 
(c)  10  ^M^  489. 


(6)  1  Doug.  833. 
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parties,  and  to  be  a  complete  instrument  in  all  its  parts,    QueerCi  Bench. 


I84S. 


Tfturr. 


and  though,  in  general,  parol  evidence  is  inadmissible 

to  add  to  such  an  instrument,  yet  evidence  of  a  custom     '^®  Qo«ik 

▼• 
regulating  the  matter,  to  which  the  instrument  relates,     The  Inbabit- 

ants  of 

may  be  admitted  to  ^  annex  incidents'  (a)  to  it,  though  no     Sto»  urow 

allusion  to  any  custom  be  made  in  the  writing,  provided 

the  custom  be  not  inconsistent  with  it:"  2  Phill.  on  Ev» 

764(A).     Here  it  did  not  appear,  when  the  question 

was  put,  that  the  answer  would  have  set  up  any  custom 

inconsistent  with  the  written  contract.     And,  the  fact 

of  absences  from  the  service  being  proved,  the  evidence 

was  admissible  and  material,  to  give  the  true  character 

to  such  absences.     The  whole  question,   whether  the 

hiring  was  exceptive  or  not,  might  have  turned  upon 

it,  as  in  Regina  v.  Threkingham  (c). 

Lord  Denman  C.  J.  (after  reading  the  questions 
stated  at  the  end  of  the  case).  If  the  evidence  had 
been  admitted,  it  might  have  shewn  a  custom  so 
universal  that  no  workman  could  be  supposed  to  have 
entered  into  this  service  without  looking  to  it  as  part  of 
the  contract.  And  the  supposed  condition  is  not  in- 
consistent with  the  written  agreement ;  for  that  is  merely 
to  work  at  a  trade  from  November  II th,  1815,  to  No^ 
vember  11th,  1817,  which  does  not  necessarily  bind  the 
party  for  every  part  of  the  whoWyear.  The  evidence, 
therefore,  might  have  been  receivable  for  the  purpose 
of  qualifying  the  contract.  The  sessions  have  requested 
us,  if  we  think  that  the  evidence  was  admissible,  or 
either  of  the  questions  proper,  to  direct  a  rehearing  of 

(a)  Hutton  ▼.  Warren,  I  M,  j;  W,  466.  (S,  C.  Tyr,  i  G.  646.)  is  cited. 
(6)  8th  ed.     See  toI.  ii.  part  2.  c.  7.  sects.  3,  4.  of  the  9th  edition, 
(c)  7  A.  ^E.  866. 


Vohme  F, 
1848. 
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the  appeal :  but  we  do  not  approve  of  this  manner  of 

stating  a  case,  and  cannot  consent  to  send  the  matter 

llie  QuExv     back  to  the  sessions.     The  order  was  made  as  long  ago 

Hie  Inhabit-    as  1840 ;  and  the  other  points  might  probably  be  found 

•nti  of 
SroKB  upov     in  favour  of  the  party  for  whom  we  now  decide.     The 

sessions,  in  stating  the  case,  should  have*  added  a  pro- 
visional finding  in  the  event  of  our  decision  being  one 
way  or  the  other.  The  rule  must  be  absolute  for 
quashing  the  order  of  sessions. 


Patteson  J.  The  evidence  as  to  custom  would  pro- 
bably have  shewn  a  usage  so  general  that  the  contract 
must  have  been  supposed  to  have  reference  to  it.  If  the 
terms  of  the  hiring  had  been  <*  to  serve  day  by  day  from 
the  11th  of  November  next  until  the  11th  of  November 
1817,"  the  evidence  would  have  been  contradictory; 
but  that  is  not  the  case  here :  the  terms  of  hiring  are 
quite  general. 

Williams  J.  I  am  of  the  same  opinion.  The 
agreement  contains  no  stipulation  that  every  portion  of 
the  time  shall  be  at  the  service  of  the  employers,  nor 
any  express  provision  as  to  time.  If  it  had,  the  case 
would  have  been  different  The  principle  acted  upon 
m  Rex  v.  Scammotiden  {a)  and  Rex  v.  Laindoti  {b) 
applies  here ;  that  parol  evidence  may  be  offered,  not 
to  contradict  a  written  agreement,  but  to  ascertain  an 
independent  fact  explanatory  of  it. 

Coleridge  J.  I  have  always  understood  that  ge- 
neral usage  was  evidence  in  a  case  of  this  kind,  on  the 


(a)  3  T.  n.  474. 


(6)  8  T,  R.  379. 
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ground  that  its  notoriety  makes  it  virtually  part  of  the  QMeen*t  Bench. 

contract.     The  evidence  oflPered  here  was  within  that     ]___ 

principle,  and  not  contradictory  to  the  written  agree*  '^^  Qo«k 

ment.  The  InhiOnt- 

anti  of 

Rule  absolute  for  quashing  the  Siokb  ufok 

order  of  sessions. 


The  Queen  against  The  Inhabitants  of  Chabl-  Satwdt^, 
BURY  and  Walcott. 

Reported,  S  Q.  B.  378. 


The  Queen  against  The  Inhabitants  of       &<««%, 

^  ^^  November  ISth. 

Eingsclehe. 
Reported,  3  Q.  B.  388. 


810  Q.B.    MICHAELMAS  TERM, 

FoHime  V. 
1848. 


K^^^Mh.  BosANQUET  and  Others  against  Woodford  and 

Others. 


A  certified 
copy  from  the 


T^HE  plaintiffs   were  the  trustees  of  The  London  8^ 
Stamp  office  Westminster  Bank.     The  defendants  were  alleged, 

filed  there  by  a  on  the  proceedings  after  mentioned,  to  be  shareholders 
pg|!^i^J|hi^  in  77i^  Southern  District  Bank.  The  latter  bank,  having 
7°G.%!*<!'46.  hecome  indebted  to  TTie  London  4r  Westminster  Bank^ 
^dence 'under  8*^^>  ^J  ^^^^  public  ofScer  {Graham)^  a  warrant  of  at- 
sect.  6,  that  a     tomev  to  secure  such  debt     The  Londoti  &  Westminster 

person  named  " 

in  such  return    Bank  signed  judgment,  and  moved  in  this  Court  for  a 

at  a  partner 

was  io  at  the  scire  facias  against  the  defendant  Woodford  and  other 
jurat,  though  it  alleged  shareholders  (a).  Woodford,  on  January  15th, 
tha^tucSIpBium  1^42,  obtained  a  rule  to  shew  cause  why  the  judgment 
Ow^mp^ce  ®"^  warrant  of  attorney  should  not  be  set  aside,  and 
?®'''*®°o'?"  J  ^e  shareholders  of  The  Southern  District  Bank,  viz. 

frruory  28th  and 

Marchr25th,       (naming  those  after-mentioned),   permitted   to  defend 

and  though  Uie     ^  rr..        .n. 

return  itself       the  action.     This  Court  made  a  rule  {June  9ih,  1842), 

contain  no  date     ,  .  ,  r     t  .  i    .  <•  n 

except  that  of    the  material  part  of  which  is  as  follows. 

is  not'between        "  Upon  reading  "  &c.     "  It  is  ordered  that  an  issue 

^ed  d«y™^""  ^^  ^"^>  *"  which  issue  the  plaintiffs  in  this  action  shall 

and  is  mucli 

later  than  March  25th. 

The  return  was  sworn  to  before  Joseph  Lomer,  who  was  proved  to  be  a  magistrate  of 
Southampton^  but  the  words  of  the  jurat  were  only  <*  Sworn  before  me  at  the  town  and 
county  of  Southampton,  9th  November  1839.  Joseph  Lomer:"  not  further  stating  the 
authority  to  administer  the  oath.     Held  suflScient. 

Judgment  was  entered  up  by  a  banking  company  against  the  public  officer  of  another 
banking  company,  under  stat.  7  G,  4.  c,  46.  ss,  9,  12.;  and  a  sci.  fa.  issued  for  the  pur- 
pose of  having  execution,  under  sect  1 3,  against  individual  members.  One  of  the  alleged 
members  obtained  a  rule  nisi  for  setting  aside  the  warrant  of  attorney :  and  the  Court  there- 
upon ordered  an  issue  to  be  tried,  upon  the  question,  among  others,  whether  the  shareholders 
of  the  latter  company  were  indebted  to  the  former  in  any  and  what  sum.  Held,  that  the 
defendants  on  such  issue  could  not  object  that  some  parties  on  the  record  were  members  of 
both  companies. 

(a)  See  sUt.  7  G.  4.  c.  46.  st.  9,  12,  13.  And,  as  to  the  practice, 
Bosanqvet  v.  Hansford,  \\  A,  ^  E,  520. ;  Banifird ▼.  Botangvet,  2  Q,  B. 
972.  ;  Eardtey  v.  Law,  12  A.  ^  E.  802. 
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be  plaintiffs,  and  the  said  Jfmes  Woodford^  Ruth  Lacey^  Queen*t  Bench. 


1849. 


George  King  Whitmarsh^  Henry  Hillsj  James  Young, 
Jeremiah  Blake,  Thomas  Powell  and  Thomas  Graves  Bosamquct 
shall  be  the  defendants ;  such  issue  to  be  tried  at  the  Woodfoed. 
next  assizes  to  be  holden  for  the  county  of  fVilts ;  and 
that  such  issue  shall  be  for  the  purpose  of  trying  whe- 
ther, as  regards  the  said  J.  Wooclford"  &c.,  "  or  any  of 
them,  any  company  or  partnership  called  The  Southern 
District  Banking  Company  was  ever  constituted.  If 
so,  whether  the  said  J.  Woodford^'*  &a,  "or  any  of 
them,  were  partners  in  the  said  company.  If  they  were, 
whether,  as  such,  they  are  indebted  to  The  London  4* 
Westminster  Bank  in  any  and  what  sum.  And  that  all 
costs  shall  abide  the  event  of  the  said  issue  in  the  same 
way  as  if  the  said  issue  was  an  action  of  tort :  and  that 
if  the  plaintiffs  in  the  said  issue  succeed  judgment  shall 
be  given  for  them  on  scire  facias :  and  that  all  proceed- 
ings on  scire  facias  be  stayed  in  respect  of  any  defendant 
that  succeeds :  and,  in  the  event  of  any  difference  arising 
respecting  the  said  issue,  then  that  the  same  be  settled 
by  a  Judge  at  chambers."  The  rule  of  January  15th 
to  be  enlarged  until  the  issue  be  determined. 

The  plaintiffs  declared  accordingly  in  assumpsit, 
stating,  by  way  of  inducement,  that  plaintiffs  and  others 
carried  on  business  as  bankers  in  London  under  the  style 
of  The  London  Sf  Westminster'  Bank,  and  that  a  question 
arose  "  whether,  as  regards  the  defendants  or  any  of 
them,  any  company  or  partnership  called  The  Southern 
District  Banking  Compariyfor  Hants,*^  &c.,  "  was  ever 
constituted ;  and,  if  it  was,  whether  defendants,  as  re- 
gards the  said  London  ^-  Westminster  Bank,  were  partners 
in  the  said  company ;  and,  if  they  were  such  partners, 
whether  they  are  indebted  to  the  said  bank."  Issues 
were  raised  in  the  usual  form  on  these  questions. 
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On  the  trial,  before  Cresswell  J.,  at  the  Wiltshire 
summer  assizes,  1842,  the  plaintiffs,  in  order  to  prove 
that  Ruth  Lacey  was  a  partner  in  Tlie  Southern  District 
Banking  Company^  put  in  a  certified  copy,  from  the 
Stamp  office,  of  a  return  filed  there  on  behalf  of  the 
company,  under  stat  7  6.  4.  c.  46.  s.  4.,  setting  forth 
(among  other  particulars  required  by  sched.  (A)  of  the 
statute)  the  names  and  places  of  abode  of  the  partners* 
The  jurat  was:  <^  Sworn  before  me  at  the  town  and 
county  of  Southampton^  9th  Nooember  1839.  Joseph 
Ijomer  "  (a).  The  return  had  no  other  date ;  nor  was 
any  evidence  given  of  the  time  when  it  was  delivered  at 
the  Stamp  office  to  be  filed.  The  plaintiffs  proved 
that  Mr.  Lomer  was  a  magistrate  of  Southampton  at  the 
date  of  the  jurat.  Bompas  Serjtf  for  the  defendants, 
objected  that  the  certified  copy  could  not  be  evidence 
unless  it  were  proved  that  the  original  had  been  de- 
livered at  the  Stamp  office  within  the  time  prescribed 
by  the  statute  (b) ;  and,  further,  that  the  return  was  not 

(a)  Prior  returns,  the  last  sworn  March  8th,  1839,  were  put  in  as 
affecting  other  defendants,  and  objected  to,  but  received.  See  the  judg- 
ment, p.  318.  post. 

(6)  Stat.  7  G.  4.  c  46.  s.  5.  enacts :  **  That  such  account  or  return 
shall  be  made  out  bj  the  secretary  or  other  person,  being  one  of  the 
public  officers  appointed  as  aforesaid,  and  shall  be  verified  by  the  oath  of 
such  secretary  or  other  public  officer,  taken  before  any  justice  of  the 
peace,  and  which  oath  any  justice  of  the  peace  is  hereby  authorised  and 
empowered  to  administer ;  and  that  such  account  or  return  shall,  between 
the  S8th  day  of  February  and  the  25di  day  of  March  in  every  year,  afVer 
such  corporation  or  copartnership  shall  be  formed,  be  in  like  manner  de- 
livered by  such  secretary  or  other  public  officer  as  aforesaid,  to  the  Com- 
missioners of  stamps,  to  be  filed  and  kept  in  the  manner  and  for  the  pur- 
poses as  hereinlbefore  mentioned.'* 

Sect.  6  enacts :  *'  That  a  copy  of  any  such  account  or  return  so  filed 
or  kept  and  registered  at  the  Stamp  Office,  as  by  this  act  is  directed,  and 
which  copy  shall  be  certified  to  be  a  true  copy  under  the  hand  or  hands  of 
one  or  more  of  the  Commissioners  of  stamps  for  the  time  being,  upon 
proof  made  that  such  certificate  has  been  signed  with  the  handwriting  of 
the  person  or  persons  making  the  nine,  and  whom  it  shall  not  be  neces- 
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shewn  by  the  jurat  to  have  been  verified  before  a  person  Queen's  BemdL 

'                                                                     184S 
having  jurisdiction  (a).  •  The  evidence  was  received.        ^ 

It  appeared  that  two  of  the  defendants  were  partners     BotAHQow 

in    The  London  4r   Westminster    Bank;    and  on  this     Woodfoe©. 

ground  it  was  contended  at  the  trial  that  the  plaintiffi 

could  not  have  a  verdict.     The  learned  Judge  observed 

that  the  defendants  might  be  debtors  to  The  London  4* 

« 
JVestmifister  Bank  within  the  terms  of  the  issue,  al- 
though the  fact  of  their  being  partners  might  obstruct 
the  plaintiffs  in  proceeding  at  law  to  recover  the  debt : 
and  the  jury,  under  his  direction,  found  a  verdict  for  the 
plaintiffs. 

Bompas  Serjt,  in  the  ensuing  term,  obtained  a  rule 
to  shew  cause  why  a  verdict  should  not  be  entered  for 
the  defendants  (b)  on  the  last  objection ;  or  a  new  trial 
had  on  the  ground  of  improper  reception  of  evidence. 
In  this  term  (c). 

Sir  fV.  W.  Folleit,  Solicitor  General,  Erie  and  Btdt 
shewed  cause.  As  to  the  copy  of  the  return :  it  came 
properly  certified  from  the  Stamp  Office ;  and  the  Court 
will  presume  that  it  was  deposited  there  at  the  right 


sary  to  prove  to  be  a  commissioner  or  commissionerB,  shall  in  all  pro- 
ceedings, civil  or  criminal,  and  in  all  cases  whatsoever,  be  received  in 
evidence  as  proof  of  the  appointment  and  authority  of  the  public  officers 
named  in  such  account  or  return,  and  also  of  the  fact  that  all  persons 
named  therein  as  members  of  such  corporation  or  copartnership  were 
members  thereof  at  the  date  of  such  account  or  return.*' 

(a)  Other  returns  were  objected  to  on  this  ground,  and  on  the  ground 
first  stated. 

(6)  See  the  Judgment,  p.  321.  post. 

(c)  The  argument  was  begun,  November  8th,  and  concluded  November 
20th.     Before  Lord  Denman  C.  J.,  Patteson,  WUUamt  and  Coleridge  Js. 

VOL.V.   N.8.  Y 
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time.  The  fact  does  not  lie  within  the  knowledge  of 
the  plaintiffs.  And  the  enactment  as  to  time  of  deposit 
is  directory  only.  It  is  for  the  public  benefit  that  the 
deposit  should  be  made,  and  should  be  effectual ;  there- 
fore,  even  if  the  return  should  have  been  delivered  in 
too  late,  it  would  not  be  deemed  void.  This  view  of  the 
case  is  favoured  by  sect.  18,  which,  in  case  of  neglect 
'^to  cause  such  account  or  return  to  be  renewed 
yearly  and  every  year,  between  the  days  or  times 
hereinbefore  appointed  for  that  purpose,"  imposes  a 
penalty  on  companies  *'  for  each  and  every  week  they 
shall  so  neglect  to  make  such  account  and  return/' 
The  actual  time  of  deposit  does  not  affect  the  merits  of 
this  case;  it  is  sufficient  if  the  parties  named  were 
partners  at  any  time  in  the  year  for  which  the  return  was 
made.  Sect  6  directs  that  a  copy  of  the  return  "  so 
filed  or  kept  and  registered,"  not  '*  so  delivered,''  shall 
be  evidence  that  all  persons  named  therein  as  members 
of  the  company  ^*  were  members  thereof  at  the  date  of 
such  account  or  return."  The  form  in  sched.  (A),  re- 
ferred to  by  sect.  4,  contains  no  date  but  that  of  the 
jurat.  Secondly,  the  objection  that  some  parties  are 
both  plaintiffs  and  defendants  is  removed  by  stat.  1  &  2 
VicL  r.96.  5.  1.  {a) J  passed  to  amend  stat  7  G.  4.  c.  46. 
And,  the  Court  having  directed  an  issue  between  the 
present  parties,  it  cannot  now  be  contended  that  the 
parties  are  not  proper  ones.  The  question,  whether  The 
Southern  District  Banking  Company  were  indebted  to  The 
London  Sf  Westminster  Bank,  is  not  affected  by  the  fact 
that  some  of  the  plaintiffs  are  partners  in  both  :  tlie  debt, 
which  is  the  subject  of  inquiry,  does  not  the  less  exist. 


(a)  Continued  by  subsequent  statutes,  and  made  perpetual  by  stat.  5 
&  6  Ftct  c  85.  >  which  recites  all  the  prerious  acts. 
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Bompas  Sent,  Cramder  and  Ogle^  contra.    The  return   (hueenU  JRmdL 

.                                        1848 
could  not  prove  any  persons  named  in  it  to  be  partners^  ^__ 

except  from  the  time  when  it  was  deposited.  Stat  7  G.  4.  Bosamqump 
c.  46.  5.  18.  shews  how  material  that  time  is  considered  WooDfoii^ 
to  the  regularity  of  other  proceedings.  The  document 
filed  is  not  '^  a  copy  of"  '^  such  account  or  return  so  filed 
or  kept  and  registered  "  "  as  by  this  act  is  directed/'  un- 
less it  appear  to  have  been  deposited  within  the  proper 
period.  The  yearly  account  of  alterations  in  the  com- 
panvy  a  form  of  which  is  given  in  sched.  (B),  professes 
to  state  the  changes  since  the  '*  registry  of  the  said  cor- 
poration or  copartnership  on  the day  of 

last,"  thus  treating  the  act  of  registration,  under  sect.  4^ 
or  (which  is  the  same  thing)  the  depositing  of  the 
annual  return  under  sect.  5,  as  that  from  which  the  re» 
turn  dates.  The  words  <^  at  the  date  of  such  account 
or  return,"  at  the  end  of  sect  6,  cannot  mean  the  date 
of  the  jurat  And,  whether  the  return  have  any  other 
date  or  not,  there  should  at  least  be  proof  when,  in 
point  of  fact,  it  was  deposited.  The  question  when  tlie 
return  becomes  complete  is  important,  because  it  ap- 
pears by  Ex  parte  Prescott^  in  re  Phillips  (a),  and  Raw^ 
linson  v.  Nuttall  {b)  that  the  return,  when  fully  made,  is 
conclusive  against  those  whose  names  appear  in  it,  till  the 
next  year.  [^Coleridge  J.  Surely  the  instrument  sent  in 
becomes  legally  a  return  by  being  sworn  to ;  and,  if  so,  the 
date  of  the  jurat  is  the  date  of  the  return.  Otherwise,  if 
three  weeks  elapsed  between  the  jurat  and  the  deposit, 
a  person  who  was  a  partner  at  the  date  of  the  jurat 
might  in  the  mean  time  cease  to  be  so ;  yet  the  return 

(a)  Mont,  ^ChiU.eil. 

(6)  Cited  in  Hanvood  ▼.  Law,  1  M.  j;  IT.  S04. 
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'  when  it  was  sent  in.     Patteson  J.  The  forms  in  sche- 


BosANQUR  dules(A)  and  (B)  do  not  require  any  date  but  that 
WooDFOftD.  of  the  jurat]  The  return  ought  properly  to  be 
verified  on  oath  and  deposited  on  the  same  day.  It 
cannot  be  supposed  that  a  return  sworn  on  the  9th 
of  Naoember  is  the  return,  prescribed  by  the  act, 
which  is  to  be  delivered  between  February  28th  and 
March  25th.  The  plaintiffs  say  that  the  act,  as  to  this, 
is  directory  only ;  but,  by  the  language  of  sect.  6,  the 
proper  deposit  of  the  original  is  a  condition  precedent 
to  the  admissibility  of  a  copy  as  evidence.  Further,  the 
return  sworn  to  before  Mr.  Lomer  was  defective,  be- 
cause the  jurat  did  not  shew  authority  in  him  to  ad« 
minister  the  oath :  Christie  v.  Unwin  {a).  Lastly,  the 
jury  in  this  case  could  not  legally  find  that  The  Southern 
District  Banking  Company  was  indebted  to  27ie  Londofi 
4*  Westminster  Bankj  some  persons  being  partners  in 
both  establishments  :  Bosanquet  v.  Wray  (4).  It  is  no 
sufficient  answer  that  an  issue  on  this  point  was  directed 
by  the  Court,  llie  issue  must  be  subject  to  rules  of 
law.  In  De  Tastet  v.  Shaw  (c),  where  executors  set  up 
a  retainer,  under  a  covenant  made  by  the  testator  in 
his  lifetime  to  themselves  and  others,  his  partners,  for 
the  payment  of  a  debt  due  to  them,  the  Court  said : 
*^  The  deed  upon  which  the  defendants  rely,  does  not 
shew  any  debt  at  law.  But  it  was  contended  that  it 
shews  a  debt  in  equity,  and  that  a  court  of  law  ought  to 
take  notice  of  such  a  debt  and  give  efiect  to  it.     It  is 

(a)  \l  A.^  E.  373.     Erle^  for  the  plaintiffs,  objected  that  this  was 
not  a  point  made  in  moving  for  the  rule. 

(6)  6  Taunt.  597.  (c)  1  B.  §■  AM.  664. 
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obvious,  however,  that  justice  cannot  be  administered.  Q^'^en'i  Bench, 

1843* 
without  affording  the  plaintiff  an  opportunity  of  con-  ]___ 

troverting  the  amount  of  the  debt ;  and  the  only  mode  Bo«ahqoit 
in  which  a  fact  can  be  controverted  in  an  action  at  law^  Woodfor»» 
viz.  by  taking  an  issue  to  be  tried  by  a  jury,  is  imprac- 
ticable in  the  present  case  ;  because  the  debt  constitutes 
an  item  in  a  partnership  account,  and  the  partnership 
account  must  be  taken  in  order  to  ascertain  how  much 
was  due  at  the  execution  of  the  deed,  and  whether  the 
sum  then  due  has  been  reduced  in  any  and  what  degree 
by  the  intermediate  gains  of  the  partnership  business* 
Such  an  account  cannot  be  taken  by  a  jury,  and  con-* 
sequently  no  issue  could  be  taken  on  the  debt  on  which 
the  defendants  rely."  IPaileson  J.  This  point  was 
known  to  th^  parties,  and  must  have  been  under  the 
consideration  of  the  Court  before  the  issue  was  directed.] 
Stat  1  &  2  VicL  c.  96.  5. 1.  gives  power  to  any  member 
of  a  banking  copartnership  to  sue  such  copartnership 
through  its  public  officer,  and  renders  him  liable  to  be 
sued  by  them  in  the  name  of  the  public  officer ;  and  it 
provides  that  no  action  shall  be  defeated  by  reason  of 
the  plaintiff  or  defendant  being  or  having  been  a  mem- 
ber of  the  said  copartnership.  But  that  applies  to 
cases  where  the  partnership  generally  is  plaintiff  or  de- 
fendant; not  where  strangers  are  proceeding  by  scire 
facias  against  an  individual  partner,  who,  by  the  oper- 
ation of  this  statute,  if  it  had  the  effect  contended  for, 
would  lose  his  set-off. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  the  vacation  after  this  term 
{December  9th),  delivered  the  judgment  of  the  Ck)urt. 
This  was  an  application  to  enter  a  verdict  for  the 
Y  S 
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defendants,  or  for  a  new  trial.     We  shall  consider  the 
latter  branch  of  the  application  first. 

It  arises  out  of  the  trial  of  certain  issues  directed  by 
this  Court,  of  which  the  first  was,  whether,  as  regards 
the  defendants  or  any  of  them,  a  certain  company  called 
The  Southern  District  Banking  Company  was  ever  con- 
stituted :  and,  if  so,  secondly,  whether,  as  regards  The 
London  4*  Westminster  Bank  (the  plaintifis),  the  de- 
fendants were  partners  in  the  said  Southern  District 
Banking  Company :  and,  if  so,  thirdly,  whether  they 
are  indebted  to  the  plaintiffs.  And  the  motion  is  made 
in  consequence  of  the  admission  of  certain  evidence  to 
prove  the  ai&rmative  of  the  second  issue.  That  evi- 
dence was  the  return  of  shareholders  &c.  to  the  Stamp 
OflSce,  in  pursuance  of  stat.  7  G.4.  c.46.,  hy  The  Southern 
District  Banking  Ckmpamf.  And  the  question  is,  whe- 
ther those  returns  were  made  in  conformity  to  the 
provisions  of  that  act,  or  are  inadmissible  by  reason  of 
their  alleged  deviation  therefrom.  And  this,  of  course, 
leads  us  to  the  consideration  of  the  sections  of  the  act 
on  which  this  question  depends. 

We  would  premise,  however,  that  as  to  three  (the 
number  received  in  evidence  according  to  the  learned 
Judge's  notes)  the  main  objection  prevails :  as  to  two, 
there  was  the  additional  objection  that  the  person  before 
whom  they  purported  to  have  been  sworn  did  not  de- 
scribe himself  in  the  jurat  as  such  person  as  is  required 
by  the  act  to  administer  the  oath.  We  think,  however, 
that  the  substance  of  the  transaction  is  that  the  party 
verifying  the  return  should  be  infact^  duly  sworn,  and 
that  therefore,  if  the  party  who  administered  the  oath 
really  had  jurisdiction,  those  two  returns  (so  far  as  this 
objection  is  concerned)  were  properly  received. 
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The  principal  object  of  the  act  in  question  was  to  Queen*$ 
extend  the  power  of  corporations  and  copartnerships,  [ 


under  certain  restrictions,  in  carrying  on  the  business  of  B«a"'«w* 
bankers.  Before  any  such  corporation  or  company  Woomord. 
shall  avail  themselves  of  the  benefit  of  the  act,  they  are 
required  to  make  a  return,  in  the  form  of  schedule  (A) 
annexed  to  the  act,  wherein,  amongst  other  particulars 
therein  mentioned,  arc  to  be  contained  ^^  the  names  and 
places  of  abode  of  all  the  members  of  such  corporation 
or  of  all  the  partners  concerned  or  engaged  in  such  co- 
partnership, as  the  same  respectively  shall  appear  on  the 
books  of  such  corporation  or  copartnership**  It  is  then 
provided  that  the  ^'  amount  or  return  shall  be  delivered 
to  the  Commissioners  of  Stamps,''  and  shall  be  filed, 
and  **  an  entry  and  registry  thereof"  made  in  a  book 
to  be  open  to  public  inspection  on  payment  of  \s.  It 
may  be  observed,  in  passing,  that  the  object  of  this  (the 
fourth  and  principal  section)  obviously  is  to  protect  the 
public,  and  to  facilitate  a  remedy  against  all  persons 
composing  such  corporation  or  copartnership  as  is 
therein  described.  It  is  obvious  also  that  no  time  for 
making  this  return  is  specified,  except  only  that  it  shall 
be  done  before  the  corporation  or  partnership  shall  have 
the  benefit  of  the  act.  Then  follows  the  fifth  section, 
on  which  the  question  arises :  and  it  is  thereby  enacted 
that  such  account  or  return  shall  be  verified  on  oath 
before  any  justice  of  the  peace  by  one  of  the  public 
officers  of  the  corporation  or  copartnership,  "and  that 
such  account  or  return  shall^  between  the  2Sth  day  of 
February  and  the  25th  day  of  March  in  every  year,"  be 
in  like  manner  delivered  by  such  officer  as  aforesaid  to 
the  Commissioners  of  Stamps,  to  be  filed  &c.  as  afore- 
said :  and,  by  sect.  6,  a  copy  of  such  account  or  return, 

y  4 


880  Q.B.    MICHAELMAS  TERM^ 


BotAVQOR 
WoOOfOAB* 


^'      certified  by  one  or  more  commissioner  or  commissioners 
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of  stamps  in  the  manner  specified,  shall  be  admissible 

in  evidence  in  proof  (amongst  other  things)  *'  that  all 
persons  named  therein  as  members  of  such  corporation 
or  copartnership  were  members  thereof  at  the  date  of 
such  account  or  return.^*  And  the  objection,  founded,  as 
already  observed,  upon  the  fifth  section,  is,  that  such 
account  or  return  is  not  shewn  to  have  been  made 
within  the  prescribed  period  (between  the  28th  Fehruary 
and  25th  March)^  there  being  no  date  in  any  of  the 
three  except  of  the  day  when  the  oath  was  administered 
to  the  oi&cer  verifying  his  return,  and  in  each  case  that 
date  is  not  within  that  period.  The  objection,  therefore, 
is  certainly  founded  in  fact;  but  whether  it  ought  to 
have  excluded  all  these  returns  is  the  question. 

Now  the  substance  of  the  transaction  is  the  return,  by 
the  officer  of  the  corporation  or  copartnership,  of  the 
names  of  their  respective  members.  That  return  is  the 
operative  and  binding  thing.  The  Commissioners  of 
stamps  have  no  power  of  altering  such  return,  or  means 
for  the  purpose.  The  office  of  stamps  is  a  mere  de- 
posit, where  the  return,  as  it  came,  is  directed  to 
remain,  without  the  possibility  of  variation.  The  date 
of  the  account  or  return  is  the  material  point  of  time. 
TTiat  is  to  fix  who  are  and  who  are  not  members.  No 
other  date  for  any  material  thing  to  be  done  is  any 
where  alluded  to :  and,  whenever  it  may  be  returned  to 
the  Stamp  Office,  the  only  material  date  (as  the  sixth 
section  declares)  is  that  when  the  account  or  return  is 
made,  which  is  when  the  officer  verifies  it,  and  can  be 
no  other.  We  do  not,  therefore,  think  that  the  Com- 
missioners of  stamps  (who  are  merely  passive  in  the 
transaction  and  have  no  authority  to  interfere  as  to  the 
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time  or  manner  of  making  them)  not  having  been  shewn  Queen*s  Bench. 
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to  have  received  the  returns  within  the  specified  time 

ought,  in  effect,  to  invalidate  them ;  but  that  the  clause     Bosakqow 

in  question  ought  to  be  considered  as  directory  only.     Woodioev. 

Seeing,  therefore,  that  they  were  intended,  as  has  been 

already  observed,  to  operate  solely  for  the  information 

and  benefit  of  the  public,  and  to  bind  the  corporation 

or  company  of  copartnership,  we  are  of  opinion  that 

they  were  properly  received  in  evidence. 

The  other  object  of  the  motion,  to  enter  a  verdict  for 
the  defendants,  is  attended  with  less  diflSculty,  and  is 
more  easily  disposed  of.  We  do  not  rely  upon  a  pre- 
liminary objection  that  no  leave  appears  by  the  notes  of 
the  Chief  Justice  to  have  been  reserved  for  the  defend- 
ants. This  part  of  the  motion  proceeds  upon  the  ground 
that,  because  certain  individuals  are  members  of  each 
of  the  contending  companies,  therefore  no  action  can  be 
maintained  by  the  one  against  the  other ;  and  in  sup- 
port of  this  proposition  the  case  of  Bosanquet  v. 
Wray  {a)  and  other  authorities  to  the  like  effect  were 
cited.  But  this  is  not  such  an  actio7u  It  is  an  issue 
directed  by  this  Court  to  ascertain  certain  facts  with  a 
view  to  ulterior  proceedings;  and  there  is  no  reason 
why  it  may  not,  for  such  purpose,  vary  the  legal  posi- 
tion and  rights  of  the  parties,  as  in  issues  directed  by 
the  Court  of  Chancery  is  constantly  done.  In  such 
case  nothing  is  more  usual  than  that  a  special  direction 
should  be  given  not  to  set  up  partnership  or  bank- 
ruptcy, or  that  a  witness  wholly  incompetent  in  point  of 
law  should  be  examined  upon  the  trial.  And,  in  the 
present  instance,  the  third  issue  is  expressly  directed  to 

(a)  6  Tauni.  597. 
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try  whether  7%^  Southern  District  Banking  Compam/ 
(the  defendants)  are  indebted  to  the  plaintiffs.  Upon 
such  trial  it  is  no  answer  to  say,  supposing  that  with 
truth  it  may  be  said,  that  the  plaintiffs  could  not  sue  the 
defendants  for  any  debt.  That  is  not  the  nature  of  the 
inquiry. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
rule  must  be  discharged. 

Rule  discharged. 


November  22d, 


In  a  case 
where  bmcbes 
must  be  as- 
signed or  sug- 
goted  under 
sUL  8& 
9  ir.  3.  ell. 
M.  8.,  if  the 
defendant  does 


Lawes  and  Another  against  Shaw. 

T^EBT  on  bond.     The  bond,  set  out  on   oyer,  was 

given  by  John  Shaw  the  defendant,  James  Clark 

and  others,  jointly  and  severally,  to  the  plaintiffs,  being 

the  chief  registrar  and  the  other  registrar  of  the  Court  of 

bankruptcy.     The  condition  (reciting  that  Clark  had 

not  rejoin,  the     been  chosen  an  official  assignee,  and  that  Shaw  and  the 

is  for  the  plain-  Other  obligors  had  agreed  to  become  sureties  for  his 

judgmeiuVor      ^"®  performance  of  the  oiGce)  was,  that  Clark  should 
want  of  a  plea, 
strike  out  all 
the  pleadings 
subsequent  to 
the  declaration, 

and  suggest  breaches,  if  the^dieclaration  itself  does  not  state  them.  But  thb  is  only  a  rule 
of  convenience ;  and,  if  the  nature  of  the  case  requires  that  the  pleadings,  down  to  the  de- 
fault, should  continue  on  the  record,  they  ought  to  be  retained. 

Therefore,  where  to  debt  on  bond  conditioned  to  perform  certain  duties  the  defendant 
pleaded,  generally,  performance  of  the  condition,  plaintiff  replied,  alleging  breaches,  by  not 
performing  some  of  the  duties,  defendant  suffered  judgment  by  default,  and  plaintiff  sued  out 
a  writ  of  inquiry,  setting  forth  on  the  writ  all  the  pleadings  down  to  the  end  of  the  replication. 

Held,  that  the  course  pursued  was  right,  and  that  a  statement  of  breaches  appeared,  of 
which  the  Court  executing  the  inquiry  might  properly  take  notice. 

The  Lord  Chancellor,  under  sUt.  1  &  2  W.4,  c.  56.,  made  an  order  that  each  oflScial 
assignee  of  the  Court  of  Bankruptcy  should  pay  into  the  Bank  of  England  **  all  such  sums 
of  money  as  should  come  to  his  hands,  as  soon  as  they  should  amount  to  100^,*'  and 
should  state  in  writing,  among  other  things,  **  the  name  and  description  of  the  bankrupt  or 
bankrupu  to  whose  estate  the  money  belonged.** 

Held,  that  it  was  well  assigned,  as  a  brpach  of  this  order  by  an  assignee,  that  he,  as 
such,  received  divers  sums  on  account  of  divers  estates  of  bankrupts,  amounting  in  the 
whole  to  a  sum  over  and  above  100^,  to  wit  &c.,  and  did  not  pay  them  in  &c. 


well  and  truly  perform  all  the  duties  of  the  said  office 
required  by  the  statute  made  to  establish  a  court   in 
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bankruptcy  (a)  or  any  other  statute  &c^  or  required  by  (Hm»»*«  Bench. 

any  rule  or  regulation  made  or  to  be  made  in  pursuance  *___ 

of  the  first  mentioned  statute,  &c ;  and  well  and  faith-  I*aww 
fully  execute  all  trusts  reposed  or  which  should  be  re-  Shaw. 
posed  in  him  as  such  assignee,  or,  in  case  of  de&ult 
therein,  pay  to  the  chief  registrar,  for  the  use  of  the 
person  interested  &c.,  such  sum  or  sums  as  should  be 
chargeable  upon  him  in  respect  of  such  default;  or  that 
defendant  and  the  other  sureties  should  severally  make 
good  to  the  chief  registrar  all  defaults  in  such  payments 
as  last  aforesaid  to  the  several  amounts  for  which  they 
had  agreed  to  become  sureties.  The  defendant  pleaded 
performance  of  the  duties,  execution  of  the  trusts,  and 
payment  of  all  sums,  &c.,  by  Clark^  following  the  words 
of  the  condition  as  to  him. 

Replication.  The  plaintiffs,  as  to  the  plea  of  de- 
fendant by  him  above  pleaded,  say:  That,  after  the 
passing  of  the  statute  &c.  (a),  to  wit  on  1st  Septendfer 
1836,  by  a  certain  rule  and  regulation  made  in  pur- 
suance of  the  said  statute  (b)  &c.,  by  the  Lord  High 
Chancellor  &c.,  it  was  ordered  &c.  *'  that  from  thence- 
forth each  oiGcial  assignee  of  the  Court  of  Bankruptcy 
should  pay  into  the  Bank  of  England^  to  the  credit  of 
the  accountant  in  bankruptcy,  all  such  sums  of  money 
as  should  come  to  his  hands  as  soon  as  they  should 
amount  to  100/.,  and  at  the  time  of  paying  such  moneys 
should  state  in  writing,  delivered  therewith  to  the  Bank 
of  Efigland,  the  date  and  the  amount  of  the  payment, 
the  name  of  the  official  assignee  making  it,  and  the 
name  and  description  of  the  bankrupt  or  bankrupts 
to  whose  estate  the  money  belonged,  and  that  it  was  to 
be  placed  to  the  credit  of  the  said  accountant  in  bank- 

(a)  Stat  1&2  W.  4,  e.  56.  (b)  See  sect  22. 
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Fbhme  F.      ruptcy ;  and  that  the  official  assignee   should  take  a 

L_   receipt  for  the  same  from  the  cashier  of  the  Bank,  and 

^^^*»  carry  it  to  the  office  of  the  accountant  in  bankruptcy, 
Shaw.  ^[,q  would  give  a  proper  voucher  for  such  receipt  and 
that  the  money  was  placed  to  the  credit  of  the  estate  of 
the  said  bankrupt  or  bankrupts  in  the  books  kept  in  the 
office  of  the  said  accountant  in  bankruptcy  "  (a).  The 
replication  then  stated  that  divers  sums  of  money  were 
paid  to  Clark  as  official  assignee  on  account  of  estates 
of  divers  bankrupts,  over  and  above  the  sum  of  100/. 
on  each  of  the  said  estates  respectively;  that  he  did 
not  pay  in  the  said  moneys  at  the  Bank  of  Etigland ; 
and  that  neither  Clark  nor  the  sureties  made  good  the 
amount,  though  requested ;  and  the  same  still  remained 
unpaid,  contrary  to  the  tenor  &c.  of  the  said  condition. 
A  verification  was  added.  The  replication  then  pro- 
ceeded as  follows. 

^*  And,  for  assigning  a  further  breach  of  the  condition 
of  the  said  writing  obligatory,  according  to  the  form  of 
the  statute  in  that  case  made  and  provided*,  the  plain- 
tiffs say  that,  after  the  passing  of  the  statute  in  the  con- 
dition ^  &c.  ^*  and  in  the  said  plea  mentioned,  and  after 
the  making  of  the  said  rule  **  &c.  ^'  as  in  the  first  breach 
mentioned,  and  while  the  said  rule  "  &c.  ^^  continued  in 
fiiU  force  and  effect,  and  whilst  the  said  James  Clark  was 
and  continued  official  assignee  "  &c.,  '^  and  before  the 
commencement  of  this  suit,  to  wit  on "  &c.,  '^  divers 
large  sums  of  money  were  paid  to  the  said  J,  Clark  as 
such  official  assignee  as  aforesaid  on  account  of  divers 
estates  of  divers  persons  who  had  theretofore  respec- 
tively become  bankrupts  and  had  been  declared  bank- 

(a)  See  tlie  order  in  2  Mont,  ^  Ayr.^  Imw  and  Practice  ^  Bankruptcy, 
353.,  2d  ed. 
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rupts  under  certain  commissions  of  bankrupt  and  fiats   Quetn'i  Bemek. 

1848 
issued  against  them,   of  which   said   estates   the  said   * 

J.  dark  then  was  official  assignee  as  aforesaid,  which  Lawm 
said  last  mentioned  sums  of  money  amounted  in  the  Sbaw. 
whole  to  a  sum  of  money  over  and  above  the  sum  of 
100/.,  to  wit  the  sum  of  77002. ;  and  the  said  last  men- 
tioned sum  of  money  had  been  paid  to  and  had  come  to 
and  then  was  at  one  time,  to  wit  on  the  day  and  year 
last  aforesaid,  in  the  hands  of  the  said  J.  Clark  as  of- 
ficial assignee  of  the  said  several  estates  last  aforesaid : 
yet  the  said  J.  Clark  did  not  nor  would  at  any  time  pay 
the  said  last  mentioned  moneys,  or  any  or  either  of  them 
or  any  part  thereof,  into  the  Bank  of  England,  but  kept 
and  detained  the  said  moneys  so  received  and  held  by 
him  at  one  time  as  aforesaid  as  official  assignee  as  afore- 
said to  an  amount  beyond  the  sum  of  100/.,  to  wit  to 
the  amount  in  this  breach  mentioned,  in  his  hands,  to 
wit  from  the  day  and  year  last  aforesaid  until  afterwards, 
to  wit  on  the  10th  day  of  April,  a-d.  1841,  when  the  said 
tZ  Clark  resigned  his  said  office  as  official  assignee  of 
the  Court  of  bankruptcy ;  and  the  said  last  mentioned 
sura  of  money  then,  to  wit  on  '*  &c.,  "  continued  and  re- 
mained and  has  ever  since  continued  and  remained  and 
still  does  continue  and  remain  in  the  hands  of  the  said 
J.  ClarkJ"  Averment  "  that,  although  the  said  J.  Clark 
made  default  as  aforesaid,  yet  he  hath  never  at  any  time 
since  the  said  last  mentioned  default  paid  to  the  chief 
registrar  of  the  said  court  of  bankruptcy  or  to  any  other 
person  the  said  last  mentioned  moneys  or  any  part 
thereof,  although  he  was  afterwards  duly  requested  so  to 
do : "  nor  hath  the  defendant  nor  the  other  sureties,  or 
any  or  either  of  them,  made  good  the  default  to  any 
amount  to  the  chief  registrar,  or  repaid  to  him  any  part 
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r«iH«e  V.  of  the  said  moneys,  although  &c.  (averment  of  notice 

1848 

*___  and  request) ;  and  the  said  moneys  in  this  breach  men- 


Lawm        tbned  still  remain  due  and  unpaid;  contrary  to  the 
8baw.         tenor  &c.'of  the  said  condition  &c.    Verification.    Other 
breaches  were  assigned,  which  it  is  unnecessary  to  state. 
The  defendant  rejoined  specially;  and  the  plainti£& 
demurred :  whereupon  the  defendant  withdrew  his  re- 
joinder, and  suffered  judgment  by  default 

The  plaintiffs  then  sued  out  a  writ  of  inquiry  of 
damages.  The  writ  set  forth  the  pleadings  to  the  end 
of  the  replication,  and  proceeded  as  follows.  ^  And  on 
the  4th  day  of  January^  a.  d.  1842,  to  which  day  the 
defendant  had  to  answer  the  breaches  aforesaid,  the  de- 
fendant said  nothing  further  in  bar  or  preclusion  of  the 
said  action  of  the  plaintifis,  whereby  the  plaintiffs  re- 
mained therein  undefended  against  the  defendant. 
Whereupon  it  was  considered  "  &c.  (judgment  for  plain- 
tifis to  recover  their  debt,  with  damages  and  costs). 
^  And,  the  said  "  plaintifi  <^  having  prayed  our  writ  to 
inquire  into  the  truth  of  the  said  breaches,  and  to  assess 
the  damages  which  the  said  "  plaintifis  ^^  have  sustained 
by  reason  of  the  said  breaches,  therefore,  according  to 
the  form  of  the  statutes  in  that  case  made  and  provided, 
we  command  you  the  said  sheriff  that  you  summon 
twelve  ^  &c  "  to  appear  "  &c,  "  by  their  oath  diligently 
to  inquire ''  &c.,  *^  and  to  assess  "  &c. 

The  inquiry  was  executed  before  Wightman  J.  at  the 
sittings  in  Middlesex  after  Hilary  term,  1843,  and  a 
verdict  taken  for  the  plaintiffs,  with  999/.  I65.  damages 
on  the  second  breach,  and  Is.  damages  on  each  of  the 
others  (a).     Cramptoriy  in  the  next  term,  obtained  a  rule 

(a)  Tliere  had  been  a  preTioui  executioii  of  the  iDquiry  before  the 
aeconcUuy*  Mtiy  seth,  1848;  but  the  inquitition  was  set  aside  on  motion 
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calling  on  the  plaintiffs  to  shew  cause  why  the  writ  of  Queen'$  Bench. 
inquiry  and  all  proceedings  thereupon  should  not  be  set        ^"^' 
aside  for  irregularity,  with  costs;  or  why  the  verdict        Lawxs 
should  not  be  set  aside  and  a  new  inquiry  had ;  or  why        Shaw. 
the  damages  found  on  the  second  breach  should  not  be 
reduced  to  l5.     The  grounds  of  motion  were :     1.  That 
the  recordi  at  the  time  when  the  parties  went  to  the 
inquiry,  contained  no  proper  suggestion  of  breaches: 
that  the  judgment  must  be  considered  as  signed  for 
want  of  a  plea,  not  of  a  rejoinder :  that  all  the  pleadings 
subsequent  to  the  plea  ought  to  have  been  struck  out, 
and  breaches  suggested  under  stat.  8  &  9  fT.  3.  c;  11. 
s.  8. :  and  that  the  breaches  stated  in  the  replication 
could   not   be   noticed.     2.  That,  if  the  statement  of 
breaches  remaining  on  the  record  could  be  deemed  a 
suggestion,  the  plaintiffs  ought  to  have  proved  the  bond 
and  the  Lord  Chancellor's  order,  as  in  other  cases  where 
facts  are  suggested  under  the  statute.     3.  Th^t  the  Lord 
Chancellor's  order  had  been  construed  on  the  inquiry 
as  binding  the  official  assignee  to  pay  in  whenever  the 
aggregate  of  sums  received  by  him  from  different  estates 
amounted  to  100/. ;  whereas  the  order  meant  only  that 
he  should  so  pay  when  the  amount  received  on  any  one 
estate  reached  100/.     In  last  Michaelmas  term  (a), 

Plait  and  fV»  H.  Watson  shewed  cause.  The  breaches 
in  the  replication  were  properly  considered  as  forming 
part  of  the  record  for  the  purposes  of  the  inquiry.     It 


before  this  Court,  mod  cmuae  shewn,  January  19th,  184S.  Hie  peculiar 
state  of  the  record  was  noticed;  but  the  decision  did  not  turn  upon  it,  the 
grounds  of  motion  being  misdirection  and  perrerseness  in  the  Terdict. 

(a)  November  22d.     Before  Lord  Denman  C  J.,   WUHami,  Coleridge 
and  Wigktman  Js. 


S28  Q.  B.    MICHAELMAS  TERM, 

rohme  V.     is  not  necessarvi  when  the  defendant  abandons  his  re- 
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1__  joinder,  that  all  the  pleadings,  up  to  the  declaration, 

Lawm  should  be  struck  out  In  Petrie  v.  Fitzrqy  (a),  there 
fi^^-  being  no  rejoinder,  the  plainti£P  entered  up  judgment  by 
default  as  for  want  of  a  plea :  a  rule  was  obtained  to 
enter  the  plea  and  replication  on  the  record  ;  but  a  mo- 
tion was  afterwards  made  to  discharge  that  rule,  which 
the  Court  did,  observing  that  ^^  to  enter  all  the  plead- 
ings on  the  record,''  "  generally  speaking,"  "  can  answer 
no  purpose,  and  is  perfectly  unnecessary : "  but  they 
admitted  that,  <^  whenever  it  becomes  necessary  to  enter  " 
them,  <^  it  may  be  done/'  The  obligation  laid  upon  the 
plain  ti£P  in  debt  on  bond  &c.  by  stat.  8  &  9  ^  8.  c.  11. 
5.8.,  to  assign  breaches,  is  explained  in  note  (1)  to 
Gainsjbrd  v.  GriffUA  (&)•  The  plaintiff  must  state  the 
breaches  complained  of  upon  the  record,  and  that  by 
way  of  suggestion  if  it  has  not  been  previously  done ; 
but,  if  they  are  stated  in  the  declaration,  the  jury  may 
assess  the  damages  upon  them  without  a  special  venire : 
Parkins  v.  Hawkskaw  (c) ;  Quin  v.  King  {d).  And  if 
breaches  are  stated  in  the  replication  it  is  the  same  in 
effect  as  if  they  had  appeared  in  the  declaration.  Note 
(1)  to  Cutler  V.  Southern  {e)  points  out  the  cases  in  which 
it  is  proper  to  adopt  that  mode  of  replying  to  a  general 
plea  of  performance.  It  would  be  hard  upon  a  plaintiff 
who  had  properly  replied  breaches  that  his  replication 
should  be  thrown  away,  and  a  new  statement  of  breaches 
rendered  necessary,  because  the  defendant  withdrew  his 
rejoinder  and  so  was  considered  to  have  given  up  his 

(a)  5  T.  R.  15S.  (6)  1  fFnu.  Saund.  58.  6Ui  ed. 

(c)  S  Slark.  N.  P.  C.  381. 

(rf)  \  M.^  fr.  42.     S,  a  Tyr.  ^  G.  407. 

(e)  1  ITfiM.  StturuL  116,  117. 
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plea.     A  declaration  in  contract  or  tort  would  allege  the   Queen's  Benckk 

1 04,0 
breach  or  trespass :  and  there^  if  the  defendant  pleads,    [___ 

the  plaintiflP  replies,  and  the  defendant  fails  to  rejoin,  the        Lawm 
plea  is  not  supported,  because  the  answer  to  it  is  not  re-        Shaw. 
sisted.     It  is  only  in  that  sense  that  the  plea  is  abandoned 
by  the  defendant  not  rejoining.     But  that  is  inapplicable 
here,  because  the  assignment  of  breaches  is  not  in  the  de- 
claration, but  is  made  in  the  replication  under  stat.  8  & 
9  fT.  3.  c.  1 1.  5. 8.     Suppose  two  breaches  assigned  on  a 
bond  conditioned  for  the  performance  of  several  cove- 
nants :  the  defendant,  by  not  rejoining,  allows  the  plaintiff 
to  enforce  the  judgment  as  for  those  breaches :  but  could 
the  plaintiff  insist  upon  enforcing  the  judgment  as  if 
breaches  of  all  the  covenants  in  the  condition  were  ad- 
mitted ?     The  defendant  may  have  an  answer  to  some 
of  the  breaches  not  assigned,  as  a  release  or  a  composi- 
tion.    If  the  breaches  be  ill  assigned,  cannot  the  de- 
fendant maintain  error  ?    Yet,  if  the  plea  and  all  sub- 
sequent pleadings  be  struck  out,  how  can  that  be  done  ? 
The  judgment  on  nil  dicit  is  put,  by  the  statute,  on  a 
footing  with  a  judgment  on  demurrer.     Now  suppose 
breaches  were  assigned  in  the  declaration,  and  the  defend- 
ant demurred :  in  that  case  he  would  admit  the  breaches ; 
and  the  same  consequence  ought  to  follov^from  default 
in  rejoining,  after  the  breaches  are  once  on  the  record. 
The  case  is  analogous  to  that  of  a  new  assignment  in 
trespass;  where,  if  the  defendant  suffer  judgment  by 
default  on  the  new  assignment,  no  part  of  the  record  is 
struck  out,  but  the  different  parts  explain  each  other. 
If  the  replication  here  be  struck  out,  it  is  diiBcult  to 
say  in  what  form  the  suggestion  must  be  made;  yet, 
without  such  suggestion,  the  writ  of  enquiry  cannot  be 
properly  framed.     If  the  replication  is  to  be  entirely 
VOL.  V.  N.s.  z 
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discarded,  the  question  arises  whether  the  plaintiff  might 
suggest  different  breaches  from  those  which  were  re- 
^^"  plied.  The  defendant  does  not  suffer  in  any  way  from 
*«Aw.  the  whole  record  remaining.  But,  if  this  record  be 
wrong  at  present,  the  objection  should  be  taken  by  writ 
of  error,  not  on  motion.  If  there  be  merely  an  ir- 
regularity, the  parties  should  have  gone  before  a  Judge 
at  chambers.  If  the  replication  continues  to  form  part 
of  the  record,  the  objection  that  the  bond^and  the  Chan- 
cellor's order  were  not  proved  is  unavailing.  Then,  as 
to  the  effect  of  the  Chancellor's  order.  The  construc- 
tion given  to  it  by  the  plaintiffs  is  the  natural  one ;  and 
the  result  of  the  objection,  if  well  founded,  is  only  that 
the  verdict  is  entered  on  the  wrong  breach.  (On  this 
point  Watson  was  stopped  by  the  Court). 

Cramptan  and  Cleady^  contra.  There  is  no  such 
judgment  known  to  the  law  as  judgment  for  want  of  a 
rejoinder :  where  the  replication  is  not  answered,  it  is 
always  considered  that  the  plea  is  abandoned,  and  all 
after  the  declaration  struck  out;  note  (1)  to  Bury  v. 
Bishop  (a) ;  Petrie  v.  Fitzrqy  {b).  It  is  urged  that  this  is 
done  only  where  the  subsequent  pleadings  are  unneces- 
sary ;  but  they  do  not  appear  to  have  been  so  in  Petrie 
v.  Fitzroy  {b)  more  than  here.  The  particular  breach 
would  not  be  confessed  if  it  were  assigned  in  the  decla- 
ration, and  judgment  taken  for  want  of  a  plea.  There 
must  still  be  an  inquiry  as  to  the  breach :  and  why 
should  it  be  otherwise  when  the  breach  is  first  assigned 
in  the  replication?  [Wightmaji  J.  Suppose  the  judg- 
ment had  been  entered  for  want  of  a  plea,  and  breaches 

(a)  1  Wnu.  Sound,  SIS  6^  6th  cd.  (6)  5  T.  R.  159. 
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suggested  for  which  you  might  have  an  excuse  or  dis-  Queen's  Bench. 

charge,  the  excuse  or  discharge  could  no  longer  be  set  L— 

up.]  That,  at  any  rate,  is  not  a  prejudice  to  the  I*aww 
plaintiS  Parkins  v.  Hawkshaw  (a)  and  Quin  v«  King  (b)  ^baw. 
shew  only  that  it  id  unnecessary  to  have  a  special 
venire  where  the  breaches  are  assigned,  not  suggested. 
It  appears  from  note  (2)  to  Roberts  v.  Marieit  (c)  that 
there  is  little,  if  any,  practical  distinction  between  the 
case  where  breaches  are  assigned  in  the  replication  and 
that  .where  they  are  suggested  independently.  The 
plaintiff,  therefore,  as  the  replication  is  struck  out, 
should  have  replaced  the  assignment  of  breaches,  which 
was  in  the  replication,  by  a  suggestion.  This  is  not  an 
objection  which  can  be  taken  by  writ  of  error;  for  the 
record  does  shew  a  cause  of  action. 

Further,  the  damages  cannot,  as  is  now  attempted^ 
be  transferred  from  one  breach  to  another. 

As  to  the  Chancellor's  order,  the  construction  put 
upon  it  is  inconsistent  with  its  hnguage. 

Cur.  advmU. 

Lord  Denman  C.  J.,  in  the  vacation  after  this  term 
{December  5th},  delivered  the  judgment  of  the  Court 
After  stating  the  objects  of  the  motion,  his  Lordship 
proceeded  as  follows. 

The  nature  and  validity  of  the  objections  will  be  best 
considered  by  adverting  with  some  particularity  to  the 
state  of  the  record,  in  order  that  it  may  be  distinctly 
seen  what  was  the  subject  of  the  enquiry,  and  in  respect 
of  what  damages  were  assessed. 

(a)  2Star1c.  if.RC.  381. 

(6)  1  M,  ^  IK  42.     S.  C.  Tyr.  ^  Gr.  407. 

(c)  3  Wms.  SttUfuL  187. 
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rotme  V.         The  declaration  is  in  debt  upon  a  common  money 
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bond,  from  which,  together  with  the  condition,  being 


^^^  set  out  upon  oyer,  it  appears  that  the  bond  was  entered 
^^^-  into  by  the  defendant  and  others  for  the  due  performance 
of  the  duty  of  official  assignee  by  James  Clark^  to  which 
office  the  said  Clark  had  been  appointed.  The  de- 
fendant thereupon  pleads  performance  generally  by  the 
said  Clark:  The  plaintiffs  in  their  replication  assign 
several  breaches,  the  1st  and  6th  (a)  alleging  the  receipt 
by  dark  of  divers  large  sums  of  money,  and  a  failure  by 
him  in  paying  over  the  same  according  to  the  provisions 
of  the  said  bond.  The  plaintiffs  signed  judgment  for 
want  of  a  rejoinder,  and  caused  a  writ  of  inquiry  to  be 
issued,  reciting  all  the  pleadings  down  to  the  end  of  the 
replication  in  which  the  breaches  were  assigned,  and 
stating  the  default  of  the  defendant  in  not  answering  the 
matters  alleged  in  the  replication  although  a  day  was 
given  for  the  purpose,  and  the  interlocutory  judgment 
upon  such  default,  and  concluded  in  the  usual  form. 

The  defendant  contended  that  the  proceedings,  as 
shewn  by  the  writ,  were  irregular,  and  that  none  of  the 
pleadings  subsequent  to  the  declaration  should  have 
been  stated ;  and  that,  when  the  plaintiffs  signed  judg- 
ment for  want  of  a  rejoinder,  both  plea  and  replication 
were  to  be  struck  out,  and  the  judgment  was  to  be  treated 
as  a  judgment  for  want  of  a  plea,  and  not  for  want  of  a 
rejoinder,  and  that  the  plaintiffs  were  bound  to  enter  a 
suggestion  of  breaches  after  their  judgment  by  default, 
the  previous  assignment  of  breaches  in  the  replication 
being  a  mere  nullity ;  and  they  relied  upon  the  case  of 
Petrie  v.  Fitzroy  (6). 

(a)  Sec  p.  SS4,  antdi  (6)  5  T.  R.  152. 
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We  are,  however,  of  opinion  that  there  is  no  weight  in  QueenU  Bench. 
the  objection ;  and  that,  wherever  the  nature  of  the  cose 
requires  that  the  previous  pleadings  down  to  the  default        Lawu 
should  appear  upon  the  record,  they  may  and  ought  to  be        Shaw. 
entered,  and  that  it  is  only  as  a  rule  of  convenience  and 
to  save  expense  that'in  ordinary  cases,  where  the  plead- 
ings subsequent  to  the  declaration  have  become  useless, 
they  are  not  entered  on  the  roll.     This  is  the  distinc- 
tion taken  in  the  case  of  Petrie  v.  Fitzrqy  (a),  relied 
upon  by  the  defendant,  but  which  is  really  an  authority 
in  favour  of  the  plainti£&. 

The  statute  8  &  9  ^.  3.  c.  II.  &  8.  obliged  the  plain- 
tiffs either  to  assign  or  suggest  breaches.  They  might 
have  done  so  in  their  declaration,  but  did  not,  and  were 
consequendy  bound  to  assign  breaches  in  their  repli- 
cation if  tlie  defendant  pleaded,  or  to  suggest  them  if 
the  defendant  suffered  judgment  without  pleading. 

The  defendant  pleaded  performance;  and  the  plaintiffs 
in  their  replication  assigned  breaches,  as  they  were  bound 
to  do;  to  which  breaches  the  defendant  admits  he  has  no 
answer,  but  suffers  judgment.  The  plaintiffs  would  not 
be  at  liberty  to  waive  the  breaches  so  assigned,  to  which 
the  defendant  had  no  sufficient  answer,  and  afterwards 
suggest  others  to  which  the  defendant  might  have  an 
answer;  and  therefore  it  is  essential,  from  the  very 
nature  of  the  case,  that  the  previous  pleadings  down  to 
the  default  should  appear  upon  the  record. 

Upon  this  point  the  case  of  Walker  v.  Priestly  {b\ 
though  it  has  been  overruled  in  other  respects  (c),  is  an 
authority.  It  was  there  considered  by  the  Court  that, 
in  debt  on  bond  for  performance  of  covenants,  where 

(a)  5  T,  R,  152.  (6)  1  Com.  Rep,  S76. 

(c)  See  note  (1)  to  Gamtfifrd  t.  GrfffUh^  I  Wmt.  Sound,  58. 
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Vohtrng  r.     the  defendant  pleaded  performance  and  the  plaintiff  as- 

'        signed  breaches,  to  which  the  defendant  did  not  rejoin, 

^'^        the  plaintiff  could  not  waive  the  breaches  which  were 
Shaw.        entered  on  the  roll,  bat  might  take  judgment  for  want 
of  a  rejoinder. 

The  course  pursued  by  the  plaintiff  appears  to  us  not 
only  to  be  the  convenient,  but  the  proper,  course,  and 
fully  warranted  by  the  two  cases  of  Petrie  v.  Fitzroy  (a) 
and  Walker  v.  Priestly  (A). 

It  was  also  objected  that,  according  to  the  true  intent 
and  meaning  of  the  Lord  Chancellor's  order,  which  is 
set  forth  in  the  first  breach  assigned  in  the  replication, 
the  said  Clark  was  not  bound  to  pay  into  the  Bank  of 
England^  upon  the  receipt  thereof,  moneys  over  and 
above  1002.  &c.  (His  Lordship  here  stated  the  third 
pomt  made  on  behalf  of  the  defendant)  To  this  ob- 
jection the  Court,  at  the  time  of  the  argument^  was 
disposed  to  attribute  little  weight;  and  upon  further 
consideration  we  continue  to  think  it  to  be  unfounded. 
Upon  the  proper  construction  of  the  said  order  of  the 
Lord  Chancellor,  we  are  of  opinion  that  Clark  was 
bound  to  pay  over,  as  required,  sums  received  over  and 
above  the  sum  of  100/.  on  each  of  the  said  estates  re- 
spectively, and  that  the  breach  is  therefore  in  that 
respect  properly  assigned,  charging  as  it  does  the  de- 
fendant upon  the  liability  of  Clark  to  pay  over,  in  the 
manner  stipulated  for  and  required,  the  aggregate 
amount  of  all  the  estates. 

The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 

(a)  5  r.  R.  152.  {b)  Com,  Rep,  376. 
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The  Queen  against  Maby  Johnson. 


November  226, 


P  ASHLEY^  in  Easter  Term  1843,  obtained  a  rule  A  married 
11*  1  •  1  11       womin  pro- 

calling  on  the  prosecutrix  to  shew  cause  why  the  secutedan- 

writ  de  contumace  capiendo,  issued  in  this  case^  should  womim^the 

not  be  quashed  or  set  aside  with  costs,  and  the  de-  couiv*iin?tfie 

fendant  discharged  out  of  custody  as  to  her  commit-  ^^(^^^'^ 

ment  upon  the  said  writ.     The  affidavits  set  out  the  wndcrawrit 

*  ^  de  contumace 

proceedings :  and  it  appeared  by  them  that  the  prose-  capiendo  for 

nonpajrment 

cutrix  was  Elizabeth  Boyer^  the  wife  of  Edward  Boyer,  of  cotti.    Hut 

and  the  defendant  the  wife  of  George  Johnson  ;  that  the  defect  in'the 

libel  had  been  for  defamation ;  that  the  defendant  had  l^^dX'^d 

been  condemned  in  costs;  and  that  the  writ  had  issued  ordered  the 

prosecutnz  to 

for  her  contempt  in  not  paying  them.  ^m  T*** 

In  Trinity  term,  1843  (a),  "d  her  hut- 

band  under- 
taking to  bring 

Hugh  Hill  shewed  cause,  but  admitted  that  there  The  coats 
was  an  insuperable  objection  to  the  writ,  namely  that  taxedfandnot 
it  did  not  shew   the  nature   of  the   cause  sufficiently  JJI^Jtrlxon 
to  give  the  Ecclesiastical  Court  jurisdiction.     As  to  this  ^"»nd«  **>>» 
he  referred  to  Rex  v.  Digger  (i).     He  urged,  however,  •»  atuchment 

y^  ^  ^  against  the 

that  the  rule  should  be  discharged  without  costs ;  citing  prosecutrix, 

absolute  in  the 

Rex  V.  Ricketts  (c)  and  Rex  v.  Hewitt  {d).     And  that,  at  first  instance. 

least,  the  defendant  must  undertake  not  to  bring  an 

action. 

(a)  May  27th.     Before  Lord  Dennum  C.  J.,  Patleton,  JfUUami  and 
Coleridge  Js. 
(6)  5B.^  Aid.  791.  (c)  6A.4;E,  537. 

{d)  6  A.^  E.  547.  note  (a). 
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1848. 
TbeQonv 

T. 

JonnoK. 


Pashleifi  contra,  contended  that,  the  proceeding  hav- 
ing been  taken  against  a  married  woman,  the  Court 
would  give  costs ;  but  he  consented  to  an  undertaking 
to  bring  no  action  (a).  [Lord  Denman  C.  J.,  as  to  the 
means  of  enforcing  an  order  for  costs,  referred  to  a 
MS.  opinion  of  Biyley  J^  In  tie  matter  of  Buth 
Copeib).-] 


Per  Ctirianu  The  rule  must  be  made  absolute 
with  costs :  but  the  defendant  must  undertake  to  bring 
no  action ;  and  her  husband  should  be  a  party  to  the 
undertaking. 

Ordered :  '*  That  the  writ  De  contumace  capiendo, 
issued  in  this  prosecution,  be  quashed,  with  costs  to  be 
paid  by  the  prosecutrix  to  the  defendant  or  her  at- 
torney, and  the  said  defendant  discharged  out  of  cus- 
tody as  to  her  commitment  upon  the  said  writ :  the  said 
defendant  and  her  husband,  George  Johnson^  hereby 
undertaking  not  to  bring  any  action  in  respect  of  the 
said  defendant  being  taken  and  detained  under  the  said 
writ**  Costs  to  be  taxed,  if  necessary  Sec,  by  the 
coroner  and  attorney. 

(a)  See  Begina  v.  Janet,  \0  A,  ^  B.  516.  588. 

(6)  Tbe  following  note  is  from  Mr.  RobiMuon  of  the  Crown  Office. 

Ruth  Cope,  ft  married  woman,  applied  to  be  discharged  out  of  custody 
upon  an  attachment ;  and  the  Court  granted  a  rule  to  shew  cause.  Cause 
was  shewn,  and  tbe  rule  discharged  with  costs.  A  doubt  having  sug- 
gested itself  in  the  office,  as  to  awarding  the  costo  either  against  Buth 
Cope,  as  a  married  woman,  or  against  her  husband,  who  (though  a  o6- 
defendant  in  the  cause)  was  do  party  to  the  application,  Mr.  Justice 
Bayle^h  direction  was  requested  by  Mr.  Dealhy  as  to  tbe  mode  of  enter- 
ing tbe  rule ;  and  his  Lordship  wrote  as  follows. 

"  The  husband  cannot  be  ordered  to  pay  the  costs.  The  rule  should 
be  discharged  with  costo  to  be  paid  by  the  said  Buth  Cope.  A  married 
woman  is  not  to  be  entitled  to  harass  a  party  with  a  vexatious  rule, 
without  being  liable  to  the  ordinary  consequence  of  paying  the  coeto  if 
the  rule  is  discharged.  J.  B." 
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PashUy  now  moved  for  a  rule  for  an  attacholent^   Quem'»  Bench. 
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absolute  in  the  first  instance,  against  the  prosecutrix,  on 

affidavit  that  the  costs  had  been  taxed,  and  demanded     ^^  Qouk 

of  the  prosecutrix,  and  not  paid.     He  contended  that      Johxmv. 

the  prosecutrix  would  not  be  protected  by  coverture, 

and  referred  to  the  MS.  opinion  before  mentioned, 

and  cited  also  Motam  v.  Motam{a)  and   Tarrant  \. 

Mawr  (i). 

Per  Curiam  (c). 

Rule  absolute,  in  the  first  instance  (d), 

(a)   1  RoL  R.  426.     &  C,  more  fully,  as  MoUeram  t.  MoUenm^ 
3  Bvld,  264. 
(h)  1  Str.  576. 

(c)  Lord  DfiunanC.  J.,  JTiUiam,  CkUeridgfi  and  Wl^tmanJu 
(c/)  See  Sparket  v.  Bell,  S  B.  ^  C.  1. 


Taylor  against  George  Rolf,  John  Bush,  Wil-  ^^^^'ssd. 
LLAM  James,    Henry   Usher  and   Whuam 
Mazey. 

^TlHIS  was  an  action  of  trespass  commenced  against  Where  plaindff 

the   five  defendants  by  summons   of  November  tainijudg. 

1840.     On  16th  February  1841,  Sol/,  Busk  and  James  "^erand". 

pleaded  Not  guilty;  and, on  I9th  February  1841,  Usher  JJ^^^j^^'g 

and  Mazey,  by  another  attorney,  pleaded  Not  guilty,  >»«|t>tl«dto 

and  also  leave  and  licence.     The  plaintiff*,  on  the  same  ""der  lut 

day,  replied  a  similiter  to  the  pleas  of  Not  guilty,  and  c  42.  s.  34., 

though  theYer- 

traversed  the  plea  of  leave,  and  licence,  adding  a  simi-  diet  be  only  for 
liter,  and  on  the  19th  February  notice  of  trial  was  given  drauges,  imd 

the  judge  do 
not  certify ;  stat,  3  &  4  Ftcf«  c.  24.  j,  2.  beiog  ijiappUad>le  to  fiich  a  caie. 
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Vphim  r.     for  the  next  Wiltshire  Assizes.     At  the  Wiltshire  Assizes 

IMS 
^  held  in  March   1841,    the    defendants  pleaded,   pais 

Tatloe       darrein  continuance,   the  bankruptcy  of  plaintiff.     In 

BoLP.         May  1841,  the  plaintiff  demurred  to  the  last  mentioned 

plea ;  the  defendants  joined  in  demurrer ;  and  judgment 

was  given  for  the  plaintiff.     In  November  1842,  an  in* 

qnisitton  was  taken  before  the  sheriff  of  Wiltshire^  when 

the  jury  gave  one  farthing  damages. 

In  Hilary  term,  1843,  this  Court  made  a  rule  abso- 
lute for  setting  aside  the  inquisition,  and  ordered  a  new 
writ  of  inquiry  to  issue ;  and  it  was  afterwards  ordered 
that  such  writ  should  be  executed  before  the  Judge  of 
assize  for  Wiltshire.  It  was  executed  accordingly,  at 
the  Wiltshire  Spring  Assizes  for  184S;  and  a  verdict 
was  again  found  for  a  farthing.  On  the  taxation  of 
costs,  the  defendants  protested  against  the  plaintiff  re- 
covering costs  of  suit,  the  damages  being  under  forty 
shillings  and  there  being  no  certificate.  The  Master, 
however,  taxed  the  costs  of  suit 

In  last  Trinity  term,  Erle^  upon  affidavit  of  these 
facts,  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  be  at  liberty  to  review  his  taxation  by  dis- 
allowing to  the  plaintiff  his  costs  of  suit 

The  affidavits  in  answer  stated  that,  after  the  notice 
of  trial  given,  February  19th,  1841,  the  defendants  Boy\ 
Bush  and  James  obtained  leave  to  plead  de  novo,  with 
payment  of  5/.  into  Court ;  that  the  plaintiff  took  the  5/. 
out  of  Court,  and  replied  damages  ultra,  on  which  issue 
was  joined :  that  the  last  mentioned  plea  was  on  the  re- 
cord when  the  cause  was  called  on  for  trial  at  the  Spring 
assizes  1841  ;  that  all  five  of  the  defendants  then  pleaded 
the  bankruptcy  of  plaintiff  puis  darrein  continuance; 
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and  that  judement  on  the  demurrer  was  siimed  for  Queen't  BewA. 

plaintiff  on  12th  October j  1842. 

Tatlok 

T. 

W.  H.  Watson  and  Himfrey  now  shewed  cause.  First,  B*""- 
independently  of  the  5/.  paid  into  court,  the  plaintiff  is 
entitled  to  his  costs  nnder  stat.  3  &  4  )^.  4.  c.  42.  5.  84., 
which  enacts  *^  that  where  judgment  shall  be  given 
either  for  or  against  a  plaintiff  or  demandant,  or  for  or 
against  a  defendant  or  tenant,  upon  any  demurrer  joined 
in  any  action  whatever,  the  party  in  whose  fevour  such 
judgment  shall  be  given  shall  also  have  judgment  to 
recover  his  costs  in  that  behalf."  No  earlier  statute 
took  away  costs  on  demurrer.  Stat.  43  ELiz.  c.  6.  s.  2. 
and  Stat.  22  &  23  C.  2.  c.  9.  5.  136.  applied  only  to  par-» 
ticular  kinds  of  action  when  the  plaintiff  recovered  by 
verdict  (a) :  stat  21  Ja.  1.  (t.  16.  5.  6.  did  comprehend 
verdicts  on  a  mere  inquisition  as  to  damages;  but  it 
applied  only  to  actions  of  slander :  except  in  those 
actions,  costs  were  always  given  in  cases  of  judgment 
on  demurrer.  Stat.  3  &  4  Vict.  c.  24.  s*  2.  will  be  re- 
lied on.  But  the  provision  there  is  expressly  confined 
to  cases  where  the  verdict  of  a  jury  is  taken,  "  whether 
it  shall  be  given  upon  any  issue  or  issues  tried,  or  judg- 
ment shall  have  passed  by  default."  The  introduction 
of  the  particular  case  of  judgment  by  default  shews  that 
it  was  not  intended  to  comprehend  all  cases  of  inquiry 
of  damages.  The  reason  of  the  distinction  clearly  was 
that  a  demurrer  must  always  raise  a  question  of  law,  so 
that  there  could  be  no  need  of  a  certificate  that  the 
action  was  brought  to  try  a  right.     This  distinction  is 

(a)  See  Hearris  t.  Duncan^  2  A,  ^  E.  158. ;  Sheldon  t.  Ludgate,  BuL 
K.  P.  329. 
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roume  V.      illustrated  by  Head  v.  Baldrey  (a\  where  it  was  held 
^^^^*        that  JR.   Hil  4  W.  4^   General  Rules    and  Regular 
Tatmk       tionSi  7.  (6),  does  not  enable  a  judge,  by  certifying,  to 
Rolf.        compel  a  plaintiff  to  pay  costs  upon  a  count  raising  an 
issue  of  fact,  but  establishing  only  the  same  matter  of 
complaint  with  a  count  on  which  there  is  a  demurrer. 
But,  secondly,  BL  has  been  paid  into  court:  that  satis- 
fies the  principle  of  stat  3  &  4  Vict.  c.  24.  s.  2.,  and 
shews  that  the  action  b  not  frivolous,  as  fully  as  would 
be  shewn  by  a  verdict  giving  damages  to  the  same 
amount 

Erle^  contrsL  As  to  the  second  point,  the  plea  puis 
darrein  continuance  waives  all  former  pleas:  and  all 
that  can  be  inferred  from  the  present  state  of  the  record 
is  that  the  pliuntiff  has  recovered  4/.  195.  11 1</.  too 
much.  [Lord  Denman  C.  J.  And  that  without  the 
verdict  of  a  jury.  But  can  you  get  over  stat.  S  &  4 
IV.  4.  c.  42.  s.  84.  ?]  The  object  of  stat.  3  &  4  Vict, 
c.  24.  5.  2.  was  to  simplify  the  law  of  costs  in  actions  of 
trespass  when  damages  were  nominal.  The  statute  of 
Gloucester^  6  Ed.  1.  c.  1.  s.  2.,  gave  the  plaintiff  costs 
where  he  recovered  damages :  and  this  made  it  neces- 
sary, in  all  cases,  to  have  an  inquiry  of  damages  in  order 
to  obtain  costs.  Stat.  3  &  4  Vict.  c.  24.  s.  2.  men- 
tions a  **  writ  of  inquiry."  The  suggestion  on  the  other 
side,  that  the  general  enactment  must  be  considered  as 
controuled  by  the  enumeration  of  the  particular  cases, 
is  unwarranted,  and  contradicts  the  principle  of  inter- 
pretation acted  upon  in  James  v.  Salter  (r).     The  in- 

(a)  II  A.  4-  E.  906.  (6)  5  B.  ^Ad.  ii. 

(c)  S  New  Co,  544.  553. 
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stances  are  merely  illustrative.     "  Issue  or  issues  tried  "   Quem't  Bench. 

1843. 
comprehends  issues  of  fact  found  by  a  jury,  issues  of  1^ 

fact  (as  on  nul  tiel  record)  found  by  the  Court,  and  issues  Tatlok 
of  law  found  by  the  Court.  It  cannot  be  said  that  an  ^^- 
inquiry,  after  an  issue  of  nul  tiel  record,  would  not  be 
within  the  policy  of  stat.  3  &  4  FicL  c.  24.  s.  2.  The 
statute  does  not  become  inapplicable  merely  because 
some  facts  are  ascertained  without  a  jury.  Suppose,  in 
an  action  of  trespass,  the  defendant  were  to  plead  a  right 
of  way  and  a  licence,  and  the  replication  were  to  traverse 
the  right  of  way,  and  new  assign  extra,  viam,  and  demur 
to  the  plea  of  licence ;  and  the  defendant  were  then  to 
suffer  judgment  by  default  on  the  new  assignment  (a), 
and  to  fail  on  the  traverse  of  the  right  of  way,  and  on 
the  demurrer:  surely,  if  the  jury  gave  a  farthing 
damages,  such  a  case  would  be  within  stat.  3  &  4  Vict, 
c.  24.  5.  2.  On  a  simple  demurrer  many  very  frivolous 
questions  might  arise.  If,  however,  the  party  succeed- 
ing choose  to  take  final  judgment  on  demurrer,  he  may 
have  the  costs  of  his  demurrer  under  stat.  3  &  4  fF.  4. 
c.  42.  s.  34. :  but,  if  he  choose  to  go  on,  and  take  down 
an  inquiry  for  damages,  he  cannot  have  more  costs  un- 
less he  recover  real  damages,  or  the  judge  certify. 

Lord  Denman  C.  J.  I  think  the  Master  has  done 
properly.  The  words  in  the  early  part  of  the  provision 
of  stat  3  &  4  Vict.  c.  24.  5.  2.  are  general ;  but  afterwards 
the  objects  to  which  it  is  to  apply  are  distinctly  specified. 
I  do  not  deny  that,  by  some  very  refined  construction, 
it  might  be  said  that  the  sheriff,  when  he  executes 
a  writ  of  inquiry,  does  try  an  issue:  but  the  words 

(a)  See  Barber  t.  Rand,  9  Prtce^  8S6. 


Tatiok 

T. 

Bolt. 
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Voimme  K      "  issue  OF  issues  tried,**  and  •*  default,"  are  well  known 
1843* 

in  their  ordinary  sense,  and  do  not  comprehend  an  in- 
quiry after  judgment  on  demurrer. 

Williams,  Coleridge  and   Wightmam  J&  con- 
curred. 

Rule  discharged. 


^J^^^sd.  ^^^  Queen  against  The  Recorder  of  Exeter. 

Ptfifth  officers  jhfERJFALEf  in  this  term,  obtained  a  rule  nisi  for  a 
ofderof  main-  mandamus  calling  upon  the  Recorder  of  Exeta-  to 

itat.  s  &  s  Vict,  filter  conUnuances  to  the  next  general  quarter  sessions, 
cS5^^.^;  and  ^^  ^^  application  of  the  churchwardens  and  overseers 
**?JfiH^^""  of  St.  Olav^Sy  Exeter^  for  an  order  upon  Nicholas 
remored  the       Tuckett  for  the  maintenance  of  a  bastard  child ;  and  at 

application  to 

quarter  losioni  such  sessious  to  make  an  order  for  the  costs  of  the  said 
On  the  open^     Nicholas  Tuckett  in  resisting  such  application,  to  be  paid 
at^««ion»,*^    by  the  said  churchwardens  and  overseers.     The  foUow- 
t^  Si^j!^      ^"S  '^c^  ^^^  stated  on  aflBdavit. 
plicants  were  ^  ^^^^^^   addressed   "  to   Nicholas    Tttckett  of  the 

the  orerseers  or 

a  parish  form-  parish  of  St.  Olove,  in  the  city  of  Exeter^**  and  signed 
union  under  a    «  GcoTge  Ferris"  &c.,  "  churchwardens  and  overseers 

local  act,  and 

that  the  guar,     of  the  poor  of  the  Said  parish  of  St.  Olave"  was  served 

dians  of  such  - 

union,  and  not  upon  Nicholas  Tuckettf  stating  that  they  should  apply  to 
officerelwere  justices  in  petty  sessions  for  an  order  of  filiation  upon 
thom^t^*"'    the  said   N.  T.,  whom  they  charged  with  being  the 

apply.     The 

sessions,  on  this 

ground,  dismissed  the  application,  but  without  costs,  thinking  that  they  had  no  jurisdiction 

to  grant  them. 

On  motion  for  a  mandamus  to  enter  continuances  and  award  costs :  Held,  tliat  the  ap- 
plication had  been  sufficiently  heard  to  warrant  granting  cosU  under  stat.  4  &  5  IT.  4.  c.  76. 
«.  73.  And  that,  although  the  overseers  were  not  the  proper  parties  to  apply  for  the  order 
of  maintenance^  yet,  luTing  so  applied,  they  irere  liable  to  costs. 
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putative  father  of  a  certain  raale  bastard  child  '^  &c.   The  Queen*$  JBmck. 
said  churchwardens  and  overseers  (by  their  attorney)  at-   * 


tended  the^  petty  sessions ;  where  Tuckett  also  appeared,  1^«  Qoisw 
and  demanded  that  the  charge  should  be  heard  at  the  The  BMot6m 
next  quarter  sessions  for  the  city,  and  entered  into  the 
necessary  recognizances  to  appear  &c.  and  answer  a 
charge  made  against  him  by  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  St.  Olave  &c^ 
to  abide  the  judgment  Sec,  and  to  pay  all  the  costs  in- 
curred by  the  said  churchwardens  and  overseers  in 
bringing  such  charge  before  the  said  court,  if  the'coart 
should  adjudge  him  to  be  the  putative  father  &c* 
The  pet^  sessions  did  not  proceed  farther.  The  at- 
torney for  the  complainants  entered  their  application 
with  the  clerk  of  the  peace  as  that  of  ^*  the  churchwar- 
dens and  overseers  of  the  poor  of  the  parish  of  St^ 
Olave;^'  and  they  and  Tuckett  respectively  appeared  by 
counsel  at  the  quarter  sessions.  The  opening  of  the 
case  for  the  applicants  was  interrupted  by  the  counsel 
for  Tuckett^  who  objected  that  the  churchwardens  and 
overseers  of  iS^.  Olave^s  were  not  the  proper  parties  to 
apply :  *^  that  the  said  parish  of  5/.  Olave  was  a  parish 
situate  within  an  union,  and  was  incorporated  with  the 
other  parishes  in  the  said  city  for  the  relief  and  main- 
tenance of  the  poor  of  the  said  city  and  county  of  the 
said  city  under  and  by  virtue  of  a  certain  act  made  ^'  &c. 
(9  &  10  JV.3.  c.  SS.i  private,  **  for  erecting  hospitals 
and  workhouses,  within  the  city  and  county  of  the  city 
of  Exon^  for  the  better  employing  and  maintaining  the 
poor  there"),  "and  that  there  then  were  guardians  of 
the  said  union  appointed  and  entitled  to  act  as  managers 
of  the  poor  and  in  the  distribution  and  ordering  of 
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Fohtms  K      relief  to  the  said  poor  of  the  said  city  and  county  of  the 
1843*  .       .  ^  i' 

said  city  from  the  poors'  rate :   and  that  consequently 


Tilt  QuBKir     ^jjg  g^jj  parish  formed  part  of  an  union  hi^ving  guar- 
n«  Rccordmr   djans  within  the  true  intent  and  meaning  of  the  several 
acts  of  parliament  then  and  now  in  force  respecting 
bastard  children.''     The  sessions,  on  argument,  held  the 
objection  good,  refused  an  order,  and  dismissed  the 
application.     Tticietfs  counsel  then  applied  for  costs, 
to  be  paid  by  the  overseers ;  but  the  Recorder  was  of 
opinion  that  he  had  no  power  to  order  payment  of  costs. 
The  order  of  sessions,  after  having  recited  the  proceed- 
ings at  petty  sessions,  detailed  the  latter  ones  as  follows. 
^*  And  whereas  now  here,  at  this  court  of  Quarter  ses- 
sions, the  said  churchwardens  and  overseers   having 
made  such  application  as  aforesaid,  and  the  said  Nicholas 
Tiicketi  having  appeared  personally,  this  Court  hath 
proceeded   to  hear  the  said  application  of  the  said 
churchwardens  and  overseers:  now  this  Court,  upon 
the  bearing  of  such  application,  having  heard  all  parlies 
concerned  and  their  counsel,  and  being  of  opinion  that 
the  said  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  St.  Olave  aforesaid  are  not  the  proper  parties 
to  make  the  application,  doth  not  think  fit  to  make  any 
order  thereon ;  and  this  Court  doth  refuse  to  order  and 
direct  that  the  costs  and  charges  incurred  by  the  said 
Nicholas  TucJceit  in  resisting  the  said  application  shall 
be  paid  by  the  said  churchwardens  and  overseers."  The 
affidavit  further  stated  that  St.  Olave's  was  in  fact  in- 
corporated with  other  parishes  in  Exeter^  for  the  relief  and 
maintenance  of  the  poor,  as  above  stated ;  and  that  there 
were,  at  the  time  of  the  making  of  the  said  application, 
guardians,  appointed  under  the  act  of  9  &  10  JV.  3.,  who 
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were  entitled  to  act  as  managers  of  the  poori  and  in  the   Qi'een*s  Bench, 

distribution  and  ordering  of  relief  to  the  poor  of  the   *____ 

said  city  and  county  from  the  poor  rates.  '^^  Qomk 

Begina  v.  Stamper  (a)  and  Eegina  v.  The  Justices  of  The  Recordtr 

of  £ZRSB* 

Motimouihshire  (fi)  were  cited  in  moving. 

J.  Greenwood  now  shewed  cause.  This  case  having 
been  removed  from  special  to  quarter  sessions  under 
Stat  2  &  3  Vict.  c.  85.  5.  3.,  the  costs  are  governed  by 
Stat.  4  &  5  fT.  4..  c.  76.  By  stat.  2  &  3  Vict.  c.  85.  s.  1. 
the  order  of  maintenance  should  be  applied  for  by  *ithe 
guardians  of  any  parish,  or  of  the  union  in  which  any 
parish  may  be  situate,  or  if  there  shall  be  no  such  guar- 
dians then  the  overseers  of  such  parish/'  By  stat.  4  & 
5  W.  4.  c.  76.  5. 72.5  the  application  is  to  be  made  by 
"the  overseers  or  guardians"  of  the  parish,  or  "the 
guardians  of  any  union  in  which  such  parish  may  be 
situate :"  and  sect 73  provides  that,  "if  upon  the  hearing 
of  such  application  the  Court  shall  not  think  fit  to  make 
any  order  thereon,  it  shall  order  and  direct  that  the  full 
costs  and  charges  incurred  by  the  person  so  intended  to 
be  charged  in  resisting  such  application  shall  be  paid  by 
such  overseers  or  guardians.**  In  the  present  case  the 
guardians  of  the  union  established  under  stat.  BSilO  fV.3. 
c.  33.  were  the  persons  pointed  out  by  the  words  "  guar- 
dians of  any  union  "  in  stat  4&  5  ?r.4.  c.  76.  5.  72.:  the 
interpretation  clause,  sect.  109,  explaining  the  words 
"guardian  "  and  "union,"  makes  this  clear(<:)  t  they,  con- 
sequently, were  the  proper  persons  to  apply  for  the  order 

(o)  1   Q.  B,  119. 

(6)  12  Law  J.  N.  S,  126.  Afa^.  C.  (Bail  Court,  Q.  B.)  S.  C.  1 
DowL  i  L.  145. 

(c)  See  Begina  v.  Guardians  nf  Lambeth  and  Begina  v.  St,  Mart/, 
Southampton,  page  513.  post. 

VOL.  v.    N.  S.  A  A 
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FoiumeK       of  inaintenance :  and  on  that  ground  the  application  by 
the  overseers  and  churchwardens  was  dismissed.  If  these 


The  Qcnir     ^gj.g  ^^^  j.jgj^|.  parties  for  the  purpose  of  making  the  ap- 
Hie  Recorder  plication,  neither  were  they  right  parties  for  the  purpose 

of  EZSTKR. 

of  paying  costs ;  and,  if  sO)  the  Recorder  had  no  juris-* 
diction  to  grant  them.  [^Coleridge  J.  Why  may  not  the 
words  *^  such  overseers  or  guardians  **  in  sect.  73  refer  to 
the  persons,  whether  overseers  or  guardians,  who  have, 
rightly  or  otherwise,  applied  under  sect.  72  ?]  The  act 
distinctly  prescribes  who  shall  apply ;  the  mere  circum- 
stance that  persons  applying  are  in  fact  overseers  cannot 
give  jurisdiction  over  them  as  parties.  In  Regina  v. 
Stamper  (a),  which  was  cited  in  moving  for  the  rule,  an 
entry  of  the  intended  application  had  been  made  by  the 
right  persons  in  the  book  of  the  clerk  of  the  peace ;  the 
Court  and  the  party  charged  were  ready  to  proceed ; 
and  the  application  fell  to  the  ground  because  no  one 
appeared  to  support  it.  Rex  v.  Cawston  {b)  was  a  similar 
case.  Here  the  Court  refused  to  proceed,  because  it 
held  that  the  wrong  persons  had  appeared.  If  the  ap- 
plicants were  ^'  such  overseers "  as  are  mentioned  in 
sect.  73,  and  that  refers,  as  has  been  suggested,  to 
sect.  72,  the  application  should  have  been  heard,  and, 
according  to  Rex  v.  JFW^on(r),  a  mandamus  might 
now  be  granted  to  enter  continuances  and  hear  the  ap- 
plication. 

Merivale    (with    whom  was   Cornish)^  contra,   was 
stopped  by  the  Court. 

Lord  Denman  C.  J.     I  think  this  was  a  hearing  on 
which  costs  might  be  granted.     And,  if  parish  officers 

(a)  1  Q.  B.  119.  (6)  4  JDq¥)L  j-  jB.  445. 

(c)  5  B.^Ad.  597. 
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have  improperly  brought  a  person  before  the  justicesi  Qveen^s 

and  he,  on  a  hearing  at  sessions,  objects  that  they  are  "_ 

not  the  proper  parties,  and  the  application  is  thereupon 
dismissed,  that  does  not  entitle  them  to  allege  that  they 
are  not  proper  parties  to  pay  the  costs. 


The  QoxsK 

The  Recoidcr 
of  KxxnB. 


Williams  J.  concurred. 

Coleridge  J.  The  question  as  to  granting  a  man- 
damus where  justices,  on  a  preliminary  objection,  have 
refused  to  hear,  is  very  different  from  that  which  arises 
in  the  present  case,  whether  the  hearing  was  such  as 
entitled  the  sessions  to  make  an  order  for  costs  under 
Stat.  4  &  5  W.i:.  c.  76.  s.  73.  The  concluding  proviso  of 
that  section  is  strictly  worded,  and  applies  to  this  case. 

WiGHTMAN  J.  As  soon  as  the  case  came  on  to  be 
heard  there  was  a  ^^  hearing  ^*  for  the  purpose  of  this 
clause. 

Rule  absolute  (a)* 

(a)  See  now  sUt.  7  &  8  Vki.  c.  101.  teds.  1  to  9. 


The  Queen  against  Maktin  and  Another.       ^^^^^^sd. 
Reported,  2  Q.  B.  10S7.  note  (a). 


Ex  parte  The  Overseers  of  Pontefract.       nundt^, 

November  SScL 


Reported,  3  Q.  B.  391. 


A  A  2 
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]^^'^gj^  The  Queen  against  Burkby. 

Stat  s  &  4  CJIR  p.  POLLOCK,  Attorney  General,  in  this  term, 

a.  lis.  enacts  obtained  a  rule  calling  upon  the  prosecutor  to 

ment  ihall  be  shew  cause  why  the  indictment  in  this  case  should  not 

suit  com-^*^  be  quashed,  and  all  further  proceedings  stayed.     The 

IJ^S^  of  m^y  '"^®  ^^  drawn  up  on  reading  the  indictment  and  certoin 

SS^u^'ndeT"  affidavits.     The  indictment  was  for  perjury  alleged  to 

Uiat  or  any  ji^ve  been  committed  on  evidence  given  by  the  defendant 

oUier  act  relat-  °  ^ 

ing  to  the  cus-   before  one  of  the  Surveyors  General  of  the  Customs  {a\ 

tomsyynleM 
the  tait  be 

commenced  in  the  name  of  the  Attorney  General  or  the  Lord  Advocate,  or  the  indictment 
be  preferred  under  the  direction  of  the  Commissionen  of  Customs,  or  the  suit  be  com- 
roenced  in  the  name  o^iome  officer  of  customs  under  the  direction  of  the  Commissioners. 
Sect,  lis  enacts  that,  if  any  prosecution  be  commenced  for  the  recovery  of  any  fine,  pe- 
nalty or  forfeiture  incurred  under  any  act  relating  to  the  customs,  the  Attorney  General 
or  Lord  Advocate  may  stop  the  proceedings  by  entering  a  nolle  prosequi  or  otherwise,  on 
aoch  information.  Stat.  S  &  4  W.A.c.  51.  i.  29.  enacU  that,  on  enquiry  as  to  facu  relative 
to  the  customs  &&,  before  a  Sunreyor  General,  evidence  ahaU  be  given  on  oath,  and,  if  false, 
shall  be  an  act  of  perjury. 

On  indictment  for  perjury  so  committed, 

1.  (2u«re,  Whether  the  indictment  need  be  auUiorised,  as  directed  by  stat.  S  &  4  IT.  4. 
e.5S.  f.  112. 

S.  If  it  need,  q^ume  whether  the  indictment  ought,  on  the  face  of  it,  to  shew  the  fact  of 
the  authority. 

But  at  any  rate  this  Court  will  not  quash  an  indictment  not  shewing  the  authority, 
though  the  want  of  it  appear  by  affidavit,  but  will  leave  the  defendant  to  his  demurrvr, 
or  motion  in  arrest  of  judgment,  or  application  to  the  Attorney  General. 

Per  Lord  Datnum  C.  J.  Sect.  1  IS  of  stat.  S  &  4  IT.  4.  c  53.  does  not  apply  to  such 
indictmenu ;  but,  with  respect  to  them,  the  Attorney  General  is  left  to  his  common  law 
power. 

(o)  By  stat.  3  &  4  IK  4.  c.  51.  i.  29.  it  is  enacted :  "  That  upon  ex- 
aminations and  inquiries  made  by  any  Surveyor  General  of  the  Customs, 
or  any  Inspector  General  of  the  Customs,  for  ascertaining  the  truth  of 
facta  relative  to  the  customs,  or  the  conduct  of  officers  or  persons  employed 
therein,  and  upon  the  like  examinations  and  inquiries  made  by  the  col- 
lector and  controller  of  any  out  port  in  tlie  United  Kingdom,  or  of  any 
port  in  the  lile  of  Man,  or  made  by  any  person  or  persons  in  any  of  the 
British  possessions  abroad  appointed  by  the  Commissioners  of  his  Ma- 
jesty's. Customs  to  make  such  examinations  and  inquiries,  any  person 
examined  before  him  or  them  as  a  witness  shall  deliver  his  testimony  on 
oath,  to  be  administered  by  such  of  the  surveyors  general,  or  such  of  the 


VII.  VICTORIA.  349 

touching  the  alleged  misconduct  of  John  PociUy  then  Qvt^t  Bmck. 
a  landing  waiter  at  the  port  of  London.    It  did  not  ap- 


pear, on  the  face  of  the  indictment,  that  it  had  been  ^*  Q«w«» 
preferred  in  the  name  of  the  Attorney  General,  or  of  Buanrr. 
the  Lord  Advocate  of  Scotland^  or  under  the  direction 
of  Commissioners,  or  in  the  name  of  any  officer,  of 
Customs  or  Excise  (£i).  By  the  affidavits  it  appeared 
that  neither  the  Commissioners  of  Customs  nor  those 
of  Excise  had  authorized  preferring  the  indictment. 


Inspectors  genera],  or  such  collector  and  controller,  or  such  person  or 
persons  as  shall  examine  him,  and  who  are  hereby  authorized  to  administer 
such  oath ;  and  if  such  person  shall  be  convicted  of  making  a  false  oath 
touching  any  of  the  facts  so  testified  on  oath,  or  of  giving  false  evidence 
on  his  examination  on  oath,  before  any  of  the  surveyors  general  or  in* 
spectors  general  of  the  customs,  or  such  collector  and  controller«  or  such 
person  or  persons,  in  conformity  to  the  directions  of  this  act,  every  auch 
person  so  convicted  as  aforesaid  shall  be  deemed  guilty  of  perjury,  and 
shall  be  liable  to  the  pains  and  penalties  to  which  persons  are  liable  for 
wilful  and  corrupt  perjury.** 

(o)  Stat.  3  &  4  ff.  4.  c  53.  f.  112.  enacts,  «<  That  no  indictment  shall 
be  preferred  or  suit  commenced  for  the  recovery  of  any  penalty  or  for- 
feiture under  this  or  any  other  act  relating  to  the  customs  or  excise  (except 
in  the  cases  of  persons  detained  and  carried  before  one  or  more  justice 
in  pursuance  of  this  act)  unless  such  suit  shall  be  commenced  in  the  name 
of  His  Majesty's  Attorney  General,  or  in  the  name  of  the  Lord  Ad- 
vocate of  Scotland^  or  unless  such  indictment  shall  be  preferred  under  the 
direction  of  the  commissioners  of  His  Majesty's  customs  or  excise,  or 
unless  such  suit  shall  be  commenced  in  the  name  of  some  officer  of  cus« 
toms  or  excise,  under  tlie  direction  of  the  said  commissioners  respectively.^* 

Sect.  113  enacts,  «<Tbat  if  any  prosecution  whatever  shaU  be  com- 
menced for  the  recovery^of  any  fine,  penalty,  or  forfeiture  incurred  under 
this  or  any  other  act  relating  to^the  customs  or  excise,  it  shall  be  lawful 
for  His  Majesty's  Attorney  General,  or  for  tlie  Lord  Advocate  of  ScoU 
iand^  if  he  is  satisfied  that  such  fine,  penalty,  or  forfeiture  was  incurred 
without  any  intention  of  fraud,  or  that  it  is  inexpedient  to  proceed  in  the 
said  prosecution,  to  stop  all  further  proceedings  by  entering  a  nolle  pro- 
sequi, or  otherwise,  on  such  infonnation,  as  well  with  respect  to  the  share 
of  such  fine,  penalty,  or  forfeiture  to  which  any  officer  or  officers  may  be 
entitled,  as  to  the  King's  share  thereof." 

A  A   3 
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Voiums  r.  The  affidavits  in  answer  shewed  that  the  indictment 

^ *        was  preferred  at  the  instance  of  John  Poole^  the  party 


TlM  QvKiir  charged  before  the  Surveyor  General :  that  a  true  bill 
BvBirir.  was  found  by  the  grand  Jury  at  the  Central  Criminal 
Court ;  that,  before  trial,  the  indictment  was  removed 
into  this  Court  by  certiorari  under  the  fiat  of  the  At- 
torney General  {a) ;  and  that  the  case  was  made  a  spe- 
cial jury  case  at  the  instance  of  the  Solicitor  of  Customs, 
and  -appointed  for  trial  on  17th  June  184S  ;  on  which 
day  the  prosecutor  was  in  attendance  with  his  witnesses 
and  counsel ;  when  tlie  Attorney  General,  who  appeared 
as  counsel  for  the  defendant,  withdrew  the  record  (i). 

Cockbwm^  M.  Chambers  and  Poulden  now  shewed  cause. 
The  application  is  made  on  the  ground  that,  since  the 
oath  was  taken  under  stat.  S  &  4  JV.  if.  c.  51.  s.  29.,  the 
indictment  falls  within  sect  112  of  stat.  3  &  4  fF.  4.  c.53., 
and  therefore  cannot  be  preferred  without  the  sanction 
of  the  authorities  there  mentioned.  But,  first,  this 
is  not  an  "indictment**  "  preferred  or  suit  commenced 
for  the  recovery  of  any  penalty  or  forfeiture  "  under  an 
act  relating  to  the  customs.  It  is  true  that,  but  for 
sect  29  of  stat.  3  &  4  JV^.  4.  c.  51.,  which  is  an  act  re« 
lating  to  the  Customs,  the  oath  could  not  have  been 
administered  nor  the  ofience  of  perjury  committed ;  but 
the  indictment  for  perjury  is  not  preferred  for  the  re- 
covery of  any  penalty  or  forfeiture.  The  statute  makes 
the  offence  perjury,  but  leaves  the  perjury,  when  com- 
mitted, to  be  dealt  with,  as  other  perjuries,  by  the  ordi* 

(a)  See  sUt.  5  &  6  W.  4.  c.  S3,  s.  1. 

(6)  It  was  stated,  in  moving  for  the  rule,  that  the  application  was  made 
in  consequence  of  complaint,  by  the  prosecutors  counsel,  of  the  Crown 
having  withdrawn  the  record. 
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nary  legal  proceeding.  Stat.  S  &  4  ^.  4.  c.  5S. 
titled  *^  An  act  for  the  prevention  of  smuggling";  and 
sect.  112  plainly  refers  to  proceedings  instituted  for  the 
recovery  of  penalties  upon  offences  against  that  or  similar 
acts.  Sects.  75,  94,  &c.  have  such  offences  in  contem- 
plation. The  statute  is»  in  many  respects,  a  .substitute 
for  the  repealed  act  for  the  prevention  of  smuggliogf 
6  G.  4.  c.  108.  It  is  true  that  an  ^^  indictment"  is  not 
the  word  now  ordinarily  applied  to  proceedings  for 
the  recovery  of  penalties:  but. that  is  not  an  incorred 
use  of  the  word,  as  appears  by  its  occurring  in  stat. 
21  Ja.  1.  c.  4.  5.  1.  as  descriptive  of  a  proceeding  by 
a  common  informer.  Secondly,  the  indictment  -caih* 
not  be  quashed  for  a  defect  not  apparent  on  the  face  of 
it.  Now  it  is  not  essential  to  the  validity  of  the  indicts 
menty  that  it  should  appear  to  be  brought  under  theantho* 
rity  in  question.  Even  if  it  were  essential,  the  defendant 
might  be  put  to  his  demurrer;  but  such  an  allegation 
would  be  immaterial,  and  not  traversable.  Thirdly,  hi 
whatever  way  the  objection  is  raised,  the  Court  will  not 
interfere  by  its  own  act  to  stop  the  proceedings.  Bet 
▼.  Johnson  (a)  and  Rex  v.  Belion  {b)  shew  that  the  Codrt 
will  not  quash  indictments  for  offences  of  a  heinous 
kind,  such  (according  to  the  latter  case)  as  peijur}'.  The 
Court  will  be  the  less  ready  to  interpose  here,  because,  if 
the  objection  really  be  good,  the  Attorney  General, 
under  sect.  1 1 3  of  stat.  3  &  4  ^.  4.  c.  53.,  has  power 
to  stop  the  proceedings  ex  officio,  and  ought  to  do  so 
on  his  own  responsibility.  That  is  the  remedy  to  which 
the  statute  points :  it  would  be  very  dangerous  if  pari- 
ties accused  of  perjury  committed  before  the  custom 


is  en-    QyeenU  Bench. 
1845. 


The  QuRSir 

ft 


(a)  I  Wilt,  3«5. 


(6)  1  .Sii^..37S. 
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house  authorities  had  a  right  to  stop  the  prosecutions  in 
all  cases. 

Sir  F.  PoBockf  Attorney  Greneral,  Thesiger^  Jervis 
and  IV.  F.  PoUock,  contra*  The  proceeding  ex  officio 
was  not  adopted^  because  the  Attorney  General  was 
counsel  for  the  defendant,  and  therefore  preferred  call- 
ing upon  the  Court  to  act.  First,  this  proceeding  is 
under  an  <^  act  relating  to  the  customs,**  because  it  is 
only  by  stat  3  &  4  H'.^.  c.  51.  s.  29.  that  the  offence 
exists  at  alL  The  inquiry  before  the  Surveyor  or  In- 
spector General  is  in  the  nature  of  a  private  investiga- 
tion ;  and  therefore,  without  a  special  provision,  evidence 
there  given  would  not  be  punishable  as  perjury.  Then 
the  intention  of  stat  3  &  4  fK  4*  c.  53.  was  to  put  all  in- 
dictments arising  out  of  proceedings  originatmg  in  the 
Custom  House  regulations  within  the  control  of  the 
officers  of  the  Customsi  or  the  law  officers  of  the  Crown* 
There  was  danger  of  collusive  proceedings  under  those 
acts,  by  which  punbhment  might  be  evaded*  The  pro- 
vision is  not  confined  to  proceedings  for  penalties.  Sect. 
112  comprehends  this  case :  the  two  proceedings  pointed 
out  are  **  indictment"  and  "suit  commenced  for  the  re- 
covery of  any  penalty  or  forfeiture,"  either  being  **  under 
this  or  any  other  act  relating  to  the  Customs  or  Excise.'* 
The  word  "  indictment "  is  never  applied  in  the  act  to 
proceedings  for  penalties :  thus  in  sect*  75  the  words 
are  '*  action  of  debt,  bill,  plaint,  or  information." 
[Wighiman  J*  Sect  53  speaks  of  indictments  for  mis- 
demeanours created  by  the  act,  and  subjects  the  offender 
to  a  "  penalty  or  forfeiture"  of  100/.]  The  party  would 
not  be  indicted,  properly  speaking,  for  the  recovery  of 
the  penalty:  he  would  be  charged  with   the  misde- 
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meanour :  the  imprisonment  or  penalty  would  be  the  Queen*9  Bendu 

1848 
sentence  of  the  Court.     Secondly,  since  an  indictment  * 

not  properly  authorized  is  to  have  no  effect,  the  autho*  '^^  Qvmmm 
rity  ought  to  appear  on  the  indictment  in  order  to  give  Bubmbt. 
it  validity.  [Coleridge  J.  Sect  116  rather  seems  to 
assume  that  there  will  be  such  an  averment.]  A 
criminal  information  filed  by  leave  of  this  Court  does 
not  indeed  set  out  such  leave ;  but  there  the  name  of 
the  Court  and  the  officer  appear,  which  shew  that  leave 
has  been  given,  so  as  to  satisfy  stat.  4  &  5  fK  &  3f . 
c.  18.  5.2.;  and  the'Couit  has  judicial  knowledge  of 
the  leave  granted.  Here  the  Court  cannot  see  that  the 
indictment  is  allowable :  it  ought  therefore  to  be  quashed. 
Thirdly,  as  to  the  discretion  of  the  Court.  To  quash 
the  indictment  is  a  more  convenient  course  than  to  put 
the  party  to  a  demurrer,  or  to  direct  an  acquittal  at 
nisi  prius  for  want  of  proof  of  the  authority.  Sect.  118 
of  Stat.  S  &  4  ^.  4*.  r.  53.  is  inapplicable  to  an  indict- 
ment :  that  is  not  a  *^  prosecution "  '*  commenced  for 
the  recovery  of  any  fine,  penalty,  or  forfeiture."  The 
Attorney  General  therefore  has  not,  by  any  express 
words,  the  power  from  which,  according  to  the  argu- 
ment on  the  other  side,  the  remedy  specifically  pointed 
out  by  the  statute  is  to  be  derived.  There  is  a  marked 
difference  between  the  language  of  sect.  112  and  that  of 
sect.  113. 

Lord  Denman  C.  J.  There  are  insurmountable  diffi- 
culties in  the  way  of  making  this  rule  absolute.  1  cannot 
think  that,  where  the  power  of  prosecuting  is  given  for 
what  Stat  3  &  4  fF.  4.  c.  51.  makes  perjury,  such  a  pro- 
ceeding comes  within  the  words  of  sect  112  of  c.  53. 
The  latter,  I  think,  apply  merely  to  the  offences  against 
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ratms  r.      the  customs  and  extbe,  and  not  to  the  very  iirave  offence 
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of  peijary.     Next,  supposing  the  words  applicable,  I 


The  QusBH     much  doubt  whether  the  authority  ought  to  appear  on 
MuMMwr.       the  face  of  the  indictment    But,  if  that  be  essential,  the 
defendant  may  have  the  benefit  of  the  objection  by 
demurrer  or  motion  in  arrest  of  judgment.     Then,  whe^ 
ther  we  should  stay  proceedings  is  in  truth  the  same 
question  again^  and  is  one  which  we  cannot  dispose  of 
in  a  summary  way.     To  such  an  application  we  must 
apply  some  discretion :  and  I  am  not  prepared  to  say 
that  we  ought  to  take  the  case  up  when  no  mischief  ap- 
pears*   If  the  commissioners  can  make  out  a  case  of 
oppression  to  the  satisfaction  of  the  Attorney  General, 
he  will  exercise  his  powers.    I  agree  with  him  that 
he  might  well  be  loth  to  prevent  any  person  from  vindi-^ 
eating  his  character :  but,  if  that  be  applicable  to  him, 
having  the  means  of  investigation  which  he  possesses,  it 
applies  with  tenfold  force  to  us,  the  Court  before  whom 
the  indictment  is  brought.     Indeed  I  have  no  difficulty 
in  saying  that  I  do  not  think  any  case  which  could 
be  laid  before  me  on  affidavit  would  induce  me  to  ex- 
ercise the  extraordinary  power  which  the  legislature 
intrusts  to  the  Attorney   General.     In  sect  113   the 
power  of  entering  a  nolle  prosequi  is  given  to  the  At- 
torney General  in  the  case  of  any  prosecution  com- 
menced for  the  recovery  of  fine,  penalty  or  forfeiture 
incurred   under  the  acts   relating  to   the  customs   or 
excise:  biit  neither  that  nor  sect  112  confers  this  power 
in  the  case  of  an  indictment     And  why  not  ?     Because 
the  Legislature,  knowing  that  such  power  was  already  in 
his  hands,  left  all   the  responsibility  with  him.     We 
•do  not  decide  that  the  defendant  has  not  a  right  to  the 
pi^otectran  sought    If  he  is  entitled  to  it,  it  is  not  for 
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the  Ck>art  to  su^fest  by  what  course  he  is  to  obtaio  it«  Queerd  Bench. 

But,  being  now  called  upon  to  exercise  a  discretioD,  we   *__^ 

decline  to  interfere*    I  had  much  doubt  in  granting  the     ^^  Qouv 
rule  nisi :  and  I  am  of  opinion  that  we  ought  not  to       Bdbvst. 
comply  with  the  application* 

Williams  J.  The  question  is  confined  within  narrow 
limits.  It  is,  whether  the  protection,  if  necessary,  should 
be  given  by  the  Court  or  by  the  Attorney  GeneraL  It 
is  said  that  the  perjury  is  committed,  if  at  all,  under 
peculiar  circumstances,  and  before  a  person  who,  in* 
dependently  of  the  statute,  has  no  power  to  administer 
an  oath;  Granted.  But  it  does  not  follow  that  there 
might  not,  under  these  circumstances,  be  committed 
perjury  of  the  gravest  description:  and  I  agree  with 
my  Lord  that  it  is  one  of  the  highest  offences.  I  can- 
not conceive  why  it  should  be  cast  upon  the  Court  to 
stop  a  prosecution  for  so  signal  and  malignant  an 
offence,  when  the  only  reason  that  could  be  urged  to 
us,  namely  that  the  proceeding  may  be  abused,  con- 
stitutes an  immediate  and  direct  reason  for  an  applica- 
tion by  the  authorities  to  the  Attorney  General,  whose 
power,  no  doubt,  would  be  wisely  exercised  if  it  ap- 
peared that  a  prosecution  was  corruptly  instituted. 

Coleridge  J.  This  is  an  indictment  for  perjury,  a 
very  grave  and  serious  offence.  Without  going  into 
the  old  authorities,  it  is  in  the  spirit  of  them  all  that  the 
Court  should  not  interfere  where  there  is  doubt.  Now 
is  there  not  doubt  here  ?  If  I  pronounced  any  opinion, 
I  should  rather  agree  with  the  Attorney  General  that 
the  case  does  fall  within  5.112.  of  r.  58.  But  surely 
the  point  is  susceptible  of  doubt  and  discussion.  Then 
comes  the  question,  whether  the  authority  ought  to  ap- 
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pear  on  the  face  of  the  indictment.  It  may  be  that  the 
general  rule  of  pleading  makes  this  unnecessary,  or  that 
the  particular  enactment  makes  it  necessary.  Again  I 
say,  here  is  doubt  enough  to  prevent  the  Court  from 
interfering.  And  we  can  do  no  injustice  by  abstaining. 
For,  if,  as  the  Attorney  General  does  and  must  allege, 
it  is  a  condition  precedent  that  the  indictment  should  be 
instituted  under  the  authority  in  question,  there  must  be 
some  way  by  which  the  objection  may  be  made  avail- 
able. But  it  may  be  said  that  many  cases  may  arise 
in  which  public  policy  requires  that  the  proceedings 
should  be  stopped.  That  is  possible ;  though  I  cannot 
help  saying  that  it  must  be  a  very  strong  case  to  require 
it  in  such  a  proceeding  as  the  present  But,  in  such  a 
case,  the  law  has  placed  the  power  in  the  bands  of  a 
high  officer,  who,  if  he  thinks  fit,  must  exercise  it  upon 
his  own  responsibility,  and  not  throw  the  responsibility 
upon  the  Court. 


WiGHTMAN  J.  This  is  a  case  far  too  doubtful  for 
the  interference  of  the  Court.  The  prosecution  is  for 
an  offence  which,  though  under  a  Customs  Act,  is 
highly  criminal.  I  can  easily  see  that  there  may  be 
many  cases  under  sect  112  of  r.  h^.  in  which  the  parties 
chiefly  concerned  are  the  officers  of  customs  or  excise. 
But  there  may  be  many  others  in  which  all  individuals 
are  concerned,  as,  for  instance,  cases  within  sect  27  of 
c.  51.,  which  makes  a  forgery  on  the  Receiver  General 
punishable  by  transportation  for  life.  Such  an  offisnce 
might  be  in  the  highest  degree  detrimental  to  an  indi- 
vidual :  and  ought  an  indictment  for  such  a  forgery  to 
be  stopped  by  the  Court  upon  a  summary  application  ? 

Rule  discharged. 
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The  Queen  against  The  Commissioners  of  Sewers  Fndaif, 
for  the  Tower  Hamlets. 


LJURLSTONE^  in  last  Easter  term  (May  lOth),  Onpreient. 

obtained  a  rule  nisi  for  a  certiorari  to  remove  into  court  of 

this  Court  a  presentment  made  as  after  mentioned  at  a  ^^received 

court  of  sewers  for  the  limits  of  the  Tower  Hamlets  (ex-  j!!^^of  hi7' 

eluding  &.  Katherin^s  and  Blackmll  Marsh),  holden  J'ndsfromm 

o  ''  certain  drain- 

&c.,  and  also  all  ordinances,  decrees  and  orders  thereon,  'S^  ^'  ^* 

appeared  and 

whereby  a  certain  rate  was  made,  assessed  and  levied  put  in  a  tra- 
verse to  the 
on  Michael  Scales  in  respect  of  certain  lands  &c.     The  presentment, 

following  &cts  appeared  on  affidavit.  form,  but,  as 

At  a  court  of  sewers  holden  in  and  for  the  limits  of  r^^ng^a  sub- 

the  Tower  Hamlets,  Augtist  lOth,  1841,  a  jury  presented  ^^^Jft""^' 

that  Michael  Scales  and  others  named  in  a  schedule  to  H**  ~™™»»- 

sioners  de- 

such  presentment  were  owners  and  occupiers  of  lands  murred  spe- 

.  *  cially.     M.  S. 

&c.  in  the  parishes  of  St.  John,  Hackney,  and  St.  Mary  was  heard  in 
Stratford,  Bow,  in  the  Hackney  Brook  Level,  and  that  traTerec;  and 
the  said  lands  &c.  held  by  M.  Scales  and  the  said  other  uoners'on'^^- 
persons  respectively  were  of  the  value  &c.,  and  that  ?^^deci*ded 
they  did,  in  respect  of  the  said  lands  &c.,  receive  benefit  ^°^  **'™* 
or  avoid  damage  by  the  support,  maintenance,  repara-  (*'  **»«  "»« 
tion  &c.  of  the  sewers  in  the  said  level.     Notice  was  leave  to  amend, 

and  tendered  a 
fresh  traverse; 
but  the  Commissioners  refused  to  receive  it.  A  rate  was  tlien  made,  comprehending  the 
land  of  M,  &  He  refused  to  pay,  was  summoned  for  nonpayment,  and  shewed  cause : 
a  view  of  the  land  was  had  ;  and,  after  a  final  hearing,  the  Commissioners,  on  Jttfy  S5th, 
1843,  distrained.  Af.  S.,  on  Afay  10th,  184S,  moved  for  a  certiorari  to  bring  up  the 
proceedings,  on  the  grounds  that  the  Commissioners  ought  not  to  have  decided  as  judges 
on  a  demurrer  virtually  put  in  by  themselves,  and  that,  even  if  this  was  rightly  done,  the 
amendment  should  have  been  allowed. 

Held,  that  tlie  application  came  too  late :  but, 

Qiueret  per  Lord  Denman  C.  J.,  whether  the  objections,  if  made  in  time,  would  not  have 
been  valid  :  And,  tembte,  per  Coleridge  J.,  tliat  tlie  court  of  sewers  ought  to  have  permitted 
the  amendment. 
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Fohime  V.  given   of  the   presentment)  and  that  a  rate  would  be 

'  made  for  the  support  &c.  of  the  sewers  of  the  said  level, 

The  Q0«iif  and  for  incidental  expenses,  at  an  adjourned  court,  to 

The  be  holden  at  the  Office  of  sewers  on  24th  August,  when 

Conaniisuonen 

of  Sewen  for    any  person  might  appear  and  traverse  the  presentment. 
Hamlits.  On  that  day  Mr.  Scales  attended  the  court,  and  de- 

livered a  written  paper,  stated  by  him  to  be  a  trayerse 
of  the  presentment,  in  the  following  terms  (a). 

^*  To  the  commissioners  of  Hackney,  and  all  others 
whom  it  may  concern.  Cientlemen:  A  presentment 
made  to  you  on  the  10th  day  of  August  1841,  by  a  jury 
therein  named,  amongst  other  averments  states  that  the 
houses  and  lands  occupied  by  me  and  various  of  my 
tenants,  and  others  inhabitants  of  Old  Ford  in  the  parish 
of  St,  Mary,  Stratford,  Bow,  in  the  county  oi  Middlesex^ 
either  avoid  damage  or  are  benefited  by  a  stream  de- 
signated in  such  presentment  as  Hackney  Brook  Level, 
and  that  the  said  Michael  Scales  and  his  tenants  and 
others,  their  lands  and  tenements,  ought  to  be  rated  to 
such  Hackney  Brook  Lesoel  according  to  a  schedule  or 
valuation  set  forth  in  such  presentment.  I  hereby  give 
you  notice  that  I  traverse  such  presentment,  and  say 
that  such  presentment  is  illegal  and  unjust  in  the  whole 
and  in  every  part  of  it,  and  therefore  I  put  myself  upon 
a  jury  of  my  country,  and  demand  to  be  heard  myself, 
by  my  tenants,  and  also  by  the  inhabitants  named  in 
such  presentment.     Michael  Scales. 

«  Log  Hall,  Old  Ford,  24th  August  1841. 
^^  And,  amongst  other  reasons,  I  derive  no  benefit  nor 

(a)  The  traverse  is  given  as  stated  on  the  affidavits  in  answer  to  the 
rule.  The  statement  of  it  in  Mr.  Scalet*s  affidavit  was  diflerent  in  some 
slight  particidank 
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avoid  no  injury  from  the  Hackney  Brook  Level  sewer:   QueefCtBmck. 

184S* 
and  that  it  is  an  unequal  rate.     Michael  Scales.**  1_ 

Mr.  Unwifif  the  clerk  to  the  commissioners,  deposed,     -^^  ^^*««» 
on  affidavit  in  answer  to  the  rule  "  that,  having  known   ^     V^,     . 
no  instance  within  his  own  experience,  and  having  been    ^iStiwBn  fer 
unable  to  find  one  after  a  careful  inspection  among  the      HAMum 
records  of  the  court,  of  the  trial  of  any  traverse  in  the 
court  of  sewers,  and  conceiving  that  the  said  alleged 
traverse  was  vague "  &&,   ^'  and  insufficient,"  be,  by 
direction  of  the  commissioners,  consulted  counsel,  who 
advised  a  demurrer,  and  it  was  drawn  as  follows. 
**  The  Queen  "j  In   the    Court  of  Commissioners  of 
against         >     Sewers  for  the  Tower  Hamleis  (ex* 
Michael  Scales.  J      eluding  Si.  Katherin^s  and  BlackwaU 
Marsh). 

*'  And,  as  to  the  plea  by  way  of  traverse  of  Michael 
Scales  to  the  presentment  made  on  behalf  of  our  So- 
vereign Lady  the  Queen  by  a  jury  of  the  county  of 
Middlesex  at  a  court  of  sewers  for  the  limits'^  &c, 
'^  holdeu  on  the  lOth  August  1841,  John  WiUiam  Utrwinj 
clerk  of  the  said  court  and  of  the  commissioners  of 
sewers  for  the  Tonter  Hamlets  aforesaid,  being  duly 
authorized  and  empowered  in  this  behalf  on  behalf  of 
our  Sovereign  Lady  the  Queen  says  that  the  said  pre- 
sentment ought  not  to  be  quashed,  but  ought  in  all 
things  to  be  affirmed  notwithstanding  the  said  traverse, 
because  he  says  that  the  said  traverse  is  insufficient  in 
law.  And  be  shews  to  the  court  here  the  following 
grounds  and  causes  of  demurrer  to  the  said  traverse^ 
namely :  that  it  does  not  tender  an  issue  or  pray  that 
the  facts  therein  alleged  or  any  of  them  may  be  in-* 
quired  of  by  the  country ;  nor  does  the  said  Michael 
Scales  thereby  put  himself  upon  the  country  as  to  any 
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VthLme  V.      fact  or  facts  material  to  be  tried ;  and  no  certain  issue 

184S 

can  be  taken^  nor  can  any  trial  of  the  merits  be  had. 


The  Quuir     thereon ;  and  the  same  is  couched  in  vague,  argument- 
^     ^^^         A^iv^  Ai^d  uncertain  terms,  and  is  calculated  to  perplex 

of  8ewen  for    and  delay  the  proceeduigs  of  the  court,  and  ought  to  be 
the  Towsft 
Hamliti.      quashed  and  holden  for  nought.     John  WiUiam  Urvwin^^ 

A  copy  of  the  demurrer  was  served  on  Mr.  Scales^ 
WiHtk  notice  that  the  next  court  would  be  holden  on 
September  7th,  1841*  On  that  day,  Mr.  Scales  ap- 
peared, and  was  called  upon  by  the  court  ^'  to  argue  and 
support  his  said  traverse,"  and  he  addressed  the  court 
accordingly,  llie  court  (as  Mr.  Unwin  stated)  **  there- 
upon ordered  that  the  said  demurrer  be  allowed,  and 
the  said  traverse  quashed,  and  that  the  judgment  of  the 
court  should  be  entered  thereon,"  which  was  done  as 
follows. 

**  In  the  court  of  the  commissioners  ^  &c.  "  The 
Queen  against  Michael  Scales.  On  the  7th  day  of  Sep^ 
tember  I84>1,  comes  the  said  Michael  Scales  into  this 
court,  and  says  that  his  said  plea  by  way  of  traverse  to 
the  presentment  made  by  a  jury  of  the  county  of  Mid^ 
dlesex  on  the  10th  day  o(  August  1841  is  sufficient  in 
law.  Whereupon,  the  said  Michael  Scales  being  pre- 
sent in  court  here  and  having  been  heard  in  support  of 
his  said  plea  by  way  of  traverse,  and  having  fully  con- 
sidered and  deliberated  upon  the  premises,  it  is  con- 
sidei*ed  and  adjudged  by  the  court  here  that  the  said 
plea  by  way  of  traverse  of  the  said  Michael  Scales  is  not 
sufficient  in  law,  and  that  the  same  ought  to  be,  and  it 
is,  quashed  and  holden  for  nought :  and  that  the  said 
presentment  made  as  aforesaid  ought  to  be,  and  it  is, 
confirmed  and  approved  of  by  the  court:  and  that  the 
said  Michael  Scales  be  taxed  accordingly." 
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After  the  court  had  given  judgment,  Mr.  Scales  prziyed  Queen's  Bench, 


184S. 


leave  to  amend.     The  prayer,  as   stated  in    his  own 

affidavit,  was  for  liberty,   "  upon  payment  of  costs,  to     "^^^  Qumh 

amend  his  said  traverse  in  respect  of  any  defect  of  form  The 

ConiminionerB 
therein;"   and  he  delivered  to  the  commissioners   an    ofSewenfor 

amended  traverse,  concluding  with  a  prayer  of  trial  by  Hamlits. 
a  jury :  but  the  commissioners  would  not  permit  such 
traverse  to  be  substituted ;'  and  Mr.  Scales  was  not  al- 
lowed to  proceed  to  trial  by  a  jury.  On  the  same  7th 
September  J  1841,  a  rate  was  laid  upon  the  Hachuy  Brook 
Levels  including  the  premises  occupied  by  Mr.  Scales* 
He  refused  to  pay,  was  summoned  for  nonpayment,  and 
a  view  of  the  premises  was  had :  a  final  hearing  before 
the  commissioners  took  place  on  June  21st,  1842,  when 
they  ordered  that  the  rate  should  be  paid;  and,  Mr. 
Scales  still  refusing  payment,  a  distress  was  levied  on 
his  goods,  Julj/  25th,  1842. 

The  affidavits  on  each  side  contained  statements  on 
the  merits  of  the  case,  which  it  is  not  necessary  to  detail. 

Sir  W.  W.  Follett,  Solicitor  General,  Kelly  and  Willes 
now  shewed  cause.  If  the  commissioners  were  wrong 
in  not  permitting  Mr.  Scales  to  traverse,  he  might  have 
applied  for  a  mandamus ;  or,  if  the  rate  was  illegally 
made,  he  might  have  tried  its  validity  by  action.  There 
is  no  precedent  for  a  certiorari  to  let  in  a  traverse  under 
circumstances  like  the  present.  It  may  be  objected 
that  the  commissioners,  who  demurred  to  the  traverse, 
ought  not  to  have  acted  as  judges  of  the  demurrer:  but 
this  was  unavoidable,  by  the  nature  of  their  office. 
They  not  only  hold  a  commission,  but  are  justices  of 
oyer  and  terminer,  acting  by  recognised  forms  of  pro- 
cess, and  authorized  to  pronounce  decrees  whicli  have 
the  effect  of  judgments:    Fitz.  N.  B.  113.  tit  Wnt  of 

VOL.  v.    N.  s.  n  B 
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Foiuma  V.       Ouer  and  Terminer ;  Com.  Dig.  Justices  (G  3.) ;  Callis  on 

1843 
i ScwerSf  163 — 167.     A  presentment  before  them  differs 

The  QuKCN     fj,^^  ^^  indictment  only  because  it  is  not  on  bill,  but  ex 
Ti'®  mero  motu.     A  traverse,  then,  may  be  taken  before 

Commissionert  "^ 

of  Sewers  for  them,  as  in  other  courts  of  oyer  and  terminer ;  and  the 
Haxlkts.  subsequent  proceedings  would  be  analogous  to  those  in 
such  courts*  That  the  traverse  of  a  presentment  in  the 
court  of  sewers  cannot  be  taken  after  decree  appears 
from  Com.  Dig.  Setcers(G);  Callis,  216,  217.:  the  same 
rule  would  prevail  there  as  before  other  jurisdictions. 
It  is  consistent  with  the  practice,  as  shewn  by  prece- 
dent, that  the  clerk  to  the  commissioners  should  plead 
to  the  traverse  of  a  presentment:  4  Weniw.  PL  191.; 
Ramsey  v.  NomabeU(a).  If  any  mistake  in  law  ap- 
pears by  the  record  in  the  court  of  sewers,  Mr.  Scales 
may  bring  error.  Further,  the  judgment  was  given 
in  1841,  and  the  rate  laid  soon  after;  but  this  motion 
was  not  made  till  Easter  term,  1843 :  it  was  too  late 
then  to  ask  that  the  proceedings  should  be  removed. 

Erie  and  Hurlstone^  contra.  Mr.  Scales  might  have 
brought  an  action,  but  at  the  risk  of  treble  damages, 
under  stat.  23  //.  8.  r.  5.  5. 12.  It  was  argued,  and,  as 
it  seems,  correctly,  \i\^BirkeU  v.  Crozier  (i),  that  a  tra- 
verse is  the  proper  mode  of  questioning  a  presentment 
made  in  the  court  of  sewers  (c).  The  objections  taken 
to  Mr.  Scales^s  traverse  were  on  special  demurrer  only : 
and  he  should  have  been  permitted  to  amend.  He  had 
not  even  joined  in  demurrer  :  the  only  entry  on  the 
record  to  that  effect  is  made  by  the  commissioners 
themselves.  It  does  not  appear  thnt,  on  the  traverse 
tendered  by  way  of  amendment,  the  real  question  might 
not  have  been  tried  by  a  jury,  had  not  the  commis- 

(a)  11  A.  ^  B.  383.  (6)  3  Car.  i  P.  C3. 

(c)  See  Stat.  9  St  4  IT.  4.  c.  2'J.  s.  46. 
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sioners  by  giving  judgment  in  their  own  favour  ex-  Queen's  Bench, 


184S. 


eluded  the  traverse.     [^Coleridge  J.    You  deny  that  they 

have  any  right  to  demur  and  decide  the  demurrer.]     '^®  Quiw 

No  instance  of  such  demurrer   has   been   found.     At  The 

Commissionert 
least,  they  cannot  demur  for  mere  matter  of  form.     If   of  Sewenfor 

their  judgment  on  the  demurrer  is  erroneous,  it  should  Hamlrs. 
seem  that  the  party  aggrieved  by  the  decision  cannot 
have  a  writ  of  error;  Callis^  288(g):  and  in  Commins 
V.  Massam  {b)  two  of  three  Judges  were  of  opinion  that 
the  proceedings  were  removable  by  certiorari,  and  not 
writ  of  error;  which  is  confirmed  by  Rex  v.  Commissioners 
of  the  Fens  (c)  and  SmitVs  Case  {d).  In  Ijord  Dunbar 
V.  T/te  Commissioners  of  Sewers  (e)  the  Court  said  that 
the  commissioners  were  ^'  bound  to  no  legal  forms  in 
strictness:"  if  so,  it  is  just  that  the  opposing  party 
should  have  the  same  latitude.  Callis  says,  p.  215, 
"  that  a  traverse  may  be  taken  to  a  presentment  made 
in  this  court  of  sewers,  and  herein  this  court  may  be 
resembled  to  a  sessions  of  the  peace.**  But,  at  ses- 
sions, a  traverse,  if  informal,  might  be  amended  by  the 
clerk  of  the  peace;  and  that  might  have  been  done 
here,  if  necessary,  by  the  clerk  to  the  commissioners, 
[Lord  Denman  C.  J.  Why  did  not  you  apply  to  this 
Court  sooner  ?  Williams  J.  Might  not  Mr.  Scales  have 
come  to  thi3  Court  when  the  commissioners  rejected 
his  second  traverse,  if  that  decision  was  wrong?]  The 
proceedings  before  the  court  of  sewers  lasted  till  «7«fy, 
1842;  and  this  motion  was  made  in  the  Easter  term 
following.  The  application  is  in  the  nature  of  a  writ 
.of  error;  and  that  would  have  been  in  time.  The 
objections   are   on   the   face  of  the  proceedings  them- 

(a)  And  see  p.  167.  (6)  March,  196. 

(c)  2  Keb,  43.  [d)  1  Ventr,  66. 

(O  1  Keb,  298.  SIS. 

B  B    2 
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Volume  V.      selves.     The  commissioners,  being  in  the  situallon  of 
'___  plaintiffs,  have  decreed,  as  judges,  in  their  own  favour ; 


The  QuMN     g^Yid  they  have  debarred  a  party  brought  before  them  by 
Tiie  presentment  from  his  privilege  of  traversing,  which  is  a 

Commit&ioners  ^ 

of  Sewers  for    Statutory  right,  Callis^    215,  216,  except  in  the  cases 

theTowiR  ./•     I 

Hamltts.      there  specified. 

Lord  Denman  C.  J.  The  prosecuting  party  in  this 
case  has  lain  by  so  long  that  I  think  we  ought  aot  to 
interfere.  If  his  land  has  been  improperly  taxed,  de- 
riving no  benefit  from  the  drainage,  he  may  apply  to 
the  Court  when  he  is  taxed  again.  I  decide  this  solely 
.  on  account  of  the  lapse  of  time.  I  think  that  there  is 
much  weight  in  the  objection^  taken  to  the  proceedings. 

Williams  J.  Mr.  Erie  and  Mr.  Hnrlstone  have  not 
answered  the  objection  that  when  the  second  traverse 
was  rejected  Mr.  Scales  might  have  applied  to  this  Court 
at  once  to  enforce  the  receipt  of  it,  instead  of  suffering 
so  long  a  time  to  elapse.  If  this  burthen  is  to  be  con- 
tinued, there  will  be  another  rate;  and  he  may  then 
make  an  earlier  application. 

Coleridge  J.  I  certainly  think,  as  at  present  ad- 
vised, that  it  was  the  duty  of  the  commissioners  to 
look  into  the  traverse  and  see  if  it  did,  in  substance, 
put  in  issue  the  matlter  which  ^Iy.  Scales  proposed  to 
try.  But  the  more  improper  their  proceeding  may  have 
been  in  this  respect,  the  more  incumbent  was  it  on  Mr. 
Scales  to  seek  his  remedy  at  once,  and  not  lie  by  till 
a  rate  had  been  levied  when  an  attempt  to  unrip  the  pro- 
ceedings would  produce  much  public  inconvenience (/?). 

Rule  discharged. 

(a)  Wi^htman  J.  had  left  the  Court  during  the  argument. 
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Queen*t  Bench. 
1843. 


The  Queen  against  The  Sherifp  of  Middlesex,   ^'^y* 

^  ^  November  24th. 

(Walker  against  The  London  and  Blackwall 
Railway  Company.) 

A  MANDAMUS  having    issued    in   this   case  (a).  On  execution 
of  an  inquiry 

directed  to  the  sherift,  he  impannelled  and  sum-  underarmil- 
moned  a  jury;  and  an  inquiry  was  held,  and  a  verdict  ]!henff stopped 
found  for  the  prosecutor.  In  last  Easter  term  a  rule  preij^SJi^* 
was  obtained,  calling  upon  The  London  and  Blackwall  J^j*  wm  ob-^ 
Railway  Company  to  shew  cause  why  they  should  not  **'"^'J?'*!1*^ 
pay  the  prosecutor  his  costs  of  obtaining  the  rules  nisi  ^  »*»«^  «"» 
and  absolute  for  a  mandamus,  and  of  the  writ,  and  of  damns  should 

not  issue,  di* 

that  application.     The  affidavit  in  support  of  the  rule  recting  him  to 
set  forth  all  the  proceedings,  and  stated  that  the  motion  the  inquiry, 
for  a  mandamus  was  opposed  by  counsel  on  behalf  of  »truct^'by  the 
the  Company.  ^'^^"'^^  u'^u  a 

succeeded 
before  the  she- 
Sir   W.   W.  FoUetti    Solicitor   General,   now   shewed  riff,  opposed 

.the  rule ;  but 

cause.      The  Railway  Company  were  not  parties  to  the  a  mandamus 
motion  for  a  mandamus:  the  Court,  therefore,  has  no  obeyed.    The 
jurisdiction  to  order  payment  of  costs^  by  them.      In  Jl^^^nder 
Regina  v.  Bingham {b)^  where  a  mandamus  had  issued,  ^^^i^ ^^^'^^ 
commanding:  a  justice  to  hear  and  determine  a  com-  ^°?^.***1** 

^        •'  paid  by  the 

plaint  against  The  Eastern  Counties  Railway  Company^  a  company. 

-  1  .  I       ^  ,  Qu«re, 

motion  for  costs  was  made  against  the  Ck)mpany ;  but  whether  the 

company,  not 
being  immediate  parties  to  the  rule,  were  liable  to  costs.     But 
Held  that,  at  all  events,  they  could  not  be  subjected  to  costs  for  supporting  a  judicial 
decision  in  their  favour. 

(a)  WcMcer  ▼.  The  London  and  Blackwall  liailwoMf  Company,  3  Q.  B, 
744. 

(6)  4  Q,  B.  877. 

BBS 
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The 
Sheriff  of 

MlBDLKSBX. 


without  success.  The  Court  of  Exchequer  has  refused 
to  order  payment  of  costs  by  a  person  not  party  to  the 
record,  tliough  the  action  had  been  brought  for  his 
benefit  (a).  Besides,  the  mandamus  here  was  rendered 
necessary  by  a  mistake  of  the  undersheriff  in  his  judicial 
capacity  :  the  Company  ought  not  to  be  subjected  to 
costs  for  upholding  his  decision  in  their  favour. 


Sir  F.  Pollockj  Attorney  General,  contra.  The  Com- 
pany are  justly  liable  to  costs,  having  led  the  under- 
sheriff  into  the  error  of  stopping  the  case  on  the  first 
inquiry.  In  Regtna  v.  Bingham  (b)  this  Court  seems  to 
have  admitted  that  the  party  really  interested  ought  to 
pay  costs;  but  the  motion  was  made  prematurely*  The 
words  of  Stat  1  ^.4.  c.  21.  5.  6.  are  large  enough  to 
authorize  an  order  for  costs  on  parties  interested  either 
directly  or  indirectly. 

Lord  Demman  C.  J.  We  do  not  enter  into  the 
question  whether  the  Company  in  this  case  be  or  be  not, 
as  a  third  party,  exempt  from  costs.  We  must  follow 
the  general  rule  that,  where  a  judicial  decision  has  been 
given,  the  party  who  comes  forward  only  to  defend  a 
judgment  in  his  favour,  and  which  he  is  entitled  to 
suppose  a  right  one,  shall  not  pay  costs. 


Williams,  Coleridge  and    Wightman  Js.    con- 
curred. 

Rule  discharged. 

(a)  See  Hayward  ▼.  Gijffard,  4  Af.  j-  Ifl  194.     Also  Regina  ▼.  Greene^ 
A  Q.  B,  646.  650.,  and  Uie  cases  cited,  p.  652. 
(6)  4  Q.  B.  877. 
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Holmes  against  Newlands.  Fridatf, 

o  November  «4th. 

rHE  Defendanty  in  person,  on  a  preceding  day  of  PUintiflT sued 
out  a  fi.  fa., 

this  term,  obtained  a  rule  calling  on  the  plaintiff  to  which  was  re- 

,  ,  •        r     •  •  J    •      -.1  •  -.    turned  nulla 

shew  cause  why  a  scire  facias,  issued  in  this  cause  at  bona,  and  arter* 
the  suit  of  the  plaiiiliff,  should  not  be  set  aside.  g'jf'  '"J^y" 

Tlie  affidavit  in  support  of  the  rule  stated  (a)  that,   *^)f  J^* 
in  November  1839,  a  fi.  fa.  for  445/.  5s.  issued  on  be-  An  injunction 

issued  to  re- 
half  of  the  plaintiff  on  a  judgment  against  the  defend-  strain  the  »he- 

riff  from  sell- 
ant,  under  which  the  sheriff  of  Surrey^  on  28th  November^  ing,  on  the 

1839,  took  possession  of  all  the  goods  and  chattels  in  g^s  seised  ^ 

defendant's  dwelling  house.     That,  on  the  same  day,  an  p^^^JL  o/^e 

injunction  was  issued  at  the  suit  of  defendant's  wife  to  ^  Ma^"Vn*"*^ 

restrain  the  sheriff  from  seizinir  any  of  the  i^oods  in  Chancery  so 

<^         J  o  reported; 

certain  houses,  including  the  bouse  above  mentioned,  wiiereupon  the 

sberifi*  witli- 

That   the   sheriflf*  remained  in  possession  a   few  days,  drew  from 

and  then  withdrew  by  order  of  plaintiff,  and  returned  plaintiff  then 

Nulla  bona.     That  the  injunction  was  afterwards  dis-  ^^  ^.|,;j.|,  ^^  * 

solved,  and  another  issued,  restraining  the  sheriff  from  uken"but*di8- 

selling  any  of  the  property  under  any  writ  of  execu-  charged,  on  the 

tion  that  had  issued  or  should  issue  in  the  cause.    That  •*'*«  fi-  ^a-  h*** 

not  been  rc- 

on  30th  December^  1839,  the  sheriff  resumed  possession,  turned.   PJain- 

1-        /•     r  •  t   .  .  ^    1        tiff  then  issued 

under  an  alias  fi.  fa.,  and  continued  in  possession  of  the  a  scire  facias 
property  till  31st  December  1840.     That  the  last  writ  ment?"^"  ** 
had  not  been  returned.     That  defendant  was  arrested,  although* it"'' 

must  be  taken, 
after  the  discharge  of  the  ca.  sa.  for  the  non-return  of  the  alias  fi.  fa.,  that  something  had 
been  done  under  the  alias  fi.  fa.,  yet  the  scire  facian  ought  not  to  be  set  aside  for  irre- 
gularity as  having  issued  before  the  return  of  the  alias  fi.  fa.,  inasmuch  as  the  defendant, 
if  any  thing  had  been  taken  under  the  alias  fi.  fa.,  might  plead  the  fact,  whether  that  writ 
had  been  returned  or  not,  and  whether  or  not  the  plaintiff  had  been  satisfied. 

(a)  See  the  sUtement  of  facts  on  the  motion  in  the  Exchequer  Cham- 
ber in  the  same  cause,  4  Q.  B.  858. 

1)  U    ^ 


368 


Q.a    MICHAELMAS  TERM, 


Volume  K 
1843. 

Holmes 

V. 

Nkwlahds. 


January  15th,  18^2,  on  a  capias  on  the  same  demand, 
and  was  discharged  by  rule  of  this  Court  on  10th 
February  1842;  and  that  the  capias  was  returned  and 
filed.  That  a  scire  facias  on  the  same  demand  was 
issued  on  4th  November  1843. 

In  answer,  it  was  deposed  that  the  Lord  Chancellor, 
on  dissolving  the  original  injunction,  ordered  that  the 
sheriff  should  be  restrained  (as  above  mentioned),  and 
that  the  execution  should  be  withdrawn  on  the  plaintiff 
in  equity  paying,  or  giving  security  for,  the  amount 
of  the  execution,  which  had  not  been  done.  That,  after 
the  sheriff  had  resumed  possession,  the  Lord  Chancellor 
referred  it  to  the  Master  to  ascertain  what  portion  of 
the  property  belonged  to  defendant's  wife;  and  the 
Master  reported,  on  29th  January  1841,  that  none  of 
the  property  was  liable  to  the  debts  or  control  of  de- 
fendant; which  report  was  afterwards  confirmed;  and 
the  sheriff,  in  consequence,  withdrew  from  possession 
on  3 1st  December  1840,  before  the  issuing  of  the  ca.  sa. 
That  plaintiff  had  recovered  nothing  in  satisfaction  of  the 
judgment;  and  that  the  ca.  sa.  had  been  issued  on  the 
supposition  that  the  return  of  the  alias  fi.  fa.  was  there 
fore  unnecessary ;  but  that  the  ca.  sa.  had  been  set  aside 
for  want  of  such  return.  That  plaintiff  had,  in  April 
1842,  ruled  the  sheriff  to  return  the  alias  fi.  fa« ;  and 
that  an  attachment  had  issued  against  the  sheriff  for  not 
returning  it;  but  that  the  attachment  had  been  dis- 
charged on  the  ground  that  the  sheriff  was  not  bound 
to  make  such  return. 


IVilles  now  shewed  c^nse.  The  objection  lo  the 
scire  facias  is,  that  it  w*as  issued  while  the  alias  (i.  fa. 
was  unretiirned.     But  nothing  had  been  done  under  the 
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alias  fi.  fa. ;  and  therefore  it  was  not  necessary  to  re-  QueetCs  Bench. 
turn  it.     And  the  scire  facias  was  in  the  nature  of  a  ' 


second  action.  Where  a  writ  of  execution  issues  which  Holmm 
has  been  preceded  by  another  writ  of  execution,  the  Newlamm. 
first  writ  should  be  returned,  in  order  to  complete  the 
chain  of  process,  and  because,  if  any  thing  has  been 
levied  under  the  first  writ,  the  defendant  cannot  bring 
forward  that  fact,  since  he  cannot  plead  to  a  mere  writ 
of  execution.  But  in  scire  facias  it  is  otherwise :  there, 
if  any  thing  has  been  levied  in  the  former  suit,  the  de- 
fendant may  plead  the  fact;  Com.  Dig.  Pleader  (S  L 
15.).  Where  such  matter  can  be  pleaded,  the  first 
writ  need  not  be  returned;  Green  v.  Elgie{a).  The 
defendant  ought  to  be  put  to  his  plea ;  and  the  plaintiff 
may  then  demur,  or  take  the  opinion  of  a  jury  on  the 
facts,  instead  of  the  matter  being  tried  on  affidavit 

The  Defendant^  in  person,  contrd.  The  affidavits  do 
not  shew  that  nothing  has  been  done  under  the  writs  of 
execution :  the  sheriff  withdrew  from  possession  under 
the  injunction ;  but  he  had  held  for  some  time.  The 
scire  facias  must  shew  that  execution  remains  to  be 
made.  Here,  too,  the  process  against  the  person  was 
set  aside  on  the  express  ground  that  there  had  been  no 
return  of  the  alias  fieri  facias. 

Cur.  adv.  vtiU. 

Lord  Denman  C.  J.,  on  the  following  day  {November 
25th),  delivered  the  judgment  of  the  Court. 

This  was  a  rule  for  setting  aside  a  writ  of  scire  facias 
as  irregular,  on  the  ground  that  a  writ  of  fieri  facias  had 

(o)  3  P.  $•  jid   437. 
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previously  been  issued,  executed  and  returned,  and  alsio 
.  an  alias  fieri  facias  issued  but  not  returned.  Cause  was 
shewn  on  two  grounds.  First,  it  was  said  that  nothing 
had  been  done  under  the  alias  fieri  facias.  But  it  ap- 
pears that  a  capias  ad  satisfaciendum,  which  had  issued 
subsequently,  was  set  aside  by  this  Court,  on  the  ground 
that  the  alias  fieri  facias  had  not  been  returned:  we 
cannot  therefore  take  it  that  nothing  was  done  under 
the  alias  fieri  facias.  Secondly,  it  was  argued,  in  op- 
position to  the  rule,  that,  when  a  scire  facias  is  issued, 
it  is  pleadable  to,  and  therefore  no  notice  need  be  taken 
of  a  previous  fieri  facias,  though  it  has  not  been  re- 
turned, and  the  plaintiff  has  not  been  satisfied.  No 
doubt  the  law  is  so,  as  appears  from  MourUney  v.  An- 
drevDS  {a)  and  CUrk  v.  Withers  (b).  It  was  contended 
that  the  scire  facias,  in  this  respect,  resembled  an  action 
of  debt  on  the  judgment,  to  which  a  fieri  facias  under 
the  original  judgment  may  be  pleaded,  and  in  which 
therefore  the  writ  will  not  be  set  aside  for  irregularity 
on  the  ground  of  a  fieri  facias  having  been  issued  on  the 
judgment  but  not  returned.  That,  we  think,  is  a  sound 
view.  To  a  fieri  facias  or  a  capias  ad  satisfaciendum 
the  defendant  has  no  opportunity  of  pleading :  the  Court 
therefore  requires  that  there  shall  be  a  return,  shewing 
what  has  been  done,  before  new  process  is  allowed  to 
issue.  But  this  principle  does  not  hold  where  recourse 
is  had  to  a  proceeding  which  is,  in  effect,  a  new  action, 
and  where  the  defendant  may  defend  himself  by  plead- 
ing what  has  been  done  under  the  original  judgment ; 
and  especially  since  a  seizure  under  the  former  writ 
constitutes  a  good  defence  to  the  scire  facias,  though  the 


(o)  Cto,  Elix,  237. 


(6)  2  Ld,  Ratf/n.  1072 
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sheriff  has  not  returned  the  writ,  nor  the  plaintiff  been    Qu^en^M  Bench, 

1843. 
satisfied.     The  rule  therefore  must  be  discharged.  ' 


Holmes 

V. 

New  LANDS. 


Rule  discharged  (a). 

(a)  See  Holmes  ▼.  Newlands,  post;  February  8th,  1844. 


Simpson  against  Ramsay.  saturdajf, 

^  November  25tb. 

A  RULE  was  obtained  in  this  term,  calling  on  the   If  a  writ  of 
summons  be 
plaintiff  to  shew  cause  why  the  writ  of  summons  in  directed  to  jf. 

this  cause,  or  the  copy  and  service  thereof,  should  not  county  of  JTera, 

be  set  aside,  with  costs.  *o/XJr^ 

The  copy  of  the  writ  was  directed  "To  David  Allen  Coffee  Hou^ in 

'^  the  cUtf  qf  Lon" 

Ramsay  of  Sandling  near  Maidstone^  in  the  county  of  '^**  *!!7'**  ^^ 
Kenly  but  to  be  heard  of  at  Peel^s  Coffee  House^  Fket  process  in  x^- 

don  is  bftd,  and 
Street^  in  the  city  of  London.*^     The  defendant,  by  his  will  be  set 

affidavit  in  support  of  the  rule,  stated  that  he  resided  at  the  latter  part 

39,  Brewer  Street^  Maidstone^  and  not  at  Sandling^  nor  ^^^  ^  ^rect. 

at  Peelers  Coffee  House :  and  that  he  was  served  with 

the  process  in  London,     The  plaintiff,  in  answer,  swore 

that  defendant  had  a  house  at  Sandling,  and  that  plain* 

tiff  had  been  told  by  a  clerk  of  defendant  there  that, 

when  in  town,  he  was  to  be  found  or  heard  of  at  Peel^s 

Cqff^ee  House ;  and  plaintiff  further  stated  that  he  saw 

and  identified  him  at  Peelers,  and  that  he  was  followed 

thence,  and  served  with  the  process  in  London, 


Humfrey  now  shewed  cause.  [  Wightman  J.  The 
Uniformity  of  Process  Act,  2  &  3  W^.4.  c.  39.  s.  1.,  enacts 
that  the  writ  or  copy  shall  mention  "  the  place  and 
county  of  the  residence  or  supposed  residence  of  the  party 
defendant,  or  wherein  the  defendant  shall  be  or  shall  be 
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supposed  to  be;"  " and  every  such  writ  may  be  served  " 
''in  the  county  therein  mentioned,  or  within  200  yards 
of  the  border  thereof,  and  not  elsewhere.'^  The  ser- 
vice in  London  was  warranted  by  the  description  "  to 
be  heard  of  at  Peek's  Coffee  House  "  &c.  "  in  the  city 
of  London"  If  the  party  was  in  fact  at  Peelers  Coffee 
Housej  the  act  was  sufficiently  complied  with.  [Lord 
Dentnan  C.  J.  His  residence  is  stated  to  be  in  Kent^ 
and  you  serve  him  in  London."]  The  object  of  the  sta- 
tute in  requiring  a  particular  address  on  the  writ  was 
only  to  guide  the  sheriff,  so  that  he  might  be  sure  of 
taking  the  right  person. 


J.  Graj/y  contr^,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.     The  statute  cannot  be  so  con- 
strued. 

Williams,   Coleribge,   and   Wightman  Js.  con- 
curred. 

Rule  absolute,  to  set  aside  the 
copy  and  service,  with  costs. 


END    OF   MICHAELMAS   TERM. 
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Wheeler  against  Branscombe. 

REPLEVIN.     Avowry  for  a  quarter's  rent  due  29th  Replevin. 
Avowry  for  a 

September  1841,  from  plaintiiFto  defendant.    Pleas,  quarter's  rent 
1.  Non  tenuit.     2.  That  no  part  of  the  rent  &c.  was  or  pieas:  i.  N<m 
is  in  arrear  in  manner  and  form  &c.     Issues  thereon.  "*''   *    ^"^ 


tn  ^ 

On  the  trial,  before  Wightman  J.,  at  the  Devonshire  {j^JJ^^d^nT^i 
Summer  assizes,  1842,  it  appeared  that,  in  1838,  the  mortgagor  in 

*  '  possession, 

defendant    demised   the    premises   mentioned    in    the  baviugmort. 

gaged  to  H.  in 

avowry  to  tlie   plaintiflP  for  three  years   certain    from  18S4.  Defend- 

,^       ,    ^     I    .       •  ,  i»^    ,  ant, in  1838, de- 

March  25th  m  that  year,  at  an  annual  rent  of  21/.,  pay-  mised  the  pre- 
able   quarterly;   and   that  after  the  expiration  of  the  uffat  an  annual 
three  years  plaintiff  continued  to  occupy  the  premises,  JJiartlnr-^imd 
paying  the   same   rent.     In   1834  the  defendant  had  >ni840heg«^e 

'    •'     ^  IT.  an  authority 

mortffaffed  the  same  together  with  other  premises  to  one  ^  receive  the 

^  ^  °  '  ^  rent  of  the  pre. 

Hawkins  ;  and  in  March  1840,  the  mortgage  still  sub-  mises.  described 

..,.,,  r.-      I  .  1       •  as  occupied  by 

sistmg,  he  signed  and  gave  to  Hawkins  an  authonty  to  plaintiff  and 

receive  the  rents,  as  follows.     "  I  hereby  authorize  Mr.  defendant   H. 

John  Hawkins,  of"  &c.,  "to  receive  the  rents,  quarterly  Jh^ZhorilJ^ 

or  at  any  other  time  or  times  that  he  may  think  proper,  ^  pla«ptiff,  and 

•^  ^  r      I      '    gave  him  notice 

not  to  pay  rent 
to  defendant  but  to  H.  Plaintiff  accordingly  paid  several  quarters*  rent  to  H. :  but,  tliortly 
before  Michaelmat  1841,  when  the  quarter's  rent  mentioned  in  the  avowry  became  due,  de- 
fendant gave  notice  to  plaintiff  not  to  pay  it  to  U,  but  to  defendant.  Plaintiff  paid  to  neither ; 
and  defendant  distrained.  At  that  time,  a  small  arrear  of  intereit  was  due  from  defendant 
to  H,  under  the  mortgage.     Held, 

1.  That  tlie  authority  and  payments  of  reut  effected  no  change  in  the  tenancy,  and  that 
the  issue  on  the  plea  of  non  tenuU  roust  be  found  for  the  defendant. 

^.  That  the  issue  on  the  plea  of  rUnt  in  arrere  must  also  be  found  for  the  defendant, 
since,  if  the  facts  proved  Amounted  to  a  defence,  they  ought  to  have  been  made  the  subject 
of  a  special  plea.     But 

Sembkt  that  the  facts  did  not  amount  to  a  defence. 

(a)  The  Court  sat  in  Banc  on  the  87th  and  ?8th  of  November^  and 
from  the  4  th  to  the  9th  of  December,  inclusive. 
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Foiunu  V.      of  Mr.  Wheeler  and   Mr.  Eardleyy  for  the  houses  that 
]__   ihey  now  occupy  belonging  to  me,  situate  in  Torquay^ 

Whiblbr  Hawkins  made  the  plaintiff  acquainted  with  the  terms 
BftANscoMBE.  of  this  authority,  and  also,  in  ilfay  1840,  served  him 
with  notice  not  to  pay  to  Branscombe  "  your  former 
landlord  of  the  same ;  he  having  agreed  that  the  rents 
arising  therefrom  shall  in  future  be  paid  to  me,  or  to 
my  order.  J.  Hawkins'*  After  this  notice  plaintiff 
paid  his  rent  to  Hawkins  until  a  short  time  before  the 
rent  avowed  for  became  due,  when  the  defendant  di- 
rected the  plaintiff  not  to  pay  any  more  rent  to  Haw- 
kinSy  but  to  pay  it  to  the  defendant.  The  plaintiff  did 
not  pay  the  rent  avowed  for  to  either  party ;  whereupon 
the  defendant  distrained.  The  jury  found  that  at  the 
time  of  the  distress  a  small  arrear  of  interest  {2s.  6d,) 
was  due  to  Hawkins  under  the  mortgage.  The  learned 
Judge  was  inclined  to  think  that  the  pleas  were  not 
proved,  but  permitted  a  verdict  to  be  entered  for  the 
plaintiff,  reserving  liberty  to  move  to  have  the  verdict 
entered  for  the  defendant. 

In  Michaelmas  term,  1842,  Bompas  Serjt.  obtained  a 
rule  nisi  accordingly. 

Cramder  and  «7.  Greetiwood  now  shewed  cause.  There 
are  two  questions  in  this  case;  first,  whether,  on  the 
facts,  the  plaintiff  had  any  answer  at  law  to  the  de- 
fendant's claim  of  rent:  secondly,  whether  the  pleadings 
were  sufficient  to  let  in  such  answer.  It  appears  that 
the  defendant  had  given  the  mortgagee  an  authority  to 
receive  the  rent,  and  that  the  plaintiff  had  assented  to 
%  this   arrangement;   which   facts   raise  a  sufficient  an- 

swer to  the  defendant's  claim.     The  authority,   being 
coupled  with  an  interest,  could  not  be  revoked  as  long 
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as  any  part  of  the  sum  secured  by  mortgage  remained  un-   Queen's  Benek, 
satisfied;  and  the  jury  have  found  that  2s.  6d.  did  remain  °     * 

unpaid  for  interest.     The  defendant's  estate  was  only      Whmlir 
that  of  a  tenant  by  sufferance ;  and  the  plaintifTs  tenancy    Branscomm. 
to  him  was  only  a  tenancy  sub  modo^  subject  to  the  au- 
thority.    The  mortgagee  had  a  right  to  demand  payment 
from  the  plaintiff;  and  the  plaintiff  had  a  right  to  pay 
the  mortgagee ;  therebre  no  rent  was  in  arrear  to  the 
defendant.     This  case  is  like  Dyer  v.  Bamley  {a) :  there, 
on   pleadings   similar  to    those    now    under  consider- 
ation, and  arising  out  of  a  distress  in  June  1820  for 
rent  due  25th  March  1820,  it  appeared  that  in  1796 
Harcourt  demised  to  Saul^  for  a  term  of  sixty  eight 
years,  premises  which  were  then,  and  to  the  time  of  the 
distress,  subject  to  a  mortgage:  in  1808  Saul  assigned 
the  term  to  Northwood,  who  underlet  to  the  plaintiff:  in 
1818  Harcourt  conveyed  his  reversion  to  Bamsbottom^ 
under  whom  the  defendant  made  cognisance :  in  1819 
the  mortgagee  gave  the  plaintiff  notice  not  to  pay  rent 
to  any  person  but  the  mortgagee's  attorney.   Northwood^ 
who  indemnified  the  plaintiff,  had  paid  the  rent  to  Har- 
courty  but,  at  the  time  of  the  distress,  was  Harcomi*^ 
general  agent,  and  had  paid  the  interest  on  the  mort- 
gage, to  the  amount  of  the  rent  reserved,  from  1816  to 
April   1820:    none  of  the   parties    having   recognised 
Ramsbottom  as  landlord,  he  stood  only  in  the  situation  of 
Harcourt ;  and  it  was  held  that  the  undertenant  might, 
under  riens  in  arrere,  avail   himself  of  the  payments. 
So,  in  the  present  case,  nothing  was  in  arrear  to  the 
defendant.      [Lord  Denman  C.  J.     Why  not?      The 
case  cited  shews  that  payment  to  the  mortgagee  would 
have  been  payment  to  the  defendant  so  as  to  support 

(o)  2  Bing,  94. 
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Volume  V,      the  plea  of  riens  in  arrere.       Colaidge  J.     Tlie  mort- 
gagee  could   have  distrained  only  in  the  defendant's 


1843. 


Whbilir  name.]  The  authority,  being  coupled  with  an  interest, 
Braxscombs.  was  irrevocable,  and  operated  as  an  extinguishment  of 
the  original  demand,  so  as  to  support  the  plea  of  riens 
in  arrere.  In  Crofwfoot  v.  Gumey  [a)  it  appeared  that, 
Streaiher  l)eing  indebted  to  SoUy^  and  Gumey  indebted 
to  StreatheVy  Streaiher  requested  Guniey  to  pay  Solly 
whatever  might  be  due  from  Gurney  to  Solly^  which 
Gumey  promised  Solly  to  do  when  the  amount  should 
be  ascertained ;  and  it  was  held  that  this  authority  was 
not  countermanded  by  the  bankruptcy  of  Streaiher  after 
the  amount  was  ascertained,  and  that  therefore  the 
debt  did  not  pass  to  Slreather^s  assignees.  Alderson  J. 
there  rested  his  judgment  on  Hodgson  v.  Anderson  (&), 
where  it  was  held  that,  although  a  creditor  has  a  right 
to  insist  on  payment  to  himself  or  his  appointee,  yet, 
having  once .  given  an  order  for  the  payment  of  his 
debt  to  a  third  person,  he  has  no  right  to  revoke  that 
order,  provided  there  be  a  pledge  by  the  person  to. 
whom  the  authority  is  given  that  he  will  pay  the  debt 
according  to  the  authority.  The  only  question,  then, 
on  the  point  now  before  the  Court  is  whether  the  mort- 
gagee could  h^ve  sued  the  plaintiff  for  this  rent :  and 
that  question  must  be  answered  in  the  affirmative;  for  the 
authority  had  been  communicated  to  the  plaintiff,  and 
he  had  made  several  payments  of  rent  to  the  mortgagee 
on  the  footing  of  that  authority,  so  that,  if  the  question 
had  been  put  to  the  jury,  they  must  have  found  that  all 
the  parties  assented  to  the  arrangement.  In  all  the 
cases  where  the  person  claiming  under  the  authority  has 


(a)  9  Bing,  S72.     See  Huldtiiuon  v.  Hetfworik,  9  A.  ^  E,  375. 
(6)  3   P.  4  C.  842.  853,  854. 
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failed,  it  has  been  for  want  of  assent  by  one  or  other  of  Queen*t  Bench. 
the   parties.      In   Gausscn  v.  Morton  [a)  a  copyholder  '___ 


had  given  a  power  of  attorney  to  his  creditor  to  appear  Whkeler 
for  him  and  surrender  his  copyhold  to  the  use  of  a  Branscombk. 
purchaser,  and  to  sell,  and  receive  the  purchase  money  : 
this  power  he  attempted  to  revoke  by  deed  and  notice 
to  the  steward  of  the  manor  before  any  surrender;  but 
the  steward  took  a  surrender  to  the  use  of  a  purchaser 
from  the  creditor :  and  it  was  held  that  the  authority  was 
irrevocable,  and  the  estate  vested  in  the  surrenderee. 
And  the  only  reason  why,  in  Watson  v.  King{b),  an  au- 
thority to  a  creditor  to  sell  his  debtor's  shares  in  a  ship 
was  held  to  be  revoked  by  death  was  that  a  person 
could  not  be  authorized  to  act  in  the  name  of  a  dead 
man.  In  Wilson  v.  Coupland  (c),  all  parties  having  as- 
sented to  the  assignment  of  a  debt  for  money  had  and 
received,  it  was  held  that  the  assignee  might  recover 
against  the  original  debtor  in  an  action  for  money  had 
and  received.  The  doctrine  is  contained  in  the  words  of 
Buller  J.  in  Tatlock  v.  Hmris  (d) :  "  Suppose  J.  owes  B. 
100/.,  and  B.  owes  C,  100/.,  and  the  three  meet,  and  it 
is  agreed  between  them  that  ji.  shall  pay  C.  the  100/.; 
J?.*s  debt  is  extinguished,  and  C.  may  recover  that  sum 
against  A"  It  follows  that  the  plaintiff  here  is  entitled 
to  recover  if  the  pleadings  are  sufficient  to  let  him  into 
his  case. 

As  to  this  latter  point :  in  Johnson  v.  Joties  (e)  it  seems 
to  have  been  taken  for  granted  that  a  tenant,  in  replevin 
against  his  landlord,  may,  under  the  general  plea  of  riens 
in  arrere,  shew  payments  to  the  landlord's  mortgagee. 
[Wightman  J.    This  plea  denies  in  general  terms  that 

(o)  10  B,  i  a  731.  (6)  4  Camp,  272. 

(c)  5  B.  4  AI(L  228.  {d)  3  T.  R,  174.  ISa 

(e)  9  A,  i  E.  809.     See  Damet  v.  Stacey,  \2  A,  ^  E.  506. 
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the  rent  was  due,  without  saying  to  whom.]  The  plain- 
tiff contends  that  no  rent  was  due  to  the  defendant:  if 
that  be  so,  the  issue  on  riens  in  arrere  in  manner  and 
form  &c.  must  be  found  for  the  plaintiff.  In  Johnson  v. 
Jone$  (a)  payment  to  the  mortgagee  was  considered  to 
be  a  defence  under  this  plea;  the  only  difference  in  the 
present  case  is  that  the  plaintiff  has  not  paid,  he  is  only 
liable  to  pay.  {^IVightman  J.  That  may  make  all  the 
difference  on  this  issue :  the  plea  is,  that  plaintiff  is  in 
arrear  to  nobody :  the  evidence  is,  that  he  has  not  paid 
anybody.]  The  equity  of  the  case  is  with  the  plaintiff: 
and,  if  he  cannot  avail  himself  of  the  facts  under  this 
plea,  the  defendant  will  be  taking  advantage  of  his  own 
wrong :  the  plaintiff  could  not  have  pleaded  nil  habuit 
in  tenementis,  or  any  thing  equivalent;  AlcAofTie  v. 
Gomme(b).  [H^ightman  J.  He  might  have  paid  the 
mortgagee  as  the  defendant's  agent  There  is  rent  in 
arrear :  the  fallacy  is  in  arguing  that  it  is  not  in  arrear 
to  the  defendant.  In  Taylor  v.  Zamira  (c)  the  whole  rent 
had  actually  been  paid  to  a  party  whom  the  landlord 
had  authorised  to  distrain,  and  who  had  threatened  to 
do  so.]  In  IVharlon  v.  lValker{(1\  where  the  party 
claiming  under  the  authority  failed  from  not  having 
himself  assented  to  the  arrangement,  Idttledale  J.  said : 
"  Even  if  the  parties  had  met  and  agreed,  and  the  debt 
from  Lythgoe  had  been  discharged,  still  no  money  having 
been  received  by  the  defendant  to  the  plaintiff^s  use,  the 
latter  must  have  declared  specially  on  the  agreement.*' 
So,  here,  the  mortgagee  might  have  declared  specially 
against  the  plaintiff;  but,  if  so,  the  debt  from  the  plain- 
tiff to  the  defendant  is  extinguished,  and  nothing  is  in 
arrear  to  the  defendant. 

(o)  ^  A.^  E,  809.  (6)  2  Bmg.  54.  (c)  6  Taun. 

((f)  4  ^.  ^  C.  163.    It  was  there  said  that,  to  give  the  right  of  action, 
the  debt  to  the  assignee  from  the  party  assigning  must  be  eitinguished. 
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Bompas   Serjt.,   contra.     The   tenancy   having  been   Queen*t  Bmck. 

created  subsequently  to  the  mortgage,  the  mortgagee ' 

could  not,  by  merely  giving  notice  to  the  lessee  and  re-  Wheeuer 
quiring  the  rent  to  be  paid  to  himself,  make  the  lessee  Brahscombe. 
his  tenant,  or  entitle  himself  to  distrain  for  arrears  of 
the  rent ;  Evans  v.  EUioi  {a) :  and  the  instrument 
%  giving  the  authority  could  not  have  any  such  effect;  for 
it  asserts  the  tenancy  to  the  mortgagor;  and,  if  the  mortr 
gagee  had  distrained,  he  must  have  made  cognizance 
under  the  defendant  or  avowed  in  his  name.  [He  was 
then  stopped  by  the  Court.] 

Lord  Denman  C.  J.  A  tenant  is  often  placed  in  an 
awkward  position  when  called  upon  to  elect  between 
conflicting  claimants.  Here  the  tenancy  was  originally 
to  the  mortgagor;  and  the  instrument  authorizing  the 
mortgagee  to  receive  the  rents  does  not  affect  to  make 
any  change  in  the  tenancy :  the  payment  of  rent  to  him 
from  time  to  time  under  such  an  authority  did  not 
create  the  relation  of  landlord  and  tenant  between  him 
and  the  plaintiff.  This  disposes  of  the  issue  under  mm 
tenuiL  As  regards  the  plea  of  Hens  in  arrert^  the  evi- 
dence shews  that  rent  was  in  arrear :  if  there  was  such  a 
binding  engagement  between  the  parties,  for  the  pay- 
ment of  the  rent  to  the  mortgagee,  ns  would  be  an  an- 
swer to  the  defendant's  claim  of  rent  from  the  plaintiff,  . 
that  ought  to  have  been  made  the  subject  of  a  distinct 
plea :  no  case  has  been  cited  shewing  that  such  defence 
is  available  under  riens  in  arrere. 

Williams  J.  concurred. 

(a)  9  A.i^  El,  342, 

cc  2 
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FoiuHie  F.  CoLEiUDGE  J.     I  am  of  the  same  opinion.     The  do- 

184-3 
'  cuments  shew  the  intention  of  the  parties  not  to  have 


Whkklkr  been  to  dispose  of  the  reversion,  but  to  make  the  mort- 
Brakicombx.  gagee  the  agent  or  bailiff  of  the  mortgagor,  with  autho- 
rity to  receive  the  rents.  It  is  not  necessary  to  say 
with  what  interest  this  authority  was  coupled :  it  was 
probably  a  sufficient  interest  to  make  the  authority^ 
irrevocable.  But,  assuming  that  to  be  so,  and  to  be  a 
good  answer  for  the  plaintiff,  it  is  an  answer  which  does 
not  arise  on  the  plea  of  tietis  in  arret  e :  at  the  most,  the 
facts  shew  that  rent  was  in  arrear,  which,  under  the 
authority,  the  plaintiff  ought  to  have  paid  to  another 
person. 

WiGHTMAN  J.  I  am  of  the  same  opinion  as  to  the  plea 
of  non  tenuit.  As  to  the  plea  of  Hens  in  anere,  I  think 
that  such  an  authority  would  probably  be  irrevocable, 
and  that,  if  the  plaintiff  had  paid  the  rent  to  the  mort- 
gagee, this  might  have  fallen  within  the  cases  which 
have  been  cited :  but  the  difficulty  is  that  the  rent  has 
not  been  paid  :  if  the  facts  amount  to  an  answer,  they 
ought  to  have  been  pleaded  in  excuse  of  non  payment 
to  the  defendant. 

Lord  Denman  C.  J.  None  of  us  mean  to  say  that 
the  authority  in  this  case  would  support  such  a  plea. 
A  mere  authority  to  pay  is  very  different  from  an  en- 
gagement binding  on  all  parties. 

Rule  absolute. 


Tuesday,  The  Wcst  LoNDON  RailwEV  Company  against 

November  2Bth.  ^  •'  r      .^       o 

Bernard. 
Reported,  3  Q.  B.  87S. 
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Queen*s  Bench, 
1843. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Magnay,  Rogers,  and  Walter  against  Burt.   jij^l^Xrmh. 

CASE,  by  the  defendant  in  error  ai^ainst  the  plaintiffs  No  action  lies 
^  &  I  against  a  sheriff 

in  error.  or  his  officer 

The  declaration   charged  tjiat,  whereas   heretofore,  party  attending 
and  before  and  at  the  time  of  the  committing  of  the  monsfroma' 
grievance  hereinafter  mentioned,  the  defendants  Mag"  i^be'aMeged 
nay  and  Rogers  had    been  and  were  sheriff*  of  Mid-  ^^ai  the  party 

^  ^  was  thereby 

dlesex.  and  the  defendant  Walter  was  then  an  officer  of  privileged,  and 

that  the  de- 

the  said  other  defendants ;  and  that,  before  the  com-  fendants  knew 

the  fact,  and 

mitting  &c.,  on  &c.,  an  order  was  made  by  the  Court  of  made  the  arrest 
Review,  in  the  matter  of  one  Henry  Charles  Curlewisj      if  a  party 
of  &c.,  against  whom  a  fiat  in  bankruptcy  had  issued,  nnd"ilw  Court 
whereby  the  said  Court  of  Review  did  order  that  it  be  o^frTiiTto  be 
referred  to  William  Scrope  Ayrton^  Esquire,  an  officer  of  d^«*ha»"ged  on 
Her  Majesty's  Court   of  Bankruptcy,  to  inquire  and  that  he  was  in 

attendance 

State  whether,  at  the  date  and  suing  forth  of  the  said  under  order  of 

fiat,  there  was  any  and  what  debt  due  from  the  said  the  officer 

//.  C.  Curlewis  to  plaintiff",  the  petitioning  creditor  under  noTd^MrbargT 

the  said  fiat,  in  the  said  order  mentioned,  sufficient  in  remiJy  nf  any) 

amount  to  support  the  said  fiat,  and  that,  for  better  ^*^**jg*^J; 

making    the   said    inquiry,    all    necessary   and    proper  trespass,  not 

parties  were  severally  to  be  examined  before  the  said  malice  be 

alleged. 

W.  S.  Ayrton^  upon  interrogatories  or  otherwise,  touch-  So  held  by 

ing  the  matters  in   question,  as  the  said    W.  S.  Ayrton  of  Exchequer 

should  think  fit,  &c.,  and  that  the  said   W,  S.  Ayrtofi  versingThe'^^' 

was  to  be  at  liberty  to  examine  the  said  H.  C.  Curlraois,  {l^^c^^,\'^f 

C  Q    ^  Queen's  Bench. 
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Vaiume  K      the  Said  petitioner  in  the  said  order  mentioned,  and  the 
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said   plaintiiF,   the  said   respondent  in   the  said  order 


Maonat       mentioned,  or  either  of  them  :  as  by  the  said  order, 
BwM.        g^c.,  will  more  fully  appear. 

.  That  afterwards,  and  before  the  committing  of  the 
grievances  &c.,  to  wit  on  &c.,  the  said  W.  S.  Ayrton  did, 
in  pursuance  of  the  said  order,  by  a  summons  id 
writing  signed  by  the  said  W.  S.  At/rtOHj  summon  plain- 
tiff (defendant  in  error)  to  appear  before  him  on  Tuesday 
the  28th  day  of  June  1842,  at  eleven  o'clock  in  the 
forenoon,  at  the  office  of  the  Registrar  in  Bankruptcy, 
Quality  Court y  Chancery  Lane^  there  to  be  examined 
by  or  before  him  the  said  W.  5.  Ayrion  in  the  aforesaid 
matter  of  the  said  i7.  C  Curlewis.  That  afterwards, 
and  before  the  committing  &c.,  to  wit  on  &c.,  plaintiff 
was  duly  served  with  the  said  summons,  and  in  obedience 
thereto,  he  did  afterwards,  to  wit,  at  eleven  o'clock 
on  &c.,  the  day  and  year  in  the  said  summons  men- 
tioned, attend  at  the  said  Registry  Office  in  his  own 
person  before  the  said  fV.  S.  Ayrton^  in  the  aforesaid 
matter,  under  the  aforesaid  reference;  and  that  after- 
wards, to  wit  on  the  day  and  year  last  aforesaid,  and 
after  plaintiff  had  been  attending  at  the  Registry  Office 
before  the  said  W.  S.  Ayrton  for  the  purpose  aforesaid, 
and  whilst  he  was  leaving  the  said  Registry  Office  for 
the  purpose  of  returning  to  his  place  of  abode,  and  was 
returning  to  his  place  of  abode,  defendants,  so  being 
such  sheriff  and  such  officer  as  aforesaid,  and  before 
any  reasonable  time  had  elapsed  for  the  return  of  plain- 
tiff to  his  said  place  of  abode,  well  knowing  that  plain- 
tifl*  was  then  privileged  from  arrest,  and  disregarding 
their  duty  in  that  behalf,  wrongfully  and  maliciously 
took  and  arrested  plaintiff  by  his  body,  and  then  kept 
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and  detained  plaintiff  in  custody  for  a  space  of  time,  to  QwxfCs  Bench. 
wit  five  days,  after  defendants  had  been  requested  to  ^^^^* 
discharge  plaintiff  from  and  out  of  their  custody,  under  Magkat 
and  by  virtue  of  a  certain  writ  of  capias  ad  satisfa-  Bury. 
ciendum,  directed  to  defendants  Sogers  and  Magnay  as 
such  sheriff  of  Middlesex^  whereby  our  said  Lady  the 
Queen  commanded  the  said  sheriff  that  he  should  take 
plaintiff  &c.,  so  that  he  might  have  his  body  before  the 
Barons  of  Her  Majesty's  Exchequer,  &c.,  to  satisfy  one 
&  L.  Curlewis  the  sum  of  SOO/.,  which  by  the  consider- 
ation and  judgment  of  the  said  Court  was  then  and  there 
adjudged  to  the  said  S.  L.  Curlewis  for  his  damages  &c., 
as  by  the  record  &c.  That  afterwards,  to  wit  on  &c.,  by  a 
certain  order  then  made  by  the  said  Court  of  Review  in 
the  matter  of  the  said  H.  C.  Curlewis,  a  bankrupt,  bear- 
ing date  the  day  and  year  aforesaid,  it  was  ordered  that 
the  sheriff  of  Middlesex  should  discharge  plaintiff  out  of 
the  custody  of  defendants  Magnay  and  Rogers^  as  such 
sheriff  of  Middlesex  as  aforesaid,  in  which  custody 
plaintiff  was  detained  at  the  suit  of  the  said  S.  L.  Cur^ 
lewis :  of  all  which  premises  defendants  had  notice.  Yet 
defendants,  further  disregarding  their  duty  in  that  be- 
half, did  not  nor  would  then  discharge  plaintiff  out  of 
the  custody  of  defendants  Magnay  and  Rogers  as  such 
sheriff  of  Middlesex  as  aforesaid,  but,  on  the  contrary 
thereof,  wrongfully,  unlawfully  and  maliciously,  and 
against  the  will  of  plaintiff,  kept  and  detained  plaintiff 
in  their  custody  for  a  long  time,  to  wit  for  a  space  of 
five  hours,  after  they  had  notice  of  the  said  last  men- 
tioned order. 

Plea,    by   Magnay  and    Rogers^    Not   guilty.     Issue 
thereon. 

c  c  4 
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Fohtme  F. 
184S. 

MaON4T 

▼• 
Bust. 


Pleas  by  Wallet:  1.  Not  guilty.  Issue  thereon. 
2,  That  Walter  had  not  notice  of  the  order  of  the  Court 
of  Review.     Issue  thereon. 

On  the  trial,  before  Williams  J.,  at  the  Middlesex  sit- 
tings in  Hilary  term,  1843,  a  verdict  was  found  for  the 
plaintiff  below  on  all  the  issues,  with  25/.  damages  ge- 
nerally. In  the  same  term  (a)  Kennedy  moved  for  a  rule 
for  a  new  trial  (on  account  of  an  alleged  misdirection), 
or  to  arrest  the  judgment  on  the  grounds  stated  in  the 
argument  on  error.  The  Court  refused  to  arrest  the 
judgment,  being  of  opinion  that  an  action  on  the  case 
lay,  since  it  appeared  that  the  sheriff  had  maliciously 
and  knowingly  transgressed  his  duty.  Patteson  J.  re- 
ferred to  the  last  sentence  of  Lord  Mansjield^s  judgment 
in  TarUon  v.  Fisher  {b).  The  Court,  also>  after  time 
taken  to  consider,  refused  the  rule  for  a  new  trial. 
Judgment  was  entered  for  the  plaintiff  below. 

Error  on  this  judgment  having  been  brought  in  the 
Exchequer  Chamber,  the  case  was  argued  in  last  Easter 
vacation  {May  18th,  1843),  before  TindalC.i.^  Erskine 
and  Cresswell  Js.,  and  Parke^  Alderson  and  Rolfc  Bs. 


Kennedy  for  the  plaintiffs  in  error  (defendants  below). 
The  declaration  contains  two  counts,  or  two  breaches, 
but  is  insufficient  in  both. 

As  to  the  first  count  or  breach.  First,  no  action  lies 
at  all  against  the  sheriff,  for  arresting  a  privileged  person, 
at  the  suit  of  such  person.  In  Tarlton  v,  Fisher  {b)y 
Cameron  v,  Lightfoot{c)  and  Crossley  v.  Sha'u:{d)  it  was 
held  that  trespass  does  not  li^.     The  reasons  given  by 

(a)  January  1  Stli.  Before  Lord  Denman  C.  J. ,  Patteson,  Coleridge 
and  Wightman  Js. 

(6)  9  Doug.  671.  (c)  2  r.  Bi.  1190. 

(rf)  2  r.  Bi.  1C85. 
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the  Court  in  these  cases  shew  that  no  action  at  all  lies.  Queen^t  Bench 

1848 
In  Tarlton  v.  Fisher  {a),  indeed,  "Lord  Mansfield  said:    *__ 

**  Whether,  if  the  defendants  had  done  any  thing  op-  ^Iaokat 
pressive,  with  full  notice  of  all  the  circumstances,  an  Bust. 
action  on  the  case  might  be  maintained,  would  be  an- 
other question."  But  fViiles  J.,  who  thought  the  action 
would  lie  in  the  case  of  an  arrest  after  notice  (owing  to 
the  particular  words  of  the  act  on  which  the  plaintiff 
there  relied,  stat.  20  G.  3.  c.  64.  s.  2.)»  or  an  unreason- 
ably long  detainer  after  arrest  and  subsequent  notice, 
took  for  granted  that  the  form  would  be  trespass.  In- 
deed, in  the  case  of  an  unreasonably  long  detainer, 
the  plaintiff  might  reassign  the  excess,  which  shews 
that  it  is  a  substantive  trespass.  The  party  there  was 
not,  properly  speaking,  privileged,  but  made  free  from 
arrest  by  statute.  The  objection  to  the  action,  in  any 
form,  is  that  the  privilege  is  not  that  of  the  party 
arrested  but  of  the  Court.  The  proper  proceeding  is 
a  writ  of  privilege,  or  a  motion  for  the  discharge  of  the 
party :  Walters  v,  Rees  (i).  Butler  i.  says,  in  Tarltoti  v. 
Fisher  (a),  that,  in  cases  of  bankrupts  and  insolvents, 
"  hundreds  have  been  arrested,  but  there  never  was  an 
instance  of  an  action  against  the  sheriff  or  his  officers  in 
such  cases."  Here  the  declaration  alleges  knowledge 
on  the  part  of  the  plaintiffs  in  error :  that  means,  know- 
ledge of  the  facts  stated  in  the  inducement,  and  that 
this  defendant  in  error  had  attended  under  order  of  the 
Court,  and  was  returning.  But  they  did  not  know 
whether  the  defendant  would  claim  his  privilege,  nor 
whether,  if  he  did,  the  Court  would  allow  it.  It  is 
often  disallowed,  as  where  the  attendance  is  not  bona 
fide;  Mcekins  y. Smith  (c).     And  on  these  grounds  the 

(a)  2  Dovg.  671.  (6}  4  B,  Moore,  34. 

(c)  1  //.  Bl  636. 
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Foimme  y.      decision  in  Cameron  v.  Lightfoot  {a\  which  was  a  case 

'        of  privilege,  is  expressly  placed.     The  sheriff  would  be 

Maomat  liable  for  an  escape  if  he  abstained  from  arresting  in  a 
Bust.  ^^$6  where  the  privilege  was  not  ultimately  allowed;  and 
he  is  not  compellable  to  exercise  the  discretion  at  his 
own  risk,  as  is  urged  by  Ashurst  J.  in  Tarlton  v. 
Fisher  {b).  In  Cameron  v.  Lightfoot  {a)  the  Clourt  re* 
ferred  to  two  cases,  Gierke  v.  Molineux  {c)  and  Van- 
deveUe  v.  LiueUin  (d)y  from  which  it  appears  that  the 
arrest  of  a  privileged  person  is  not  void.  In  Sherwood 
v.  Benson  (e)  the  sheriff  had  released  a  prisoner  on  pro- 
duction of  his  certificate  in  bankruptcy;  and,  an  action 
for  an  escape  having  been  brought,  the  Court  of  Com- 
mon Pleas  refused  to  stay  proceedings.  It  is  true  that, 
if  a  plaintiff  maliciously  sue  out  a  writ  against  a  pri- 
vileged party,  he  will  be  liable  to  an  action  on  the  case ; 
WhaUey  v.  Pepper  {g)  (where  Littledale  J.  said  that  the 
instances  were  not  numerous):  though  without  know- 
ledge it  would  not  lie ;  Stokes  v.  White  (A).  So  doubtful 
are  questions  of  privilege  considered  to  be,  that  a  de- 
claration merely  alleging  privilege  generally,  without 
shewing  the  facts  on  which  it  rests,  is  bad  on  general 
demurrer ;  Uqyd  v.  Wooil  (i).  Secondly,  if  any  action 
lie,  it  must  be  trespass.  The  proper  course  must  be  to 
declare  for  the  arrest  and  reply  the  privilege  to  a  justifi- 
cation under  process;  and  a  detainer  after  notice  of 
the  privilege  might  be  new  assigned.  This  is  an  at- 
tempt to  waive  a  trespass  and  rely  upon  the  malice  as 

(a)  2  W.  Bl.  1190.  (6)  2  Doug,  671. 

(c)  1  Xeb,  845.     S,  C.  Sir  T.  Rt^ftn,  100.,  1  Lev.  159.,  1  SitL  269. 

(d)  1  Xeb.  220.  (e)  4  Taun.  631. 
fe)  7  C.  4-  P.  506. 

(h)  i  Cro.  M.  4^  B.  223.     S.  C.  4  Tyrwh,  786. 
(0  5  A,  i  B,  228. 
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ground  for  an  action  on  the  case :  but  that  cannot  be  Queen^t  Bench. 

done,  any  more  than  in  on  action  for  a  battery.     In  ' 

Smith  V.  Egginioti  (a)  trespass  was  brought  for  false  Maomat 
imprisonment;  and  the  defendant  justified  under  a  writ  Burt. 
in  Chancery ;  to  which  the  plaintiiF  replied  that  de- 
fendant was  bound  to  discharge  the  plaintiff  within 
a  certain  time  after  the  arrest  (under  stat.  11  G.  4. 
&  1  fF.  4.  c.  36.  5.  1 5.  rule  5.) :  and  it  was  held  that, 
the  original  taking  not  being  complained  of,  the  action, 
if  maintainable  at  all,  should  have  been  in  case;  and 
that,  even  if  trespass  were  maintainable,  the  illegal  part 
of  the  detainer  ought  to  have  been  new  assigned :  but 
the  Court  were  strongly  inclined  to  the  opinion  that  no 
action  lay  at  all.  Here,  however,  the  original  taking  is 
the  act  complained  o£ 

Next,  as  to  the  second  count  or  breach.  That  is 
clearly  a  trespass,  if  any  cause  of  action  at  all.  Every 
detainer  is  a  continuing  trespass.  Several  of  the  cases 
just  cited  apply  to  this  breach.  Lambert  v.  Hodg^ 
son  (6)  also  shews  that  the  illegal  detainer  may  be  new 
assigned  as  a  substantive  trespass.  I'he  subsequent  de- 
tention is  a  distinct  false  imprisonment,  as  was  said 
by  Bayley  J.  in  Martin  v.  Francis  (c).  In  Blessley  v. 
Sloman{d)  it  was  taken  for  granted  that  trespass  was 
the  proper  remedy  for  such  a  detainer.  So  trespass  is 
the  proper  remedy  against  a  magistrate  for  maliciously 
granting  a  warrant  without  any  information;  Morgan 
v.  Hughes  {e),  [^Tindal  C.  J.  referred  to  Leame  v. 
Bray  (^).]  The  principle  of  that  case  is  that  trespass  is 
the  proper  remedy  for  injury  which  results  immediately 
from   the  defendant's  act:    and   that  principle  is  also 

(a)  7  //.  §•  £.  167.  (6)  1  Bing.  317. 

(r)   1   ChUt,  241.  (d)  3  Af.  4-  IF.  40. 

(<-)  2  T.  R.  225.  ig)  3  Eati,  593. 
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Fjiume  r.      recognized  in  T\tmer  v.  Hawkins  (a),  where  the  action 

^ '__    was  held  to  be  in  case,  and  well  brought,  because  the 

Maoxat       injury  was  caused  by  a  nonfeazance;  and  in  Ogle  v. 
BuftT.         Barnes  (&). 

llien,  even  supposing  that  case  may  be  maintained 
on  the  first  breach  or  count,  still,  the  damages  being 
entire,  if  the  second  breach  or  count  be  ground  for  an 
action  of  trespass  only,  there  is  a  misjoinder.  Neither 
part  of  the  complaint  can  be  treated  as  immaterial. 

Jervis^  contra.  The  declaration  sets  out  fully  the 
facts  on  which  the  privilege  rests;  so  that  the  Court,  in 
accordance  with  Uotfd  v.  Wood  (c),  can  judge  whether 
the  privilege  existed.  The  defendant  below  could  not 
have  traversed,  by  their  plea,  the  fact  that  the  privi- 
lege existed,  except  by  traversing  some  of  the  special  facts 
in  the  declaration.  The  question  whether  certain  facts 
shewed  privilege  was  decided  by  the  Court,  on  general 
demurrer  to  the  declaration,  in  Newton  v.  Constable  {d). 
It  must  therefore  be  taken,  after  verdict,  that  the  plain- 
tiff was  protected.  Then  an  action  lies  for  an  injury  to 
the  plaintiff,  knowingly  and  maliciously  committed  as 
the  record  shews.  Trespass  does  not  lie :  that  is  dis- 
tinctly decided  by  Tarlton  v.  Fisher  (e\  Cameron  v. 
Lightfoot  (g)  and  Crossley  v.  Shaw  (A).  It  is  contended 
that  the  sheriff  cannot  know  that  the  privilege  is  one 
which  can  be  enforced.  If  that  were  so,  the  hardship 
which  the  sheriff  is  exposed  to  in  executing  his  office  is 
no  sufficient  argument  in  defence  of  a  wrong  exercise  of 
it*     Such  an  argument  was  ineffectually  urged  in  Balme 

(o)  \  B,i  P,  472.  (6)  8  r.  R.  188. 

(c)  5  J.^  E.  228.  (d)  2  Q,  B.  157. 

(e)  2  Doug.  671.  (g)  2  W.  Bl.  1190. 
(A;  2  W.  Bl.  1085. 
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V.  Hutton  ia).    But  on  this  record  it  appears  that  he  does  Qv^en't  Bench. 

184S. 
know  the  facts  which  raise  the  privilege,  and  has  chosen  _, 

to  arrest,  taking  tlie  risk  on  himself.     Had  he  declined  ^f  "^' 

to  arrest,  or  detain,  the  Conrt  would  not,  on  affidavit,  ^""^^ 
have  stayed  proceedings  against  him  by  the  plaintiff  in 
the  original  action;  that  is  all  which  is  decided  in 
Shenoood  v.  Benson  (b) ;  though,  in  favour  of  liberty,  the 
Court  will  allow  the  right  of  the  party  arrested  to  be 
decided  on  affidavits.  Again,  if  the  sheriff,  in  the 
exercise  of  his  judgment,  had  declined  to  assume  the 
fact  of  the  privilege,  and  had  arrested  and  detained 
bona  fide,  the  action  might  not  have  been  maintainable. 
But  he  not  only  arrests,  knowing  of  the  privilege,  but 
does  so  maliciously.  Even  where  there  is  a  legal  justi- 
fication, it  is  a  material  question  whether  the  party 
acted  in  exercise  of  the  right;  Lucas  v.  Nockells{c). 
Porter  v.  Weston  {d)  is  an  instance  of  the  right  of  action 
depending  on  the  question  of  fact  whether  the  defendant, 
exercising  powers  which  were  primfi  facie  legal,  did  so 
maliciously  or  not.  Suppose  trespass  had  been  brought 
for  this  imprisonment,  and  the  defendant  had  justified 
under  process,  averring  also  in  the  plea  the  fact  raising 
the  privilege,  his  own  knowledge  of  it,  and  his  malicious 
motive :  would  not  such  a  plea  be  bad  ?  In  Oakes  v. 
fVood{e)i  It  is  true,  where  De  injuria  was  replied  to 
a  plea  justifying  the  turning  plaintiff  out  of  defend- 
ant's house  wherein  plaintiff  was  making  a  noise  and 

(a)  In  Exch.  Ch.,  9  Ding,  471.,  \  C,  ^  M.  262.,  2  T^rwh,  620. 
^as  Hutton  v.  Bcdme) ;  reversing  die  judgment  of  the  Court  of  Exche- 
quer, Balme  v.  Hutton^  2  C.  »J  J.  19.,  2  Tyrwh.  17.  See  Btdme  ▼.  Jiirf- 
ton,  2  Y,  ^J.  101. 

(b)  4  Taun.  631. 

(c)  In  Dom.  Proc.  10  Bing,  157. ;  affirming  the  judgment  in  the  Ex- 
chequer Chamber,  Lucas  ▼.  NockeUty  4  Bing,  729.   S,  C  2  T.^J.  304. 

(d)  5  New  a  715.  (e)  2  M,  i  Wi  791. 
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disturbance,   it   was  held  that  the  plaintiff  could   not 
.  shew  a  malicious  motive  on  the  part  of  the  defendant,  if 
the  fact  of  the  noise  and  disturbance  was  proved :  but 
that  proves  only  that,  where  a  party  relies  upon  a  l^al 
right  as  an  excuse,  a  mere  denial  of  such  excuse  does 
not  raise  a  question  as  to  motive.     Here  the  malice  is 
relied  upon,  in  the  first  instance,  as  the  foundation  of 
the  action.     IParie  B.    Do  you  say  that  the  action  lies 
if  the  plaintiff  never  applies  to  be  discharged  at  all  ?] 
It  can  make  no  difference,  except  as  to  the  amount  of 
damages,  what  is  done  after  the  arrest.     The  argument 
for  the  plaintiffs  in  error,  if  valid,  goes  to  the  extent  of 
shewing  that  no  action  lies  though  the  party  be  after- 
wards  discharged.     Next,  the  authorities  are  express 
that  trespass  is  not  maintainable.     Case  is  therefore  the 
remedy.     The  complaint  is  that  a  colourable  right  has 
been  improperly  and  maliciously  exercised.     In  Hey- 
wood  V.  Collinge  (a)  it  was  held  that  case  lay  for  ma- 
liciously, and  without  reasonable  cause,  arresting  the 
plaintiff,  pending  a  former  suit  in  which  the  plaintiff  had 
been  arrested  and  discharged,  though  it  seems  clear  that 
the  Court  there  would  not  have  held  the  action  to  be 
maintainable  without  the  allegation  of  malice.     Case  is 
the  ordinary  form  for  maliciously  arresting  without  pro- 
bable cause. 

That  which  has  been  called  the  second  count  or 
breach  is  in  truth  only  a  continuation  of  the  same  com- 
plaint. It  has  no  analogy  to  a  second  count.  But, 
considering  this  as  a  separate  complaint,  the  original 
taking  is  not  complained  of,  but  the  officer's  breach  of 
duty  in  disobeying  the  order  of  the  Court,  by  which 


(a)  9A.^E.  268. 
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the  defendant   has   suffered.      On   this   principle,   an  QutenU  Bench. 

184S* 
officer  of  the  customs  was  held  liable  to  the  owner  of *_ 

goods  for  not  signing  a  bill  of  entry  to  release  the  goods,       Maokat 

upon  tender  of  sufficient  duty ;  Barry  v.  Arnaud  (a).         ®»*»' 

Here,  too,  malice  is  expressly  alleged:   and,  even  if 

trespass  lies,  it  does  not  follow  that  case  does  not  lie. 


Kennedy  in  reply.  The  first  breach  or  count  con- 
tains no  allegation  that  the  plaintiffs  in  error  were  re- 
quested not  to  arrest,  on  the  ground  of  privilege,  but 
only  that  they  detained  after  request ;  there  was  there- 
fore no  notice  of  the  intention  to  claim  the  privilege. 
lAlderson  B.  Luniley  v.  Battine  (b)  seems  to  shew  that 
it  is  discretionary  in  the  Court  to  discharge  a  privileged 
party  or  not :  how  can  the  sheriff  anticipate  the  dis- 
cretion ?]  It  is  true  that  the  action  cannot  be  main- 
tained without  alleging  malice :  but  that  does  not  shew 
that  the  action  does  lie  where  malice  is  alleged,  nor  that 
the  form  may  be  in  case.  And  it  is  to  be  observed  that 
in  Lucas  v.  Nockelk  (c)  even  the  Judges  who  concurred 
in  the  decision  guarded  themselves  against  being  under- 
stood to  hold  that  the  motive  could  be  inquired  into 
when  there  was  a  legal  justification. 

The  latter  part  of  the  declaration  perhaps  discloses  a 
cause  of  action :  but  the  act  there  complained  of  is  a 
trespass.  The  party  doing  the  immediate  illegal  act  is 
liable  in  trespass,  as  in  Andrews  v.  Harris  (d)  and  Car- 
rati  V.  Morley  {e).    The  action  on  the  case  for  malicious 


(a)  10  A.  ^  E.  646.     See  Damt  ▼.  Stack,  1  Q.  B.  90a 

(b)  2  ^.  4-  Aid,  934.      See  Bartrdt  ▼.  Hebbes,  5  T.   ML  6S6.,  aod 
HoliiUttf  T.  Pitt^  2  Str.  985.,  there  cited. 

(c)  10  Ding,  157.  (d)  1  Q.  B.  8. 
(0  1  Q.  B,  18. 
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arrest  is  not  against  the  party  immediately  doing  the 
act,  but  against  the  party  setting  the  law  in  motion. 
*^;"*'  Cur.  adv.  vuU. 

BVBT. 

TiNDAL  C.  J.)  now  delivered  the  judgment  of  the 
court. 

The  main  question  in  this  case,  which  has  been 
brought  before  us  by  the  plaintiiFs  in  error,  is  whether 
ary  action  is  maintainable  against  the  sheriff  for  ar- 
resting a  person,  who,  at  the  time  of  such  arrest,  is 
privileged  by  reason  of  his  attendance  to  give  evidence 
before  a  court  of  competent  jurisdiction. 

The  plaintiff  has  declared  in  case :  and,  in  the  first 
count  of  his  declaration,  alleges  that,  whilst  he  was 
returning  to  his  place  of  abode  from  the  registry  office 
of  the  Court  of  Review  in  bankruptcy,  to  which  he  had 
been  summoned  by  an  order  of  the  said  G>urt  for  the 
purpose  of  being  examined  under  a  fiat,  the  defendants, 
well  knowing  that  he  was  privileged  from  arrest,  wrong- 
fully and  maliciously  arrested  him  under  a  writ  of  capias 
ad  satisfaciendum,  directed  to  the  two  first  mentioned 
defendants,  as  the  sheriff  of  Middlesex.  And,  if  an  arrest 
under  such  circumstances  affords  no  ground  of  action 
at  law  for  damages,  but  is  only  the  subject  of  an  ap- 
plication to  the  court  under  whose  authority  the  party 
had  been  compelled  to  appear  as  a  witness,  the  plaintiff 
below  will  be  out  of  court  as  to  the  first  count  or  breach 
in  hb  declaration.  And  we  are  of  opinion  that  the 
arrest  by  the  sheriff,  under  a  writ  from  any  of  the 
Queen's  courts,  of  a  person  privileged  from  arrest  by 
reason  of  attendance  as  a  witness  under  the  process  of 
another  court,  does  not  form  the  ground  of  any  action 
at  law. 
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184S. 


not  maintainable  has  been  long  settled  by  the  two  cases 
of  Cameron  v.  Lighlfooi  (a)  and  Tarlton  v.  Fisher  (i).  MAanAr 
And,  had  it  not  been  for  the  question  made  by  Lord  Bun. 
Mansfieldj  in  the  latter  case,  at  the  end  of  the  opinion 
given  by  him,  we  should  have  thought  the  question 
equally  settled  as  to  an  action  on  the  case;  for  the 
reasons  upon  which  the  judgment  of  the  Court  proceeds, 
as  well  in  the  one  case  as  the  other,  appear  to  apply 
to  both  forms  of  action.  That  broad  ground  is,  that 
the  privilege,  the  breach  of  which  is  the  subject  of  com- 
plaint, is  not  to  be  considered,  as  it  was  accurately  laid 
down  by  Lord  Chief  Justice  De  Grey  in  the  case  of 
Cameron  v.  Lightfoot  (a),  to  be  the  privilege  of  the  person 
attending  the  court,  but  of  the  court  which  he  attends ; 
and  therefore  the  allowing  or  not  allowing  the  privilege 
is  discretionary  ;  and  it  has  been  disallowed  in  collusive 
actions,  and  in  vexatious  ones,  as  in  the  Anonymous  {c) 
case  in  1 1  Mod.^  or  where  the  party  attends  as  a  volunteer, 
and  not  upon  process. 

The  extreme  difficulty,  cast  on  the  sheriff,  of  deter- 
mining whether  the  privilege  set  up  by  the  party  is 
founded  in  truth  is  another  ground  for  holding  the 
action  not  to  lie.  He  cannot,  as  was  observed  by  the 
Court  in  Tailton  v.  Fisher  (6),  administer  an  oath  ;  and 
he  must  refuse  to  execute  the  process  of  the  Court  at 
his  peril.  And  it  may  be  added  that,  though  the  sheriff 
may  know  the  party  has  the  privilege,  it  is  impossible  for 
him  to  be  certain  that  the  party  means  to  claim  it ;  and 
unless  he  does  claim  it  he  is  in  lawful  custody,  and  the 
judgment  satisfied.     For  these  ai^  other  reasons  stated 

(o)  2  W,  BL  1190.  (6)  2  Doug,  671. 

(c)  11  Mod,  79. 

VOU  V.    N.  S.  D  D 
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Volume  F.     by  the  Court  in  their  judgment  given  in  each  of  the  cases 

'____  above  referred  to  it,  was  decided,  without  any  doubt,  that, 

Maanat      under  such  circumstances,  no  action   of  trespass  lay 

BuM^        against  the  sheriff,  and  that  the  only  mode  of  redress 

was,  in  ancient  times,  by  suing  out  the  writ  of  privilege^ 

and,  in  modern  times,  by  summary  motion  to  dischai^ 

the  prisoner. 

And  we  think  these  reasons  extend  equally  to  an 
action  on  the  case.  The  ground  on  which  case  is  con- 
tended to  be  maintainable  is,  that  the  allegation,  on 
the  declaration,  of  knowledge  on  the  part  of  the  sheriff 
shews  that  the  arrest  was  malicious,  and  that  a  mali- 
cious arrest  is  the  proper  subject  of  an  action  on  the 
case.  But  the  older  authorities  prove  that  no  such  dis* 
Unction  exists.  In  Vandevelde  v.  UuelUn  (a)  the  case  is^ 
^  if  witness,  coming  to  testify  in  a  cause  in  Middlesex^ 
be  arrested  in  London  by  one  kncnoing  the  causey  he 
hath  no  remedy  but  by  habeas  corpus  to  examine  and 
deliver  him  thereby ;  but  if  there  be  any  contempt  by 
the  officer,  &c.  an  attachment  may  afterward  be  awarded 
against  him/'  And  in  no  book,  as  observed  by  the 
Court  in  Cameron  v.  Lightfoot  (J),  **  is  there  any  inti- 
mation of  an  action  being  maintainable  for  such  an  arrest, 
but  the  question  has  always  been  merely  the  deliveiy 
of  the  party ;  the  process  still  continuing  legal,  and 
capable  of  being  executed  at  a  subsequent  time,  when 
privilege  does  not  intervene."  And  this  application 
to  the  Court  appears  therefore  to  provide  both  for  the 
case  where  the  sheriff  innocently  and  in  ignorance  of  the 
privilege  arrests  the  witness,  and  where  he  maliciously 
and  with  knowlege  ^  the  privilege  makes  the  arrest ; 
in   the  one  case   the    Court  simply  discharging  from 

(a)   1  AV6.  220.  (A)  2  JK  Bl,  1190. 
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the  custody  of  the  sheriff,  in  the  other  punishing;  for  a  Quem*8  Bettek. 

contempt ;  but  in  both  cases  considering  the  privilege  as  [_^ 

that  of  the  Court,  and  not  as  the  privilege  of  the  party.        Magkat 

We  therefore  think  the  first  count  discloses  no  ground        Bum. 
of  action. 

As  to  the  second  count  or  breach,  which  is  also 
framed  in  case,  being  upon  a  nonfeasance,  or  omission  of 
duty,  in  not  discharging  the  plaintiff,  we  think  the  cause 
of  action  stated  in  that  count,  if  the  ground  of  any 
action  (which  may  be  very  questionable),  is  the  ground 
of  an  action  of  trespass  and  false  imprisonment,  and  not 
of  an  action  on  the  case. 

That  count  states  that,  after  the  Court  of  Review  had 
ordered  his  discharge,  and  such  order  was  made  known 
to  the  sheriff,  they  still  kept  and  detained  him  in  custody* 
Admitting  that  the  Court  of  Retiew  had  the  power  so 
to  do,  the  further  detention  of  the  plaintiff,  without  the 
authority  of  any  writ  to  justify  it,  became  a  new  trespass 
and  false  imprisonment,  in  the  same  manner  as  if  there 
had  been  a  new  caption.  And,  if  the  plaintiff  had  declared 
in  trespass,'  and  the  sheriff  justified  under  the  writ,  the 
plaintiff  might  have  new  assigned  this  illegal  detainer  as 
the  trespass  and  imprisonment  of  which  he  complained. 

On  the  ground,  therefore,  that  the  plaintiff  has  no 
cause  of  action  upon  the  first  count,  and  no  ground  for  an 
action  on  the  case  in  the  second,  we  think  the  judgment 
of  the  court  below  should  be  reversed. 

Judgment  reversed. 
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GiBBS  against  Whatlet. 


The  scale  of 
taxation  in  the 
Dhteiiofuto 

cert,  HiL  Vac» 
4  W.  4.,  for 
causes  where 
the  sum  reco- 
▼ered  does  not 
eioeed  9(ML, 
applies,  with 
respect  to  all 
the  items  not 
expressly  dis- 
tinguished, to 
country  causes 
as  well  as  to 
town  causes. 


T  GRAY,  in  last  Easier  term,  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  the  Master 
should  not  review  his  taxation  in  this  case. 

The  action  was  for  work  and  labour*  On  the  trial, 
before  Erskine  J.,  at  the  Gloucestershire  Spring  assizes, 
1843,  the  plaintiff  obtained  a  verdict  for  less  than  20/. 
The  learned  Judge  refused  to  certify  that  the  cause  was 
proper  to  be  tried  before  him.  The  costs  were  taxed 
upon  the  lower  scale,  except  as  to  two  items,  namely, 
14/.  145.,  with  a  mileage,  for  attendance  by  the  plaintiff's 
attorney  at  the  assizes  for  seven  days,  and  SL  for  the 
attendance  of  two  witnesses,  seven  days  each ;  which 
allowances  the  defendant  contended  were  not  consistent 
with  the  Directions  to  taxing  officers,  HiL  Vac.  4 
W.  4,  (a).     In  last  Trinity  term  (6), 


Humfrey  shewed  cause.  It  has  been  understood  by 
the  officers  that  the  scale,  as  to  such  items  as  those  now 
in  question,  applies  to  town  causes  only,  and  that  in 
country  causes  they  have  a  discretion  in  this  respect. 
And  this  seems  reasonable :  for,  if  the  scale  is  to  be 
applied  universally,  the  attorney  will  receive  only  a 
guinea  for  his  attendance  at  the  assizes,  and  no  mile- 
age, whatever  the  length  of  the  assizes,  and  whatever 


(a)  S  B,i  AdL  xiz. 
(6)  Jun«15tb,  1843. 
UamM  aiid  CoUrhdge  Js. 


Before  Lord  Benman  C.  J.,   Patteton,   WU^ 
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distance  he  has  to  go  (a).     This  cannot  have  been  in-  (Mm*s  JMieh. 
tended.  * 

GiBBS 

▼. 
J.  Gray,  contra.      The    other  items   iii  the   scale      Whatlw. 

apply  to  country  caases  as  well  as  town  causes :  and 

there  is  no  appeariance  of  its  having  been  intended  to 

limit  the  application.     The  certificate  of  a  '*  judge  of 

assize  *'  is  spoken  of,  which  can  apply  only  to  country 

causes.     It  is  important  that  attorneys  should  not  be 

induced  to  take  trifling  causes  to  the  assizes. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

It  seems  that  the  Masters  have  treated  the  scale  given 
in  the  Directions  to  taxing  cfficers^  HiL  Vac.  4  lV.4t.j  as 
applicable  to  town  causes  only.  After  a  consultation 
with  the  other  Judges,  we  are  of  opinion  that  there  is 
no  power  to  make  such  a  distinction.  The  taxation, 
therefore,  in  this  case  is  wrong :  and  the  rule  must  be 
made  absolute. 

Rule  absolute. 

(a)  See  now  the  new  Directions  to  the  taxing  qfficers  in  actions  where 
the  sum  recovered  does  not  exceed  20/L,  Trtn.  T.  7  Vict, ;  post ;  and  IS  AC 
^  W^\.  The  following  is  now  the  allowance  in  respect  of  the  items 
above  mentioned. 

«  If  the  attorney  attending  a  writ  of  trial  has  to  go  a  distance,  mileage 
one  shilling  one  way. 

<*  Attorney  attending  trial  at  a  distance  one  guinea  per  day  as  long  as 
necessarily  detained  in  going  to,  attending,  and  returning  from  the  trial, 
if  no  other  business ;  or,  if  other  business,  in  the  whole  not  to  exceed  two 
guineas  a  day.** 
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.     Vbiuma  V, 
1843. 


MqndiWf    ^        Baywabd  offoinst  Heffbe  and  Hales  the 

Jkeember  4th.  ^^ 

Younger. 
Where  a  party,     liT  CHAMBERSt  in  last  Hilari/  term,  obtained  a 

under  itat.  J.KL  • 

1  &  8  yicL  rule  calling  on  the  plaintiff  to  shew  cause  why 

had  made  affi.  the  boud  entered  into  by  the  defendant,  Henry  Hales 

against  H,  in  junior,  and  bis  sureties,  with  the  plaintiff,  should  not  be 

ropt^Court,  delivered  up  to  be  cancelled.  Hales  having  surrendered 

and  1^  had  himself  to  the  custody  of  the  sheriffs  of  London  in  execu- 
entered  into  a  "^ 

bond*  with         tiou,  upon  a  writ  of  ca.  sa.  issued  by  plaintiff  upon  the 

furetiesy  con« 

ditioned  to  pay  final  judgment  signed  in  this  cause,  and  subsequently 
such  luni  as 

should  be  re-  been  removed  by  his  sureties  by  habeas  corpus  and  com- 
him  m  an  mitted  to  the  custody  of  the  marshal  of  the  Queen's 

dc^^or'to  *  prison,  in  order  to  comply  with  the  condition  of  such 
!w/couT*^'  bond;  or  why  the  sureties  of  Hales  should  not  have 
held  that  it  had  Jgave  to  render  him  to  the  custody  of  the  said  marshal 

no  power  on  '' 

application  by    pursuant  to  the  Condition ;  and  why  the  said  sureties 

the  sureties, 

suggesting  that  should  not  have  ten  days'  time  for  that  purpose. 

JSr.  had  ren* 

dered,  to  order  '  The  rule  was  obtained  on  affidavits  disclosing  the 
delivered  up  to  following  facts.  In  January  1841,  the  plaintiff  filed  in 
be  canceUed.  ^j^^  Court  of  Bankruptcy  an  affidavit  of  a  debt  of 
681/.  155.  Idi,  due  to  him  on  a  promissory  note  of  the 
defendants,  and  served  a  copy  on  defendant  HaleSf  with 
a  notice  demanding  payment  by  the  time  therein  stated. 
In  February  1841,  HaUsj  together  with  T.  H.  Ben-^ 
nett  and  T.  Cope^  gave  a  bond  (a)  to  plaintiff  in  the 
penal  sum  of  1363/.  105.  Sd,,  conditioned  to  be  void  on 
payment  by  Hales  to  plaintiff,  his  executors,  &c.,  of 

(a)  Under  stat  1  &  2  Vict,  c  1 10.  «.  8.     See  the  alteration  in  the 
condition  under  stat.  5&  6  Vict,  h  1S2.  s.  13. 
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such  sum  as  should  be  recovered  against  Hal€$  and   (hueiCi  Bench. 

HeffsTp  or  against  Hcdes^  in  any  action  which  might    ^ 

have  been,  or  should  be,  brought  for  the  recovery  of     Hatwaed 

the  debt,  with  costs ;  or  if  Hales  *'  shall  render  himself      Hsms. 

to  the  custody  of  the  gaoler  of  the  Court  in  which  such 

action  shall  have  been  or  may  be  brought  for  recovery 

of  the  said  alleged  debt,  according  to  the  practice  of  such 

Court,  or  within  such  time  and  in  such  manner  as  the 

Courts  or  any  judge  thereof,  shall  direct,  after  judgment 

shall  have  been  recovered  in  such  action."    The  present 

action  was  afterwards  brought  m  this  Court;  and  the 

cause  was  tried  at  the  London  sittings  after  Trinity  term 

1841,  when  the  plaintiff  obtained  a  verdict.  In  MicAaeU 
mas  term  1841,  a  rule  nisi  for  a  new  trial  was  obtained, 
which  was  discharged  m]TVinity  term  1842 ;  final  judg- 
ment was  signed  on  SOth  June  1842;  and  a  ca.8a.  was 
issued,  on  29th  October  1842,  for  924/.,  damages  and 
costs,  with  interest  &c.  The  ca;  sa.  was  returnable  on 
1 5th  November  1 842.  Hales  surrendered  himself  into  the 
custody  of  the  sheriffs  on  14th  November  1842,  and  was 
confined  in  Whitecross  Street  prison.  Afterwards,  on 
behalf  of  Bennett  and  Cope,  the  sureties  to  the  bond,  a 
habeas  corpus  cum  causS  was  issued,  upon  which  Hales 
was  committed  to  the  custody  of  the  marshal.  On  15th 
Naoember  1842,  notice  was  served  on  the  plaintiff  that 
Hales  had  surrendered  himself  to  the  custody  of  the 
sheriffs  ^^  in  discharge  of  his  bail  or  sureties  upon  the  writ 
of  ca.  sa.,"  and  had  been  removed  by  habeas  corpus  to 
the  custody  of  the  marshal.  The  sheriffs  were  ruled  to 
return  the   ca.  sa.,  which  they  did   on  2lst  Naoember 

1842,  stating  the  caption,  the  habeas  corpus  and  the 
commitment  to  the  custody  of  the  marshal.  Hales, 
while  in   the  custody  of  the   marshal,  petitioned   the 
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.    Voiume  r.      Insolvent  Debtors'  Court,  filed  his  schedule,  and  was 

'___   admitted  to  bail    by  that   Court  till    the  hearing  of 

Hatwakd  hjs  petition,  which  was  to  be  on  2Sd  January  1843. 
Hsms.  On  12th  December  1842,  a  summons  was  taken  out, 
on  behalf  of  the  sureties,  to  have  the  bond  delivered  up 
to  be  cancelled ;  on  the  hearing  of  which,  1 4th  De^ 
cember  1842,  Coleridge  J.  ordered  proceedings  to  be 
stayed  till  the  5th  day  o(  Hilary  term  1843. 

The  present  rule  was  obtained  on  the  first  day  of  that 
term. 

From  the  affidavits  in  answer  it  appeared  that  the 
ca.  sa.  had  been  indorsed  **  to  be  returned  non  est,"  and 
had  been  lodged  for  the  purpose  of  fixing  the  bail  in  the 
action  :  that  the  plaintiff  had  received  from  the  sheriffs  a 
demand  of  poundage:  and  that  he  had  opposed  the  ad- 
mitting of  Hales  to  bail  in  the  Insolvent  Debtors'  CourL 
On  11th  February  1843,  J%/^5  again  surrendered  to  the 
custody  of  the  marshal;  and,  on  18th  Februaiy  1843, 
lie  was  discharged  by  the  Insolvent  Debtors'  Court.  In 
last  Trinity  term  (a). 

Butt  shewed  cause.  This  is  not  such  a  render  as 
to  satisfy  the  condition  of  the  bond  within  the  intent  of 
Stat.  1  &  2  Vict.  c.  110.  5.  8.  The  defendant  has  made 
the  plaintiff  liable  to  poundage  (i).  And,  if  it  be 
such  a  render,  it  is  unnecessary  to  set  the  bond  aside, 
because  the  reoder  then  will  be  an  answer  to  any 
action  brought  on  the  bond.  But  the  Court  has  no 
jurisdiction  to  cancel  the  bond.    In  Wilson  v.  Firth  (c) 

(a)  June  15th,  1843.  Before  Lord  Dmman  C.  J.,  Patteson,  JFUUatns, 
and  Coleridge  Ju 

(6)  See  Magnay  v.  Mcnger,  4  Q.  i?.  817. 
(c)  9  Dou^  P.  a  SIS. 
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Coleridge  J.  did  indeed  order  the  cancellation  of  a  bond   QueenU  Bench. 

184S 
given  under  this  section,   where   it   clearly  had   been  [__ 

satisfied,  though  it  seems  that  Alderson  B.  had  doubted  Haywakd 
OS  to  the  power.  But  in  Ridler  v.  Chappelow{a)  the  Hiffiiu 
full  Court  of  Exchequer  decided  that  there  was  no  such 
power.  This  is  not  like  the  case  of  a  bond  made  in  the 
course  of  a  cause,  as  a  matter  of  practice  of  the  par- 
ticular court.  The  giving  the  bond  here  is  an  inde- 
pendent proceeding  under  the  express  directions  of  the 
statute. 

Sir  F.  Pollockj  Attorney  General,  and  M.  Chambers^ 
cofitrk.  Tlie  sureties  here  were  entitled  to  discharge 
themselves  by  rendering  Hales  ;  Owston  v.  Coates  (6). 
The  render  is  good,  being  before  the  return  of  the  ca.  sa. ; 
Anofij/mous  (c)  case  in  Modem  Reports.  [Patteson  J. 
But  what  power  have  we  over  the  bond  itself?  Lord 
Denman  C.  J.  Why  are  we  to  deal  with  this  bond 
otherwise  than  with  any  other  bond  alleged  to  be  satis- 
fied ?]  The  Court  will  order  a  bail  bond  to  be  can- 
celled :  this  is  like  the  case  of  bail  to  the  action.  [JPa/- 
ieson  J.  There  the  recognizance  is  the  creature  of  the 
Court :  here  the  giving  of  the  security  is  directed  by  a 
statute.] 

Cwr.  adv.  vtdt. 

Lord  Denman  C.  J.  now  said  that  the  Court,  upon 
consideration,  were  of  opinion  that  they  had  no  authority 
to  make  the  order. 

Rule  discharged. 

(o)  1  Dowl  P.  C.  K  S.  6S7. 

(6)  10  A,  ^  E.  193.     See  Geikie  ▼.  ffewam,  4  M.  ^  G.  618. 

(c)  6  Mod,  238.  239. 
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Voiume  V. 
1848. 


J^J5!£r  4th.    The  Queen  against  The  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  of  Majtchesteb. 

An  attorney       S^R  -R  POLLOCK^  Attorney  General,  in  last  Trinity 
«nnot,^under  term,  obtained  a  rule  nisi  for  a  mandamus  calling 

6  r.  4.  c  76.  xxoon  the  above  named  defendants  to  assess  compensa- 

1.  eS,  or  Stat.  ^                                                                                           ^ 

5&6  Fid.  tion  out  of  the  borouirh  fund  to  Oswald  Milne,  irentle- 

c.  111.  1. 2.,  ^        ,      1           r    ,          ,     .        ^               .. 

daimcompen-  man,  *Mor  the  loss  of  the  salaries,  fees,  profits  and 

and  emolu-  emoluments  of  the  several  offices  of  clerk  to  the  magis- 

dk^^from  trates  for  the  county  of  Lancaster,  acting  for  the  division 

^e*^i£^  of  Manchester,  and  of  clerk  to  the  justices  appointed 

ofadiTision  under  ^u  act,**  &c  (53  G.S.  c.72.),  "and  whose  re- 

to  prosecute  -7  \  /» 

offenders  com.    gpective  sittinfirg  were  held  in  the  New  Bailey  Court 

mittedbythem   ^  ^  ^ 

for  trial,  where  house  in  Solford ;  and  of,  for  and  in  respect  of  the 
did  not  employ  prosecuting  of  o&nders  for  ofiences  committed  within, 
*°  *  ^'  and  other  proceedings  and  business  ainsing  from,  or 
connected  with,  the  said  division ;  and  of  clerk  to  the 
commissioners  for  cleansing,  lighting,  watching  and 
regulating  the  town  of  Manchester,  appointed  under  the 
several  acts  of  parliament  made  and  passed  in  reference 
thereto." 

The  rule  was  granted  on  an  affidavit  of  Mr.  Milne, 
stating,  among  other  things,  that  his  father  was  clerk 
to  the  magistrates  for  the  county  acting  for  the  division 
of  Manchester,  which  included  the  townships  of  Man* 
Chester  and  Solford  and  several  other  townships,  and 
whose  isittings  were  held  at  the  New  Bailey  Court  house. 
That,  on  his  father's  retirement,  in  1812,  deponent 
entered  on  the  said  office  of  clerk  to  the  magistrates 
in  his  place  and  stead,  at  the   unanimous  request  of 


neyi 
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all  the  magistrates  then  acting  for  the  division.     <<  That  Queen'*  SemA. 


1843. 


such  i^pointment  was  a  general  one^  without  any  period 

of  termintition  being  mentioned ;  and  that  from  thence     ^®  Qvuv 

▼• 

hitherto,  except  as  hereinafter  mentioned,  this  deponent    The  Mayor  of 

Mancbistuu 
held  the  said  office.     That,  in  1813,   the  amount  of  ' 

criminal  business  in  the  said  division  of  Manchester 
being  greatly  on  the  increase,  the  appointment  of  a 
stipendiary  magistrate  to  act  for  the  sdd  division  took 
place,  under  and  by  virtue  of  a  certain  act''  &c. 
(53  6. 3.  c.  72.),  ^'  who  was  required  by  the  said  act  to 
sit  daily,  iSu»^/ay5  excepted,  for  the  transaction  of  ma- 
gisterial business  at  the  New  Bailey  Court  house  in 
Salford  aforesaid.  That  he  this  deponent,  on  such  ap«* 
poiqtment  taking  place,  was  also  appointed  and  acted 
as  clerk  to  the  said  stipendiary  magistrate.  That,  from 
the  respective  times  he  this  deponent  commenced 
acting  as  clerk  to  the  magistrates  for  the  said  division 
of  Manchester  and  clerk  to  the  stipendiary  magistrate, 
various  changes  have  from  time  to  time  taken  place  in 
the  justices  acting  in  the  commission  of  the  peace  for 
the  said  division  and  under  the  said  act  respectively ; 
.  and  that  on  all  such  changes  taking  place  the  said  jus- 
tices for  the  time  being  have  concurred  in  appointing 
and  continuing  this  deponent  as  their  clerk.''  That  a 
charter  of  incorporation  was  granted  to  the  borough  of 
Manchester  in  1838;  and  that  in  1839  the  new  borough 
obtained  grants  of  a  separate  commission  of  the  peace,  * 
and  a  separate  court  of  quarter  sessions.  **  That  a 
great  portion  of  the  said  division  of  •  Manchester  is 
included  in  the  district  forming  the  said  municipal 
borough ;  and  that  the  greater  portion  of  the  business 
of  the  magistrates  acting  for  the*  said  division  o(  Man-* 
Chester^  and  of  the  said  stipendiary  inagistrate,  arose  in 
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robime  r.  and  for  the  said  district  so  incorporated ;  and  that  the 
greatest  portion  of  the  profits,  fees  and  emoluments  of 
TheQuiiM  this  deponent  as  clerk  as  aforesaid  arose  from  and 
Th«  Hkjor  of  i°  respect  of  the  said  district  and  the  criminal  business 
MAMCHitTxa.  thence  arising;  and  that  the  profits,  fees  and  emolu- 
ments of  and  incident  to  the  said  office  of  clerk  so 
held  by  deponent  as  aforesaid  were,  before  the  granting 
of  the  said  charter  of  incorporation,  very  large.''  That 
the  new  commission  of  the  peace  was  opened  in  June 
1839,  when  the  justices  of  the  municipal  borough  ap- 
pointed another  person  to  the  office  of  clerk  to  the 
justices  of  the  said  borough,  who  had  acted  ever  since ; 
and  deponent  was,  in  consequence,  *^  deprived  of  the 
profits,  fees  and  emoluments  arising  from  or  in  respect 
of  the  said  district  so  incorporated,  and  the  criminal 
business  thence  arising." 

The  affidavit  further  stated :  *^  That  from  the  time  of 
this  deponent  being  appointed  clerk  to  the  magistrates 
as  aforesaid  until  the  grant  of  the  said  charter  of  incor- 
poration" <Mie,  this  deponent,  was  employed  by  the 
said  stipendiary  and  other  magistrates  as  solicitor  in  the 
prosecution  of  offisnders  committed  by  them  to  prison 
for  trial  at,  and  tried  at,  the  quarter  sessions  for  the 
county  of  Lancaster  held  by  adjournment  at  the  New 
Bailey  Court  house  in  Salford  in  the  said  comity,  as 
well  as  in  the  prosecution  of  offenders  committed  by 
them  to  prison  for  trial  at,  and  tried  at,  the  assizes  for 
the  said  county.  That  the  said  employment  was  held 
by  this  deponent  together  with,  and  was  incident  to  or 
connected  with,  the  said  appointment  or  office  of  clerk 
to  the  stipendiary  and  other  magistrates  so  held  by  this 
deponent  as  aforesaid,  in  manner  following  (that  is  to 
say) :  he  this  deponent  had  to  get  up  and  prepare  for 
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trial  on  the  part  of  the  prosecution  the  cases  against  Queen^s  Bench. 


1 848. 


prisoners  committed  and  tried  as  aforesaid,  where  the 

party  bound  over  to  prosecute  did  not  thmk  fit  to  em-     The  Qukiw 

ploy  a  solicitor  of  his  own  and  gave  no  notice  to  the    The  Mayor  of 
■^    "^  ,  MAMCBuna, 

contrary,  this  deponent  receiving  his  remuneration  for 

the  said  duties  by  orders  on  the  treasurer  of  the  said 
county."  And  that,  since  the  granting  of  a  charter 
{Min/,  1839),  the  town  council  of  Manchester  had  ap- 
pointed another  person  **  to  be  solicitor  in  all  prosecu- 
tions of  offenders  committed  by  the  justices  of  the  peace 
for  the  said  borough,  under  the  said  borough  commis- 
sion, either  for  trial  at  the  quarter  sessions  for  the  said 
county  held  by  adjournment  at  the  said  New  Bailey 
Court  house,  or  at  the  assizes  for  the  said  county:*' 
whereby  depon<^nt  lost  all  the  profits,  fees  and  emolu- 
ments *^  accruing  to  him  from  being  employed  as  soli- 
citor in  all  cases  of  prosecution  arising  out  of  the 
various  townships  and  places  within  the  incorporated 
borough,"  which  before  &c.  accrued  to  him  &c. 

The  affidavit  further  stated  that  Mr.  Milne  delivered 
to  the  town  council  a  claim  of  compensation  under  stats. 
5&  6  »".  4.  c.  76.  5.  66.  and  5  &  6  Vict.  c.  l\\.{a)  s.  2., 
"  for  fees,  emoluments  and  profits  received "  by  him 
*^  as  clerk  to  the  justices  of  peace  appointed  undef  an 
act"  (53  G.  3.  c,  72),  ^<  and  also  as  clerk  to  the  magis- 
trates for  the  county  of  Lancaster  acting  for  the  division 
of  Manchester,  and  whose  sittings  were  held  in  the  New 
Bailey"  &c.,  "  for  and  in  respect  of  the  prosecuting  of 
offenders  for  ofiences  committed  within,  or  other  pro- 
ceedings or  business  whatsoever  coming,  arising,  derived 
from  or  connected   with,  the  several   townships  com- 

(a)  «  To  confirm  the  incorporation  of  certain  boroughs,  and  to  in- 
demnify such  persons  as  have  sustained  loss  thereby.*' 
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VoAime  K     prised  within  the  limits  of  the  said  incorporated  boroaeh 

184S 
[__  of  Manchester  J  for  five  years  before  the  21st  day  of 


The  Qnux     j^^  \SS9j  when  the  first  sitting  of  the  justices  ap- 
Tb«  Mayor  of  pointed  under  the  grant  of  the  said  borough  commission 

MAMCHimiU 

took  place."  He  also  stated  othier  heads  of  claim,  re- 
ferred to  in  the  role  nisi  above  mentioned.  The 
council  refused  to  grant  any  compensation. 

The  affidavit  of  the  town  clerk,  in  answer,  denied 
that  Mr.  Milne,  when  engaged  to  conduct  prosecutions 
as  stated  in  his  affidavit,  was  employed  by  the  magis- 
trates, or  that  they  had  power  so  to  employ  him,  and 
referred  to  stat.  5  &  6  ^.  4.  c.  16.  s.  102.,  as  discount- 
enancing  the  practice  of  allowing  the  clerk  of  the  justices 
to  prosecute  offenders  committed  by  them. 

Sir  T.  Wilde  Serjt,  and  KeUi/y  in  last  Trtnily  vaca- 
tion (a),  shewed  cause,  and  contended  that  Mr.  MUne 
was  not,  as  clerk  to  the  justices,  an  officer  within  stat. 
5  Si  6  W.^.  c.  76.  s.  66.  or  stat5  &6  Tfc/.  c.  111.  5.2.; 
but  they  insisted  fiirther  that,  if  he  were  such  officer,  he 
could  not  allege,  as  a  valuable  right,  an  advantage  in  the 
conducting  of  prosecutions  which  made  it  his  interest 
that  they  should  be  multiplied ;  and  that  the  practice  of 
employing  the  justices'  clerk  as  prosecuting  attorney  was 
incorrect,  and  no  claim  could  be  founded  upon  it.  (No 
decision  having  taken  place,  except  on  this  point,  the 
rest  of  the  argument  is  omitted.) 

The  Court  said  they  would  consider  whether  it  would 
be  necessary  to  hear  counsel  (Sir  F.  Pollock^  Attorney 

(a)  June  14th.  Before  Lord  JDenman  C.  J.,  Patleson,  WUHams,  and 
Cdleridge3%, 
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General,  Sir  W.  W.  FoUett,  Solicitor  General,  Starkie^  Queen's 
Cowlings  and  Cardwell)  in  support  of  the  rule. 


1848. 


Cur.  adv.  vuU.     *">•  Q««» 

y. 
The  "MAjor  oi 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Ck>urt(a).  The  only  part  which  it  is  material  to 
state  here  was  as  follows. 

With  respect  to  the  value  of  Mr.  Miln^s  office  as 
clerk  to  the  magistrates,  the  Court  is  most  clearly  of 
opinion  that  he  has  no  claim  to  compensation  for  the 
loss  of  professional  gains,  such  as  were  formerly  re- 
ceived by  him  in  respect  of  the  prosecution  of  offenders 
by  desire  of  the  magistrates.  That  is  not  a  species  of 
patronage  which  belongs  to  them,  and  is  no  ground  for 
compensation. 

The  Court  ordered  that  a  mandamus  should  issue,  on 
return  to  which  the  other  points  of  the  case  might  be 
discussed  if  it  were  thought  proper. 

Rule  discharged  as  to  the  compensation 
claimed  for  prosecutions;  absolute  as 
to  the  other  claims  (b). 

(a)  The  judgment  is  Ex  relatione  CardwdL 

(6)  A  return  was  made,  and  traversed ;  the  parties  went  to  trial  at  the 
Liverpool  sxxmmer  assizes,  1844 ;  and  a  verdict  was  found  for  the  Crown. 
A  rule  nisi  was  obtained  for  a  new  trial,  or  for  entering  a  verdict  for  de- 
fendants, in  Michaelmas  term,  1844,  and  is  still  depending. 
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Gabbett  against  Yeale  and  Lowe. 

A  fi.  f«.  «^  A  SSUMPSIT  for  money  had  and  received,  and  on 

iicucd  •niost  x  a. 

OM  of  tiro  an  account  stated.     Plea,  Non  assumpsit     Issue 

while  the       '  thereou.     The  particukrs  of  demand  stated  that  the 

iMMMssion!  a"  ^ction  was  brought  "  to  recover  the  sum  of  247/.,  being 

fiat  in  b«>lf-  one  half  of  the  proceeds  received  by  the  defendants  from 

luptcj  issued  ^                                       ^ 

against  the  ^hg  sale  made  by  them  of  the  joint  estate  and  effects  of 

firm.     The  ^                              ^ 

sheriff;  under  Thomaz  Beevcs  and   WiUiam  Beeves^  in  or  about  the 

an  arrangement 

(Uie  Taliditj  of  month  of  June  1841.*' 

afterwards  On  the  trial,  before  Tindal  C.  J.,  at  the  fVarcesier^ 

ailow^the  ^'^^  Summer  assizes,   1842,  it  appeared  that  Thomas 

u^cTtSecom-  ^^"^^^  ^^^    William^  his  son,  were  coach -builders  in 

mission  to  take  partnership.    WiUiam  Reeves  became  separately  indebted 

poiKMion  of  toe  * 

goods;  the  to  the  plaintiff,  who  brought  an  action  and  obtained 

messenger  kept 

possesMon  judgment  for  the  amount,  and,  on  19th  April  1841, 

accordinglTy 

and  the  goods  sued  out  a  fi.  fa^  directed  to  the  sheriff  of  Worcestershire^ 

tTn^gne4  to  '«^y  317i  25.  of  the  goods  of  W.  Reeves.     On  29th 

tbe^procelkds.  April,  the  writ  was  delivered  to  the  sheriff,  who,  on  the 

creditorsued**  Same  day.  Seized  goods  of   William  Reeves,  and  also 

Sd"!^"**"*^  partnership  effects  of  Thomas  and  William  Reeves:  and 

ceired.  ^e  advertised  the  share  of  William  in  the  partnership 

Held  that,  ^    _               ^ 

even  if  the  efiects  to  be  sold  on  the  10th  of  May  next  ensuing.    On 

sheriff*  had  sold 

the  interest  of  April  SOth  a  joint  fiat  issued  against  T.  and  W.  Reeves, 

against  whom  founded  on  an  act  of  bankruptcy  prior  to  the  seizure. 

Lttw^^an  ac-  O"  ^^^  following  day  Corbett,  solicitor  to  the  petitioning 

^'e^*^*  creditor,  demanded  of  the  sheriff  the  goods  advertised 

jj***'"^  ™"*'  ^^^  ^^^^  ^^  being  property  of  the  partnership,  giving 

taken  before 

such  representatiTe  could  have  sued  for  money  had  and  receired.     And  that  the  execution 

creditor  in  this  case  bad  no  right  of  action. 
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him  notice  at  the  same  time  that  T.  and  W.  Reeves  had    QiuerCi  Bench. 

184S 
committ^  an  act  of  bankruptcy,  and  that  a  fiat  had   *____ 

issued  against  them.  It  did  not  appear  that  the  plaintiff  Garbbtt 
had  had  any  previous  notice  of  the  act  of  bankruptcy.  Vkalk. 
A  warrant  to  seize  the  goods  of  T.  and  W.  Reeves  was 
delivered  to  a  messenger  under  the  commission ;  and  the 
sheriff's  officer,  after  being  a  few  days  in  possession, 
withdrew  {May  19th),  leaving  the  partnership  goods  in 
the  messenger's  hands.  The  defendant  Veale  became 
provisional  assignee  on  May  5ch ;  and  Lame  was  ap- 
pointed assignee  on  May  21st.  The  plaintiff  gave  evi- 
dence of  conversations  held  severally  by  Corbett  and  Veale 
with  parties  acting  for  the  execution  creditor,  to  shew  that 
the  goods  were  left  with  the  messenger  by  an  arrange- 
ment between  the  parties  that  he  should  hold  them  on 
behalf  of  both  until  a  sale  should  take  place,  when  the 
proceeds  should  be  received  by  the  assignees  without 
prejudice  to  such  right  as  the  plaintiff  might  have.  It  was 
urged,  for  the  defendants,  that  the  conversation  with 
Corbett  appeared,  by  the  evidence,  to  have  taken  place 
before  Veale  was  appointed  assignee,  and  therefore  did 
not  bind  him ;  and  that  Ixme^  at  all  events,  was  not 
bound,  it  appearing  that  both  conversations  passed 
before  his  appointment.  The  assignees  sold  the  part- 
nership goods  in  June  1841,  and  held  the  proceeds, 
amounting  to  498/.  IBs.  William  Reeves  deposed  at  the 
trial  that  his  father  owed  the  firm  SOOO/.  at  the  time  of 
the  bankruptcy.  For  the  defendants  it  was  contended 
that  the  separate  creditor  was,  at  most,  entitled  to  only 
a  moiety  of  the  joint  estate,  subject  to  the  liabilities  of 
the  firm,  and  these,  in  the  present  case,  exceeded 
the  assets.  Tindal  C.  J.  thought  that,  when  the  sheriff 
had  actually  seized,  he  was  in  possession  of  a  moiety  for 

VOL.  V.  N.  s.  £  £ 
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Vclume  r. 
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Ga&bktt 

T. 
VSALK. 


the  execution  creditor,  and  that  the  other  creditors  had 
no  remedy  but  in  equity  :  and  he  directed  a  verdict  for 
the  plaintiff,  giving  leave,  however,  to  move  to  enter  a 
nonsuit.  R.  V.  Richards^  in  Michaelmas  term,  obtained 
a  rule  nisi  accordingly.     In  last  Trinity  vacation  (a), 


Talfourd  Serjt.  and  W.  J.  Akxander  shewed  cause. 
No  answer  was  given  to  the  plaintiff's  case.  He  had 
obtained  judgment  in  an  adverse  suit ;  and  the  sheriff 
had  actually  seized,  no  notice  having  at  that  time  been 
received  of  an  act  of  bankruptcy.  The  plaintiff's  right 
could  not  be  affected  by  the  subsequent  bankruptcy,  or 
by  the  solvency  or  insolvency  of  the  joint  estate.  Taylor 
V.  Fields  {b)  and  Duiton  v.  Motrison  {c)  were  cited  at 
the  trial ;  but  those  cases  relate  only  to  the  situation  of 
parties  in  a  court  of  equity.  In  Burton  v.  Green  (cf), 
cited  in  moving  for  the  rule.  Lord  Tenterden  merely 
expressed  a  doubt  ^*  as  to  the  interest  which  the  sheriff 
might  have  sold  under  the  execution."  Whatever  may 
be  the  rule  in  equity,  the  right  at  law  of  the  creditor, 
in  a  common  case  of  execution  against  partnership  pro- 
perty, is  clear.  In  Eddie  v.  Davidson  {e\  a  case  exactly 
like  this,  the  right  of  a  creditor,  who  had  taken  part- 
nership effects  in  execution,  to  retain  so  much  as  the 
partner's  share  amounted  to,  was  recognized  by  the 
Court :  and  in  Parker  v.  Pisior  {g)  and  Chapman  v. 
Koops  (h)  (where  Eddie  v.  Davidson  {e)  was  referred  to) 
it  was  held  clear  that  the  sheriff's  duty  was  to  sell 
the  partnership  effects,  leaving  the  partners  to  enforce 

(a)  J^ne  29th.     Before  Lord  Denman  C.  J.,  Pattescn  and  Williams  Jt, 

(b)  4  Fes,  396.,  15  Fes.  559.  note  (90)  to  Yotmg  t.  ITdghfy. 

(c)  17  Fes.  193.  (rf)  3  Car.  ^  P.  306.     . 
(e)  2  Doug.  650.  (g)  S  B.  ^  P.  288. 

(A)  S  P.  4-  P.  289. 
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their  right  over  those  effects  by  proceedhig  m  equity.  QiieetCs  Bew^ 

Lord  Alvardey  said,   in   Chapman  v.  Koops{a)i    "By 

the  law  of  England  the  creditor  of  any  one  partner 
may  take  in  execution  that  partner's  interest  in  all  the 
tangible  property  of  the  partnership,  and  will  thereby 
become  a  tenant  in  common  with  the  oth^r  partners. 
This  the  plaintiff  has  done,  and  we  are  desired  to  re- 
strain his  execution,  because  it  is  alleged  that  he  stands 
in  the  shoes  of  a  partner,  who  would  not  have  a  right 
to  molest  the  other  partners  until  all  accounts  between 
them  had  been  settled.  But  if  the  other  partners  wish 
to  take  advantage  of  this  circumstance  they  ought  to 
file  a  bill  in  equity  against  the  vendee  of  the  sheriff,  or' 
they  may  buy  in  the  property  when  put  up  to  sale." 
The  language  of  Lord  Eldon  in  Dutton  v.  Morri- 
son {b)  is  consistent  with  this,  and  with  the  legal  right 
claimed  here  by  the  plaintiff  And  so,  in  BumeUv. 
Hunt  {c),  where  a  question  arose  as  to  the  seizure  of 

(a)  S  A  J-  P.  289.  (6)  17  Fes.  19S.  205— 2ia 

(c)  In  Q.  B.,  SiL  T.  1841,  5  Juritt,  650,  651.  The  cue  referred  to 
appears  to  be  ffimi  t.  BumtU  Esq.,  a  special  case  argued  on  Tuetda^, 
January  19th,  1841,  by  WkiUhurtt  for  the  plaintiff  and  Gale  for  the  de- 
fendant, before  Lord  Denman  C.  J.,  LiUledaie,  Patteton  and  Ooleridgfi  Ju 
It  was  an  action  on  the  case  against  the  sheriff  of  Derbyshire,  who  was 
charged,  in  the  first  count,  with  having  seired  and  sold  goods  belonging 
to  plaintiff  and  one  Unsworlh  jointly,  under  a  fi.  fa.  against  Unsworth 
alone,  instead  of  selling  only  Utmoorih**  share ;  and,  in  the  second,  with 
trorer  and  conversion  of  plaintiff*s  goods.  Pleas :  ( 1 )  to  the  whole.  Not 
guilty ;  (2)  to  the  first  count,  that  the  goods  were  not  the  joint  property 
of  the  two ;  (3)  to  the  third  count,  that  they  were  such  joint  property, 
justifying  under  the  fi.  fa.  and  an  alleged  sale  of  Uiuu)orth*B  interest  only, 
luues  were  jobed  on  the  first  and  second  pleas,  and  also  on  a  timverse  by 
plaintiff  of  the  joint  property  alleged  in  the  third. plea*  A  partner- 
ship was  suggested  to  have  arisen  on  an  agreement,  whereby  TTnttoorth, 
who  had  otherwise  no  interest  in  the  goods  (they  belonging  to  plaintiff) 
was  to  receive  weekly  wages  till  profits  accrued,  and  then  half  the  profits. 
The  nature  of  the  sheriff's  duty,  upon  a  fi.  fa.  against  one  of  two 
partners,  was  fully  discussed :  but  the  Court  pointed  out  that  the  case 

££2 


418  Q.B.    MICHAEL3iAS  VACATION, 

^^c*"'  ^      goods,  allq;ed  to  be  partnership  proper^,  under  an 
*        execution  against  one  of  the  supposed  partners,  PaU 


Gauktt       teson  J.  said :  **  The  proper  course  is,  for  the  sheriff  to 
VcALK.        seize  the  whole,  and  to  sell  the  share  of  the  execution 

partner ;  and  the  vendee  will  have  to  settle  the  matter  in 

Qiancery.** 

JB.  V.  BkhardSj  contr^  The  execution  creditor 
conld  take  no  greater  interest  than  the  debtor  had ;  that 
18^  only  the  liberty  to  become  tenant  in  common  with 
the  other  partner,  subject  to  all  the  joint  liabilities. 
THe  supposed  arrangement,  if  binding  could  not  oper- 
ate as  an  agreement  that  part  of  the  proceeds  of  sale 
should  be  received  to  the  plaintiff's  use.  Burton  v. 
Green  (a)  shews  at  least  that  Lord  Tenterden  thought  it 
difBcult  to  say  how  the  sheriff  could  dispose  of  the  in- 
terest of  a  partner  against  whom  execution  had  issued. 
In  Holmes  v.  Mentze  (6),  on  an  interpleader  rule  obtained 
by  the  sheriff,  it  appeared  that  he  had  taken  goods  in 
execution,  but  was  required  to  quit  possession  by  a 
person  who  alleged  that  he  and  the  defendant  were 
partners,  and  the  goods  partnership  property,  that  the 
defendant  was  greatly  indebted  on  the  balance  of  part- 
nership accounts,  and  that  he  had,  in  fact,  no  beneficial 
interest  in  the  property.  This  Court  held  tliat,  the  goods 
being  claimed  as  partnership   property,   the   sheriff's 

did  not  raise  the  quesilon,  as  no  profits  were  shewn  to  have  accrued,  and 
as  the  agreement  postponed  the  partnership  till  such  accruing :  and  there- 
fore it  was  ordered,  that  judgment  should  be  entered  for  defendant  on 
io  much  of  the  first  issue  as  related  to  the  first  count ;  and  for  plain- 
tiff,  as  to  so  much  as  related  to  the  second  count ;  and  that  judgment 
should  be  entered  for  defendant  on  the  second  issue,  and  for  plaintiff  on 
the  third. 

(a)  SOxr.^P.  306.  (b)  4J.fE.  127. 
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duty  was  clear.    Lord  Denman  C.  J.  said :  "  He  is  lo  QM^erCiBemA. 

sell  for  such  interest  as  the  defendant  has  as  partner ;  '_^ 

not  for  the  degree  of  right  which  he  may  be  found  to  Gameti 
have,  on  a  winding  up  of  the  affairs,  because,  if  the  sheriff  Vsaue. 
waited  till  that  could  be  ascertained,  the  goods  might 
remain  unsold  for  an  indefinite  time.  Under  the  law  as 
it  formerly  stood,  and  it  is  the  same  now,  the  sheriff,  in 
a  case  of  partnership,  must,  however  inconvenient  it 
may  be,  sell  the  share  of  the  defendant  partner,  and 
make  the  purchaser  tenant  in  common  with  the  other 
partners ;  and  the  purchaser  must  do  the  best  he  can 
to  ascertain  what  interest  there  is.''  The  sheriff,  there- 
fore, may  sell ;  but  the  creditor  cannot  recover  the  pro- 
ceeds to  the  exclusion  of  the  other  creditors:  that  i^  the 
rule  in  equity,  as  laid  down  in  Taylor  v.  Fields  (a),  and 
recognized  in  Ex  parte  Hamper  (d);  and  it  must  prevail 
equally  in  the  action  for  money  had  and  received,  which 
is  an  equitable  action.  Supposing  that,  in  this  case,  the 
interest  of  William  Reeves  bad  been  sold ;  the  purchaser 
would  have  known  that  he  took  it  subject  to  the  part- 
nership liabilities,  and  would  have  offered  less  on  that 
account.  In  Parker  v.  Pistor  {c)  the  case,  at  law, 
was  considered  as  clear.  According  to  the  view  there 
taken  by  the  Court,  the  interest  of  the  defendant 
partner  sliould  be  sold;  that  is,  the  interest  subject 
to  the  partnership  claims:  the  purchaser  would  be- 
come tenant  in  common  of  the  goods;  but  he  could 
not  claim  the  proceeds  except  through  the  medium  of 
an  account  which  would  let  in  all  questions  between  the 
partners.  Clearly  he  could  not  maintain  an  action  at 
law  for  them.    [Pattesoti  J.    Here  the  assignees  did  not 

(o)  4  Fes.  396.  (6)  17  Fes,  403. 

(c)  SB.  4;  P.  288. 

£  £   8 
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rdbnr  Y.  sell  the  interest  of  WiUioM  Rteoa^  bat  the  iroods  tbem- 

184S. 
[___  selves.]    That  is  so :  and  the  plaintiff  seeks  to  recoTer 


Gabkr      iiig  nndirided  net  proceeds. 

V«Ai*.  Cur.  ado.  vuli. 

Lord  Denmah  C.  J.,  in  this  vacation  {December  6th), 
delivered  the  judgment  oF  the  Court.  After  stating  the 
material  facts,  his  Lordship  proceeded  as  follows. 

According  to  the  evidence  of  the  son,  llamas  Reeoes 
the  fiitber  was  indebted  to  the  partnership  in  a  consi- 
derable sum  of  money ;  but  still  the  son's  interest  could 
be  only  in  the  surplus  which  might  remain  after  payment 
of  the  partnership  debts;  and  that  surplus  must  depend 
upon  a  setdement  of  accounts  which  the  Court  cannot 
take  without  consent  of  the  parties  interested.  If  the 
sheriff  had  sold  William  Beeve^s  interest,  the  vendee 
could  have  been  only  tenant  in  common  of  the  proceeds 
with  the  assignees  of  the  firm,  and  could  not  have 
maintamed  an  acdon  without  a  settlement  of  account; 
still  less  can  this  action  be  maintained  by  the  execution 
creditor. 

Rule  absolute. 
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QueetCs  SendL 
1848. 


Clayton  against  Corby  (a).  Mand^, 

^  ^    ^  December  ^h. 

^r^RESPASS.      The  declaration  charged  that  de-  in  trespass  for 
fendant,  to  wit  on  &c^  and  on  divers  other  &c.,  ti^sdose    ^ 
with  force  and  arms  &c.,  broke  and  entered  a  close  of  J^^  tnn^ 
plaintiff,  situate  &c.,  and  then    dug  up,   turned    up,  ^^'J^^?- 

loosened'  and  removed  the  clay,  sand,  gravel,  earth,  soil  ^^^  *«  owner 

®^*  "'"^^  ^"^» 
and  turf,  of  and  belonging  to  the  said  close,  and  then  «nd  pleaded 

that  all  occu- 

seized,  took  and  carried  away  divers  large  quantities  of  pien  thereof, 
the  same  respectively,  to  wit  4000  cart  loads  of  clay,  ^  en^yJJ^ 
&c.  (specifying  quantities  of  sand,  gravel,  earth,  soil  and  righftoS&  * 
turf),  of  plaintiff,  being  of  great  value,  to  wit  &C.,  and  J^^®  "froiTtS 
then  converted  &c. ;  and  other  wroni^s  &c*  ^\^^  "o  ™"c^ 

°  clay  as  was  at 

Pleas.     1.  Justification  under  a  prescription.     Repli-  any  time  re- 

.     .  required  by  him 

cation  traversing  the  prescription.     Issue  thereon.  and  them  for 

2.  That,  before  and  at  the  said  several  times  when  at  the  brick 
&c.,   defendant  had  been  and   was   the  occupier  of  a  y^]  Md^auOl 
certain   tenement  and    premises,  to  wit  a  brick  kiln,  "™!*°^**'® 

year* 

with  the  appurtenances,  situate  and  being  in  the  parish      ^^^  unrea- 

and  county  aforesaid ;  and  that  defendant,  whilst  he  ^^* 

was  such  occupier  as  aforesaid,  and  all  the  occupiers 

for  the  time  being  of  the  said  last  mentioned  tenement, 

with   the   appurtenances,  for  the  full  period  of  thirty 

years   next  before    the    commencement  of   this    suit, 

have  respectively  had   and   enjoyed,   as   of  right  and 

without  interruption,  and  defendant  still,  as  of  right, 

ought  to  have  and  enjoy,  a  right  to  dig,  take  and  carry 

away,  in,  out  of  and  from  the  said  close  in  which  &c., 

so  much  of  the  clay  of  the  said  close  in  which  Slc.  as 

was  at  any  time  required  by  him  and  them,  his  and  their 

a)  See  ClajfUm  t.  Ccrby,  2  Q^  B,  81S.  827.  note  (a). 
£  £  4 
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Voiumt  K      servants,  for  the  purpose  of  making  bricks  in  and  at 
1__   the  said  last  mentioned  brick  kiln,  in  every  year,  and  at 


Ci^TTov       jjj  ^jmgg  ^f  ^|jg  ygjjj.^     'Tjjg  defendant  then  justified  the 
Coair.        entry  to  dig  clay,  and  the  digging  and  taking  away  the 
clay,  and  therein  unavoidably   turning  up   &c.,   and 
carrying  away  a  little  of  the  gravel  &c. 

Replication,  traversing  the  prescription.  Issue  thereon* 
On  the  trial,  before  Williams  X,  at  the  Buckingham'- 
shire  summer  assizes,  1842,  a  verdict  was  found  for  the 
plaintiff  on  the  first  issue,  and  for  the  defendant  on  the 
second.  In  Mickaelmas  term,  1842,  Bt/les  obtained  a 
rule  to  shew  cause  why  judgment  should  not  be  entered 
for  the  plaintiff  non  obstante  veredicto  (a).  In  the 
vacation  after  last  Trinity  term  (d), 

B.  Andrews  shewed  cause.  The  prescription  set  out 
in  the  second  plea  is  not,  perhaps,  so  usual  as  that  for 
turbary  or  pasture :  but  it  is  equally  reasonable.  In  Co. 
Litt.  122  a.  it  is  said :  "  There  be  also  divers  other  com- 
mons, as  of  estovers,  of  turbary,  of  piscary,  of  digging  for 
coals,  minerals,  and  the  like."  In  Duberley  v.  Page{c)  the 
defendants  in  trespass  succeeded  upon  a  justification 
under  a  right  to  dig  sand  or  gravel  upon  the  waste.  In 
Shakespear  v.  Peppin  {d)  and  Peppin  v.  Shakespear  {e)  a 
right  to  dig  loam  and  gravel  was  pleaded ;  and  the  le- 
gality of  such  a  right  was  not  questioned. 

CfMalley^  contra.  Tlie  objection  is,  not  to  the  le- 
gality of  a  right  to  dig  clay,  but  to  a  right  claimed, 

(a)  The  rule  was  also  for  a  new  trial,  upon  points  which  were  either 
abandoned  by  the  defendant's  counsel,  or  not  decided  upon  by  the  Court. 

(6)  June  27th,  1843.  Before  Lord  Denman  C.  J.,  Williams  and 
Coleridge  Js. 

(c)  2  T.  R.  391.  (rf)  6  T.  22.  741. 

(e)  6  r.  E.  748. 
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as  hercj   without  any  limitation  as   to  times  of  the   Queen*s  Bench. 

184S. 
year,  or  the  extent  to  which  the  clay  may  be  carried   *____ 

away.     It  is  like  a  claim  of  common  without  stint,       Clattom 
pleaded  as  annexed  to  a  messuage  without  land,  which        Corbt. 
is  bad ;    Benson  v.  Chester  (a).      Such  claims  would 
exclude  the  owner  of  the  soil,  which  would  make  the 
prescription    or    custom    be    against   law ;    Co.  LitU 
122  a.     A  claim  to  cut  and  carry  away,  to  be  used  for 
the  improvement  of  grass  plots,   such  turf  as  was  fit 
and  proper  to  be  so  used,  at  all  times  of  the  year,  as 
often  and  in  such  quantity  as  occasion   required,  was 
held  illegal  in  Wilson  v.  WilUs(p).     [Cderidge  5.    In 
this  case  the  quantity  to   be  taken  is  limited  by  the 
quantity  required  to  make  bricks  at  a  particular  kiln.] 
In  Wilson  v.  Willes  (6)  the  turf  was  to  be  so  much  as 
was  required  for  particular  tenements.     In  Wilkes  v. 
BroadbeiU  {c)  the  tenant  of  the  lord  of  a  manor,  who 
was  owner  of  the  coal  mines  in  the  manor,  justified 
under  a  custom  to  dig  the  mines  and  lay  the  rubbish 
on  the  surface  in  heaps  upon  the  land  near  the  pits, 
at  the  will  and  pleasure  of  the  lord ;  and  the  alleged 
custom  was   held   bad,   as   being  too  loose,   and   de- 
structive of  the   whole   profits   of  the  land.     A  pre- 
scription and  a   custom,  as  to   this   point,  must  be 
judged   of   upon    similar    principles.      In    Shakespear 
V.  Peppin  (d)   the  right   was   claimed  as   annexed   to 
tenements  being  part  of  the  same  manor  to  which  the 
waste  belonged ;   the  brick  kiln  here  is  not  connected 
with  the  land  from  which  the  clay  is  to  be  taken.     In 

(a)  8  T.  B,  396.  See  note  (4)  to  Earl  tf  Manchater  t.  Vale,  I  Wmu 
SaufuL  28  c.,  6th.  ed. 

(6)  7  East,  121. 

(c;  1  Wils.  63.,  in  K,  B.|  affirming  the  judgment  of  C.  P.,  Broadbent 
▼.  WUks,  Willes,  360. 

(d)  6  T.  it.  741. 
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Vohme  V.      Valentine  v.  Pemy  (a)  (which  is  cited  in  S  Crmse  Dig. 
L_  71  (A),  tit  xxiii.  Common^  sect  82)  trespass  was  brought 


Clattov  for  breaking  a  close  and  digging  the  soil;  and  the  de- 
Cour.  fendant  justified  that  he,  and  all  whose  estate  he  had 
in  a  cottage,  had  common  of  turbary  to  dig  and  sell  ad 
libitum,  as  belonging  to  the  house;  and  the  plea  was 
held  ill,  as  shewing  a  right  of  common  which  was  an 
interest  and  a  freehold,  and  which,  as  a  prescription, 
was  repugnant,  because  ^^  a  common  appertaining  to  a 
house,  ought  to  be  spent  in  the  house,  and  not  sold 
abroad."  A  common  of  turbary  in  a  mere  occupant 
within  a  manor  is  illegal;  and,  if  land  ceases  to  be 
common,  as  by  act  of  parliament,  the  right  of  a  tenant 
to  take  turf  there  ceases ;  Dean  and  Chapter  of  Ely  v. 
Warren  (c).  In  Hayward  v.  Cunnington  (d)  a  plea  of 
prescription,  in  right  of  an  ancient  house,  to  carry  away 
every  year  as  many  turfs  as  two  men  could  dig  in  a  day, 
was  demurred  to,  because  it  was  not  shewn  that  the  turis 
were  to  be  burnt  in  the  house.  In  Siderfin*s  report  of 
the  same  case  (e)  it  is  said  that  the  Court  thought  the 
plea  bad.  In  Levinz^s  Report  {d)j  however,  though  it  is 
said  that  judgment  was  given  for  the  plaintiff,  it  is  said 
also  that  the  Court  held  the  prescription  good ;  but  the 
reason  given  is  that  the  limitation  to  as  much  as  two 
men  could  dig  in  a  day  gave  sufficient  certainty.  There 
a  decision  was  cited,  and  recognized  by  the  Court, 
*^  that  a  prescription  for  digging  clay  in  another^s  soil 
to  make  pots,  is  void."  The  clay  is  not  like  any  produce 
which  can  be  reproduced.  The  Court  cannot  assume  that 
so  unreasonable  a  grant  could  ever  have  been  made. 

Cur.  adv.  vtdi. 

(a)  Noy,  145.  (6)  4Ui  ed. 

(c)  2  Atk.  189.  (d)  1  Lev.  831. 

(e)  Hejfward  t.  Ctiimtn^oii,  1  5Sd.  3^4. 
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Lord  Dekman  C.  J.  now  delivered  the  judgment  oF  Queen's  Ameft. 
,  the  Court.  '____ 

This  was  an  application,  on  behalf  of  the  plaintiff,  for       Cl^tiok 
leave  to  enter  a  verdict  for  him  with  nominal  damages,        Coebt. 
notwithstanding  the  finding  of  the  jury  for  the  defendant 
upon  his  second  plea. 

The  declaration  is  in  trespass  for  breaking  and  entering 
the  close  of  plaintiff^,  and  digging  for  and  removing  clay, 
sand,  &c.  The  said  second  plea  states,  in  substance, 
that,  before  and  at  the  said  times  &c.,  the  defendant  was 
the  occupier  of  a  certain  tenement  and  premises,  to  wit  a 
brick  kiln,  and  that  he,  as  such  occupier,  and  all  the 
occupiers  for  the  time  being  of  the  said  tenement,  for 
the  full  period  of  thirty  years  before  8cc.,  had  and  en- 
joyed, as  of  right  and  without  interruption,  a  right  to 
dig,  take  and  carry  away,  from  &c.,^  so  much  of  the 
clay  of  the  said  close  as  was  at  any  time  required  by  him 
or  them  for  the  purpose  of  making  bricks  at  his  said 
brick  kiln,  in  every  year  and  at  all  times  of  the  year, 
and  justifies  the  alleged  trespass  accordingly.  The  re- 
plication takes  issue  on  this  plea.  And  the  question  is 
whether  this  plea  can  be  sustained  in  point  of  law.  And 
we  are  of  opinion  that,  upon  general  principles  and  the 
authorities  connected  with  the  subject,  it  cannot. 

It  is  observable  that,  in  all  cases  of  a  claim  of  right 
in  alieno  solo,  whether  immediately  or  in  any  degree 
resembling  the  present,  such  claim,  in  order  to  be  valid, 
must  be  made  with  some  limitation  and  restriction.  In 
the  ordinary  case  of  common  appurtenant,  the  right  can- 
not be  claimed  for  commonable  cattle  without  stint,  and 
to  any  number ;  but  such  right  is  measured  by  the  capa- 
bility of  the  tenement  in  question  to  maintain  the  cattle 
during  the  winter ;  levancy  and  couchancy  must  be 
averred  and  proved.     Again,  in  the  case  of  common  of 
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estovers,  or  a  liberty  of  taking  wood,  called  in  the  books 
house  bote,  plough  bote  and  hay  bote,  such  liberty  is 
not  wholly  vague  and  indeterminate,  but  confined  to 
some  certain  and  definite  use.  The  like  of  the  common 
of  piscary.  The  nature  of  these  rights  is  thus  compen- 
diously, but  we  believe  accurately,  given  by  Mr.  Jus- 
tice BlackstonCi  2  Comm.  S5.  *^  These  several  species  of 
commons  do  all  originally  result  from  the  same  necessity 
as  common  of  pasture;  viz.  for  the  maintenance  and 
carrying  on  of  husbandry:  common  of  piscary  being 
given  for  the  sustenance  of  the  tenant's  family ;  common 
of  turbary  and  fire  bote  for  his  fuel ;  and  house  bote, 
plough  bote,  cart  bote,  and  hedge  bote,  for  repairing 
his  house,  his  instruments  of  tillage,  and  the  necessary 
fences  of  his  grounds,"  that  is,  for  a  certain  and  definite 
purpose. 

In  some,  of  these  instances,  the  thing  taken  is  more 
or  less  immediately  renewable:  and  it  would  seem 
strange  if  in  these  such  precision,  and  certainty  are  re- 
quired, but  less  in  others  where  the  claim  is  larger, 
extending,  as  in  the  present  case,  to  a  right  to  disturb 
and  remove  a  portion  of  the  soil  itself.  Upon  reference, 
however,  to  the  authorities,  we  find  that,  in  cases  not 
substantially  distinguishable  from  the  present,  the  same 
rule  does,  as  in  reason  it  ought  to  do,  prevail. 

In  the  case  of  Wilson  v.  Willes  {a)  the  declaration  was 
trespass  for  breaking  and  entering  the  close  of  the  plaintiff, 
called  Hampstead  Heath j  and  digging  and  carrying  away 
turf  covered  with  grass  &c.  Plea,  that  the  locus  in  quo 
was  parcel  of  a  waste  in  the  manor  of  Hampstead ;  that 
there  had  been,  from  time  immemorial,  divers  customary 
tenements  by  copy  of  court  roll ;  and  it  then  alleged  a 
custom  for  tenants  of  such  tenements,  ^*  having  a  garden 

(a)  7  EaU,  ISl. 
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or  gardens  parcel  of  the  same,"  to  dig  turf  for  the   Qm««*'«  Bench. 

making  and  repairing  grass  plots  in  such  gardens,  every   * 

year,  at  all  times  of  the  year,  in  suck  quantity  as  occasion  C^^^ow 
hath  required  ;  and  justified  the  taking  accordingly.  To  Coair. 
this  plea  there  was  a  general  demurrer ;  and  judgment 
was  given  for  the  plaintiff.  In  giving  judgment,  it  was 
said,  by  Lord  EUenborough^  that  **  a  custom,  however 
ancient,  must  not  be  indefinite  and  uncertain  ; "  that  it 
was  *^  not  defined  what  sort  of  improvement  the  custom 
extends  to ; "  that  "  every  part  of  the  garden  may  be 
converted  into  grass  plots  ; "  that  there  was  **  nothing 
to  restrain  the  tenants  from  taking  the  *ixJiole  of  the  tur^ 
hury  of  the  common  s^^  and  it  resolved  itself  "into  the 
mere  will  and  pleasure  of  the  tenant'' 

In  the  case  of  Peppin  v.  Shakespear  (a)  the  declara- 
tion was  trespass  for  breaking  8cc.  the  plaintiff's  close. 
The  plea  stated  the  grant  to  the  defendant  Shakespear 
of  a  customary  tenement  of  the  manor  of  which  the  locus 
in  quo  was  parcel,  and  a  custom  for  the  tenants  thereof 
to  have  common  of  pasture,  and,  also,  a  liberty  of  digging 
sand  iic.  for  their  necessary  repairs;  there  was  then  a 
justification  of  the  breaking  &c.  into  the  locus  in  quo,  as 
parcel  of  the  common,  for  such  purpose.  The  Court 
gave  judgment  for  the  plaintiff,  on  account  of  defects  in 
the  plea :  in  which  judgment  it  was  said  that  the  plea 
*'  stated  that  the  defendant  entered,  &c.  for  the  purpose 
of  digging  for  and  carrying  away  sand,  Sic.  for  the  neces" 
sary  repairs  of  the  said  defendant.**  "  That  no  question 
could  be  made  about  any  of  the  pleas "  (there  having 
been  others,  which  it  is  not  necessary  for  us  to  notice) 
^*  but  that  in  which  it  was  stated  that  the  tenement  was 
a  messuage.    And  with  respect  to  that  they  said  that 

(a)  6  T.  R.  748. 
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Fohtme  V.      it  ought  to  have  been  expressly  alleged  that  the  house 
1__  VDOs  in  want  of  repair^  that  the  defendants  entered  for 

Clattov       ^|jg  purpose  of  digging  for  and  carrying  away  sand,  &c. 

Coftir.        fo,.  tijg  necessary  repairs  of  that  house,  and  that  they 
used  the  sand,  Sec  for  that  purpose.^^ 

It  is  true  that  these  two  cases  respect  the  validity  of 
a  custom ;  but  the  reasons  upon  which  the  judgments 
are  resptetively  founded  have  a  strong  bearing  upon  the 
degree  of  certainty  and  precision  with  which  a  claim  of 
right  generally,  in  order  to  be  supported,  ought  to  be 
described. 

It  remains  now  to  be  considered  whether  the  objec- 
tion of  vagueness  and  uncertainty  be  applicable  to  the 
plea  in  question  or  not     And  we  think  that  it  is. 

The  nature  of  the  tenement  (so  called),  a  brick  kiln, 
leads  to  no  conclusion,  one  way  or  the  other,  as  to  the  ex- 
tent of  the  claim  and  demand  upon  the  soil  of  the  plaintiff. 
It  may  have  been,  at  the  time  of  the  trespass,  of  any  di- 
mensions and  capacity.  It  may  have  been,  during  the 
thirty  years  of  alleged  enjoyment,  continually  varying; 
and  consequently  the  quantity  of  clay  required  for  the 
purpose  of  making  bricks  thereat  may  have  varied  also. 
There  is  no  limit.  No  amount  of  clay  (measured  by 
cart  loads  or  otherwise)  *^  required,"  no  number  of 
bricks  (estimated  by  hundreds  or  thousands)  claimed  to 
be  made,  is  given  or  attempted.  What  is  it,  therefore, 
but  an  indefinite  claim  to  take  all  the  clay  ^^  out  of  and 
firom  the  said  close  in  which  Sec,"  or,  in  other  words, 
to  take  from  the  plaintiff,  the  owner,  the  whole  close  ? 

We  are  of  opinion,  therefore,  that  the  plea  cannot  be 
sustained,  and  .that  there  must  be  judgment  for  the 
plaintiff  for  nominal  damages,  notwithstanding  the  find- 
ing of  the  jury  for  the  defendant  upon  that  plea. 

Rule  absolute. 
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Queen* t  Bench, 
1843. 

Doe,  on  the  several  demises  of  Mary  Hartridge,  Tuesdat,, 
of  Thoha^s  RoBmsoN  and  Sophia  Elizabeth  -^'^'**^^*- 
his  Wife,  of  Henry  Wise  Bae:er  and  Eli- 
zabeth his  Wife,  of  Samuel  Henry  Dickenson, 
of  Richard  Latter,  of  Thomas  Westbrook 
and  Catharine  Sarah  his  Wife,  of  John 
Brown,  of  Margaret  Collis,  of  James  Foster, 
of  Thomas  Foster,  and  of  George  Robinson 
Foster,  against  Thomas  Gilbert. 


T^  JECTMENT  for  a  farm  house,  buildiDgs  and  lands,  Lands  were 

"^^  -1  '  t       n  -r,         •»>.«•▼>•  X  1.  settled,  in  con- 

ID  the  parish  of  East  Farletgh  in  Kent.  Issue  having  tempiation  of 

been  joined,  the  facts  were  stated-  in  the  following  special  "■"**•?*».  ^' 

case,  under  an  order  of  Lord  Abinger  C.  B. 

In  August  1788,  James  Poster  was  married  to  Catherine 

Clifford;  and,  in  contemplation  of  marriage,  a  settle- 


a  remainder  for 
life  limited  to 
the  intended 
wife  if  she 
survived  her 
husband ;  and 
with  power 

ment  was  made  of  the  property  which  is  the  subject  of  to  her,  if  she 

survived,  by 

this  action. 


indenture 
under  her  hand 
and  seal  to 
lease  *<to  any 
person  or 


By  indentures  of  lease  and  release,  bearing  date  re- 
spectively 22d  and  23d  August  1788,  the  property  was 
conveyed  to  .trustees,  to  the  use  of  James  Foster  and  his  P*"®"*  ^^^ 

•^  '  any  term  or 

heirs  until  the  marriage ;  remainder  to  the  use  of  James  """»*>«>■  ©^ 

*=*  years  not  ex- 

ceeding twenty 
one  years,  in  possession,  and  not  in  reversion,  remainder  or  expectancy;  so  as  upon 
every  such  lease  there  be  reserved  and  made  payable,  during  the  continuance  thereof,  the 
most  and  best  improved  yearly  rent  that  can  be  reasonably  bad  or  obtained  for  the  same, 
without  taking  any  sum  or  sums  of  money  or  other  thing  by  way  of  fine  or  income 
for  or  in  respect  of  such  lease  or  leases ;  and  so  .as  none  of  the  said  leases  be  made  dis- 
punishable of  waste  by  any  express  words  to  be  therein  contained ;  and  so  as  in  every 
of  the  said  leases  there  be  contained  a  clause  of  reentry  for  non-payment  of  the  rent  or 
rents  to  be  thereby  respectively  reserved ;  and  so  as  the  lessee  or  lessees,  to  whom 
such  lease  or  leases  shall  be  made,  do  seal  and  deliver  a  counterpart  or  counterparts 
thereof." 

llie  marriage  took  place ;  the  vrife  lur? ived  the  husband,  married  again,  and,  after  the 
second  marriage,  leased  to  her  second  husband,  who  executed  a  counterpart. 

Heldy  that  such  lease  by  wife  to  husband  was  not  a  good  execution  of  the  power. 
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Foiume  V.      Foster  and  his  assigns  for  life;  remainder  to  the  trustees 
*        to  preserve  contingent  remainders ;  and,  after  the  decease 


Doe  dem.      o(  James  Foster^  to  the  use  of  Catherine  Clifford^  his  in- 
▼•  tended  wife,  and  her  assigns,  for  her  life ;  and,  after  the 

tylLBCRT. 

death  of  the  survivor,  to  the  use  of  all  and  every  the 
children  of  the  body  of  the  said  James  Foster  on  the 
body  of  the  said  Catherine  Clifford^  to  be  equally  di- 
vided between  them  (if  more  than  one),  share  and  share 
alike,  as  tenants  in  common,  and  not  as  joint  tenants ; 
and  of  the  several  and  respective  heirs  of  the  bodies  of 
all  and  every  such  children. 

In  this  settlement  was  contained  the  following  proviso. 
<<  Provided  always,  and  it  is  hereby  declared  and  agreed 
by  and  between  all  the  said  parties  to  these  presents, 
that  it  shall  and  may  be  lawful  to  and  for  the  said  James 
Foster^  at  any  time  or  times  during  his  life,  and,  after 
his  decease,  to  or  for  the  said  Catherine  Clijffbrd^  his 
intended  wife,  at  any  time  or  times  during  her  life,  by 
indenture  under  his  or  her  respective  hand  and  seal,  to 
demise  or  lease  the  said  messuages  or  tenements,  lands, 
hereditaments  and  premises  hereby  granted  and  re- 
leased, or  intended  so  to  be,  or  any  of  them,  or  any 
part  thereof,  to  any  person  or  persons,  for  any  term  or 
number  of  years  not  exceeding  twenty  one  years,  in 
possession,  and  not  in  reversion,  remainder  or  ex- 
pectancy ;  so  as,  upon  every  such  lease,  there  be  re- 
served and  made  payable,  during  the  continuance 
thereof,  the  most  and  best  improved  yearly  rent  that 
can  be  reasonably  had  or  obtained  for  the  same,  with- 
out taking  any  sum  or  sums  of  money  or  other  thing 
by  way  of  fine  or  income  for  or  in  respect  of  such  lease 
or  leases ;  and  so  as  none  of  the  said  leases  be  made 
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dispunishable  of  waste,  by  any  express  words  to  be  QuemV  Sena. 

therein  contained ;  and  so  as  in  every  of  the  said  leases  * 

there  be  contained  a  clause  of  reentry  for  nonpayment      J^®*  ^•"* 
of  the  rent  or  rents  to  be  thereby  respectively  reserved ;  ^- 

OILBBBT* 

and  so  as  the  lessee  or  lessees,  to  whom  such  lease  or 
leases  shall  be  made,  do  seal  and  deliver  a  counterpart 
or  counterparts  thereof;  any  thing  herein  contained  to 
the  contrary  thereof  in  anywise  notwithstanding.'' 

The  marriage  took  place  on  the  26th  of  Augusi  1788. 
James  Foster  died  in  1811 :  and  his  wife  died  in  October 
1841 :  and  there  was  issue  of  the  marriage,  two  sons 
and  four  daughters. 

The  lessors  of  the  plaintifiF  were  the  children,  or  the 
legal  representatives  of  the  children,  of  this  marriage : 
and  the  plaintiff  was  entitled  to  recover  in  this  action,  if 
no  valid  lease  was  executed  by  the  widow. 

In  August  1812  the  widow  of  James  Foster  married 
Thomas  Gilbert:  and,  on  the  18th  oi April  1835,  she 
executed  an  instrument  which  contained  a  demise  of  the 
property  sought  to  be  recovered  in  this  action  to  her 
husband  Thomas  Gilbert  for  fourteen  years  from  llfh 
October  1834  (if  the  lessee  should  so  long  live),  at  the 
yearly  rent  of  64t,  payable  half  yearly,  on  6th  April 
and  11th  October  (a).  A  counterpart  of  this  instrument 
was  executed  by  Thomas  Gilbert. 

(a)  It  was  argued  that  this  reservation  was  not  a  good  execution  of  the 
power,  because  no  provision  was  made  for  the  case  of  the  lessee  dying 
between  the  rent  days;  but  on  this  point  the  Court  pronounced  no 
opinion.  Reference  was  made  to  Doe  denu  WUmot  v.  Giffard  (2  S^tg4^ 
Pow,  427.  6lh  ed.,  cited  also  in  Doe  dem.  Earl  of  Shrewsbury  v.  WlUon^ 
S  B.i  Aid,  371.).  Doe  dem,  Harriet  v.  Morte  (2C.  ij  M,  247.,  S.  C, 
4  T^rwh.  185.),  Rutland  v.  Doe  dem.  Wythe  (5  M,  §•  1^.688.  696.,  in 
Exch.  Ch.,  reversing  the  judgment  of  the  Court  of  Exchequer,  Doe  dem, 
Wythe  V.  Rutland,  2  M.  i  W.  661.),  Doe  dem.  Douglas  y.  Lock  (2  J.  jr 
£,  705.  736—741.). 

TOL.V.   K.S.  V  F 
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1843. 

Dosdcm* 
HAmsmiocK 

T. 


The  Talidity  of  this  faistmrnenty  as  a  lease  under  the 
power  contained  in  the  marriage  settlement,  is  disputed 
by  the  lessors  of  the  plaintiff.  But  it  has  been  agreed 
that  they  shall  not  make  any  objection  to  its  Talidity  on 
account  of  the  amount  of  the  rent  resenred. 

If  the  Court  should  be  of  opinion  that  it  was  not  a 
▼alid  execution  of  the  power  contained  in  the  indenture 
of  28d  August  1788,  judgment  was  to  be  Altered  for  the 
plaintiff  by  confession ;  if  they  should  be  of  opinion  that 
it  was  a  valid  execution  of  the  said  power,  judgment  was 
to  be  entered  for  the  defendant  by  nolle  prosequL 

The  case  was  argued  in  last  Trinity  term  (a). 


Thesiger  for  the  plaintiff.  The  power  was  not  well 
exercised.  A  wife  cannot  convey  to  her  husband.  Nor 
can  the  husband  execute  a  counterpart  to  the  wife. 
The  covenants  could  not  be  enforced  by  the  wife  against 
the  husband ;  and  these  covenants  are  required  for  the 
benefit,  not  merely  of  the  party  who  is  to  exercise  the 
power,  but  of  those  in  remainder.  Where^  indeed,  the 
power  is  granted  to  a  party  without  an  interest,  it  may 
be  exercised  in  favour  of  such  party.  "  Where  the  terms 
of  the  power  are  complied  with,  it  is  no  objection  that 
the  lease  is  granted  in  trust  for  the  lessor  himself,  for 
that  is  a  question  merely  between  the  parties.  It  is  just 
the  same  thing  as  between  the  lessor  and  the  successor, 
where  the  legal  tenant  is  bound  during  the  term  in 
all  requisite  covenants  and  conditions : "  2  Sugden  on 
PoTr€T5,  384  (i) ;   where    IVilson  \.  Seocell^c),  Tat/lor  x. 


(a)  June9d,  1843.     Before  Lord  Denmm  C  J.,  Btflesoit,  WUKams^ 
and  ColeridgtJs, 

(6)  Ed.  6.  (c)  1  r.  BL  617. 


▼. 

GiLU&T. 
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Horde  (a)  and  Earl  of  Cardigan  v.  Montague  {b)  are   Q«<w»*«  -»«»<!*• 

referred  to.     But  here  the  protection  which  the  iranier  . 

of  the  power  contemplated,  when  he  lodged  it  in  a     hammio* 

tenant  for  life  who  might  be  expected  to  see  to  the  en* 

forcement  of  the  covenants,  will  be  lost     The  tenant 

for  life  cannot  sue  her  husband  for  not  cultivating,  nor 

reenter  for  waste.     When  the  party  granting  the  lease 

is  equally  interested  with  the  remainderman  in  getting 

the  best  rent,  the  remainderman  has  a  protection,  which 

fiEiils  when  the  lessor  has,   through  her  husband,  a 

stronger  interest  in  the  rent  being  as  low  as  possible. 

In  the  case  of  the  Queensberry  Leases  (c)   Lord  Eldoti 

said  that  the  leading  criterion  was  always  whether  rear 

sonable  care  and  diligence  had  been  exerted  to  get  the 

best  rent.*    There  is  virtually  no  reservation  of  the  rent 

here  during  the  life  of  the  lessor.     Now  the  rent  was  to 

be  reserved  *^  during  the  continuance  "  of  the  lease ;  and 

the  lessor  could  not  dispense  with  this  even  for  her  own 

life ;  Elmer's  Case  ((2),  Lord  Moimtjo^s  Case  (e). 

Platty  contra.  The  intention  of  the  party  conferring 
the  power  must  govern  its  construction ;  GoodtMe^ 
lessee  of  Clarges,  v.  Funucan  (g),  Pomery  v.  Partings 
ton  (h)f  Shepp.  Touch.  269,  and  Prestoris  note  (11) 
there.  Now  the  restrictions  in  this  power  were  im- 
posed, not  for  the  benefit  of  the  party  exercising  it^ 
but  to  prevent  such  an  exercise  as  might  injure  those 
in   remainder  and   reversion.      The  objections   made 

(a)  1  Bur.  60.  124. 

(6)  2  S^den  on  Poivers,  App.  No.  14.     See  1  Bur,  122. 

(c)  Montgomery  y.  Jhd»  ofBucdeuchf  5  Dow,  293.  S44. 

(d)  5  Bep.  2  a,  (e)  5  Bep,  Sb,  6  a, 
(g)  2  Doug.  565,  573.                     (*)  S  T.  B.  €66.  '675.* 

FF   2 
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roume  r.     tend  only  to  shew  some  supposed*  injury  to  the  lessor 


1843. 


who  exercises  the  power.     It  is  said  that  she  cannot 
DoK  dem.      enforce  the  covenants  acnunst  her  husband.     But,  if  the 
▼•  lease  had  been  made  to  a  strancrer,  the  lessor  miffht 

GlUIRT.  .  . 

have  abstained  from  enforcing  the  remedy :  the  remain- 
derman has  no  means  of  compelling  her  to  act;  and 
the  remedy  of  the  remainderman*  himself  is  not  af- 
fected. The  tenant  for  life  is  not  bound  to  accept  the 
rent.  **  If  a  power  beto  a  woman  to  make  leasesj  and 
she  takes  husband,  a  lease  by  the  husband  and  wife,  is 
well  executed;^'  Coau  Dig*  Poiar  (C  1.),  citing  Diike 
of  Buckingham  v.  Lord  Antrim  (a).  *^  A  feme  may  be  an 
attorney  to  deliver  seisin  to  her  husband ;"  Co.  LiL  52  a. 
In  Bro.  Abr.  Executors^  pi.  175.,  it  is  laid  down  that  an 
executrix  may  sell  to  her  husband ;  for  which  the  Year 
Book^  Pasch.  10  //.  7.  fol.  20  A.  pi.  9.,  is  cited.  The 
lease  is  properly  the  act  of  the  party  creating  the  power; 
the  lessee  takes  from  him ;  and  many  acts  are  good  be- 
tween husband  and  wife,  acting  merely  as  instruments, 
which  would  be  invalid  in  other  cases.  ^*  If  a  charter  of 
feoflfment  be  made  to  the  wife,  the  husband  as  attorney 
to  the  feoflTor  may  make  livery  to  the  wife;  and  so  a 
feme  covert,  that  hath  power  to  sell  land  by  will,  may 
sell  the  same  to  her  husband,  because  they  are  but 
instruments  for  others,  and  the  state  passeth  from  the 
feoflTor  or  devisor;"  Co.  Ut,  187  i.  "  If  cestui  que  use 
had  devised,  that  his  wife  should  sell  his  land,  and  made 
her  executrix  and  died,  and  she  took  another  husband, 
she  might  sell  the  land  to  her  husband,  for  she  did  it 
in  outer  droits  and  her  husband  should  be  in  by  the 
devisor;"  Co.  Lit.  112  a.     Many  applications  of  the 

(a)  1  Sid,  101.     See  16  Vtn.  Abr.  481.  tiu  Powert  (A.  15>   pL  S^ 
1  Co.  Chan,  17.,  3  Salk.  276. 
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same  principle  are  to  be  found   in  2  Sugd.  Pern.  25,  QueaCt  Bmdu 

1 843 
and  the  subsequent  pages ;  and  at  p.  27  is  the  following *' 

passage.      "  This  doctrine,  that   the   appointee   takes     J[^«  **•*»• 

under  the  original  deed,  is  followed  in  all  its  conse-  ▼• 

GlUSAT. 

quences.  Therefore,  although  a  husband  cannot  at 
common  law  convey  directly  to  his  wife,  yet  he  may 
make  an  immediate  appointment  to  her;  because  her 
estate  arises  out  of  the  original  seisin ;  and  for  the  same 
reason  a  wif^  may  appoint  immediately  to  her  husband ; 
the  principle  is  something  similar  to  that  which  prevails 
in  copyholds,  where  a  surrender  by  the  husband  to  the 
wife,  or  by  the  wife  to  her  husband,  is  good."  And 
reference  is  made  to  Bunting  v.  Leping;well{a).  la 
1  Sug.  Pow.  184  it  is  said:  "  Every  person  who  by 
the  laws  of  England  is  capable  of  disposing  of  an 
estate  actually  vested  in  himself,  may  exercise  a  power 
over  land,  or,  in  other  words,  direct  a  conveyance  of 
that  land.  By  the  common  law  a  married  woman 
could  not  dispose  of  her  own  estate  without  a  fine  or 
recovery,  for  which  the  statute  law  has  now  sup- 
plied a  deed  with  certain  formalities;  but,  simply,  as 
the  instrument,  or  attorney  of  another,  she  could  con- 
vey an  estate  in  the  same  manner  as  her  principal, 
because  the  conveyance  was  considered  as  the  deed  of 
the  principal,  and  not  of  the  attorney,  and  her  interest 
was  not  affected." 

Thesiger  in  reply.  The  intention,  upon  which  re- 
liance is  placed  for  the  defendant,  could  not  have  been 
that  the  power  of  reentry  should  be  totally  inoperative 
during  the  life  of  the  tenant  for  life.     It  is  doubtful, 

(a)  4  Rep.  29  a. 
F  F   S 
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rohime  r.     where  the  power  is  coupled  with  an  interest,  whether  a 
*__  feme  covert  can  execute  without  her  husband :  the  sub- 


DoK  dem. 
Haeteidoe 


ject  is  discussed  in  1  Si^d.  Pow,  194*,  &c.  (a),  and  in 
^  ^-  1  Chance  on  Powers.  202,  &c.     TPatteson  J.  The  conse- 

quences  you  contemplate  would  equally  have  followed  if 
the  widow  had  appointed  before  her  second  marriage, 
and  then  had  married  the  appointee.]  The  question  is 
whether  the  execution  of  the  power  was  valid  at  the 
time  of  execution. 

Cur.  adv.  xmU. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court 

The  question  was  on  the  validity  of  a  lease  granted 
by  a  tenant  for  life  under  a  marriage  settlement,  to 
which  the  only  objection  was  that  it  was  granted  by 
a  wife  to  her  husband  ;  by  the  widow  of  the  settlor  to 
the  person  whom  she  married  after  the  death  of  her 
former  husband,  the  settlor. 

The  power  of  leasing  was  for  her,  by  indenture 
under  her  hand  and  seal,  to  demise  or  lease  the  pre- 
mises to  any  person  or  persons  for  twenty  one  years,  so 
as  upon  every  such  lease  there  be  reserved  the  best  rent, 
and  so  as  none  of  the  said  leases  be  made  dispunishable 
of  waste  by  any  express  words  to  be  therein  contained, 
and  so  as  in  every  of  the  said  leases  there  be  contained 
a  clause  of  reentry  for  nonpayment  of  the  rent,  and  so 
as  the  lessee  do  seal  and  deliver  a  counterpart  thereof. 

The  lessor  of  ^he  plaintiif,  the  remainderman  under 
the  marriage  settlement,  argued  that  this  lease  is  void 
because  husband  and  wife,  being  one  person  in  law, 

(a)6thed. 
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can  make  no  grant  to  each  other.     It  was  also  urged   Queen^i  Bench. 

that  the  restrictions  on  the  power  of  leasing  contained 

in  the    marriage  settlement    could    not    be  enforced      ^^'  ^«°- 

Haetedob 

where  the  wife  demised, to  the  husband;  for  she  can  ▼. 

neither  reenter  and  eject  him  on  nonpayment  of  the 
rent,  or  breach  of  any  other  covenant,  nor  make  him 
answerable  for  waste,  nor  take  from  him  any  binding 
counterpart  of  the  lease. 

There  is  no  case  in  point  For  the  defendant  we 
are  referred  to  Co.  Lit.  52  a.^  112  a.,  187  6.,  and  Bro. 
Abr.  tit.  Executors^  pL  175.  One  answer  applies  to  all 
those  passages  that  appear  favourable  to  him :  the  wife 
was  acting  in  auter  droit  in  all  the  cases  where  she  is 
recognised  by  law  as  having  power  to  act  independently 
of  or  in  opposition  to  her  husband.  The  Marquis  of 
Antrim  v.  The  Duke  of  Buckingham  was  also  cited  from 
1  Ca.  Chan.  17.,  which  is  found  also  in  16  Fin.  Ab.  481., 
Com.  Dig.  Poiary  (C  1.),  and  8  Salk.  276. ;  which  merely 
laid  down  that,  where  a  feme  sole  reserves  a  power  of 
leasing,  and  marries,  her  execution  of  that  power  is  de- 
fective for  no  other  reason  than  that  her  husband  joined 
in  making  the  lease.  Supposing  this  decision  sound 
(which  may  be  doubted  from  other  decisions  reported 
in  the  same  page,  and  from  a  case  under  the  head 
Authority  (a)  in  the  same  book)  it  certainly  adds  no 
force  to  the  defendant's  argument. 

But  in  this  case  recourse  was  had  to  the  principle 
that,  where  a  power  of  appointment  is  executed,  the 
party  creating  the  power  is  considered  in  law  as  the 
party  conveying,  and  the  party  who  executes  merely  as 
an  instrument  in  his  hands.  We  think,  however,  that 
tenant  for  life  with  power  to  grant  leases  is  not  in  the 

(a)  Perhaps  HarrU  y.  Graham^  3  Fin.  Abr.  419.,  Juthoriiy  (B).  pL  12. 
F  F    4 
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situation  of  one  who  is  merely  empowered  to  appoint, 
but  that  he  has  a  power  coupled  with  an  interest,  which 
requires  a  bargain  between  independent  persons,  and  a 
grant  which  is  not  void  at  law.  The  conditions  annexed 
to  every  leasing  power  are  for  the  benefit  of  the  re- 
mainderman, and  the  protection  of  his  interest  in  the 
property  when  the  life  estate  shall  have  terminated :  it 
is  enough  to  refer  for  a  statement  of  this  doctrine  to 
1  JBfirr.  121, 1 22  (a) :  and,  though  such  remainderman  has 
his  remedy  on  the  covenants  of  the  lease  when  his  estate 
vests  in  possession,  it  is  manifest  that  that  protection 
may  be  lost  for  want  of  a  liability  in  the  lessee  during 
the  coverture.  The  mischief  may  be  incurable  after  a 
long  enjoyment  with  complete  immunity. 

We  are  therefore  of  opinion  .that  the  lessor  of  the 
plamtiff  is  entitled  to  our  judgment. 

Judgment  for  plaintiff. 


(a)  Taytor  r.  HoHe. 


Decembers^, 


HuGGiNS  against  Coaxes. 


A  SSUMPSIT  for  money  had   and    received,   for 

interest,  and  on  an  account  stated.    Pleas :  ].  Non 

assumpsit.    Issue  thereon.    2.  That  the  supposed  cause 


If  ftDy  oneof 
the  Mciirities 
for  an  annuity 
be  set  aside, 
the  grantee 
may  recorer 

bade  the  purchase  money  in  an  action  for  money  liad  and  received,  for  failure  of  considera- 
tion. Though  it  does  not  appear  on  what  ground  the  security  was  set  aside,  nor  whether 
the  objection  to  it  afl*ects  the  validity  of  the  annuity. 

As,  where  a  rule  was  obtained  by  the  grantor  to  set  aside  the  warrant  of  attorney  and 
proceedings  thereon,  on  grounds  some  of  which  would,  and  some  would  not,  aflect  the 
validity  of  the  annuity;  and  the  rule  was  made  absolute  in  terms  not  shewing  which  objec- 
tion prevailed ;  and  no  evidence  was  given  on  the  point. 

In  such  an  action,  the  facts  appearing  as  above  seated,  the  statute  of  limitations  runs  from 
the  time  when  the  security  is  set  aside,  it  not  appearing  that  the  consideration  has  failed 
before  that  time.  And  the  statute  does  not  attach  if  tlie  security  was  set  aside  within  six 
yean,  Uiough  six  yean  have  elapsed  since  the  annuity  was  last  paid. 
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of  action  did  not  accrue  within  six  years  of  the  com-  Queen's  BemA. 

mencement  of  the   suit.     Replication :  that  the  several  

causes  of  action  did  accrue  within  six  years  &c.     Issue       Huaoiiis 
thereon.  Coatks. 

Several  other  issues  of  fact  were  taken;  but  the 
question  here  turned  only  on  those  above  mentioned  (a). 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the 
Middlesex  sittings  after  Michaelmas  term,  1842,  the 
plaintiff  claimed  1500/.  (with  interest),  as  having  been 
paid  to  defendant  for  the  consideration  of  an  annuity  of 
225/.,  to  be  paid  by  defendant  to  plaintiff;  which  con- 
sideration, it  was  alleged,  had  failed.  The  payment  of 
the  1500/.  and  the  execution  of  the  annuity  deed,  dated 
13th  Jufie  1826,  were  proved:  but  the  memorial  was 
not  put  in.  There  was  no  proof  that  any  payment  of 
the  annuity  had  been  made  within  six  years  *of  the 
commencement  of  the  action.  It  appeared  that  among 
the  securities  given  for  the  annuity  was  a  warrant  of 
attorney;  that,  in  1842,  the  defendant  was  taken  iu 
execution,  at  the  suit  of  plaintiff,  upon  a  judgment 
entered  up  thereon;  and  that  defendant,  on  19th  jlprily 
1 842,  obtained  the  following  rule  of  this  Court. 

"  Huggins  v.  Coaies* 
"  Upon  reading  the  affidavit  of"  &c.,  "  and  the  paper 
writings  thereto  annexed"  &c.,  it  is  ordered  that  the 
plaintiff,  upon  notice  &c.,  ^'  shall,  upon  "  &c.,  "  shew 
cause  why  the  warrant  of  attorney  upon  which  judg- 
ment has  been  entered  up  in  this  action,  and  the 
judgment,  and  the  testatum  ca.  sa.  and  subsequent 
proceedings,   should  not   be   set  aside;  and   why   the 

(a)  See  the  judgment,  post,  p.  439. 
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defendant  should  not  be  dbcharged  oat  of  the  custody 
of  the  sheriff  of  the  county  of  Sussex  at  the  suit  of  the 
plaintiff  by  the  name  of  &c. :  '^  on  the  ground,  first, 
that  the  warrant  of  attorney  is  given  to  secure  the  pay- 
ment of  an  annuity  void  by  the  annuity  act,  by  reason 
of  the  memorial  of  the  deed  of  grant  of  the  said  annuity 
being  defective  in  the  names  of  the  parties,  the  deed  being 
described  therein  as  of  three  parts,  and  being  of  four 
parts,  one  John  Billingshurst  being  a  party  to  the  said 
deed,  and  his  name  being  omitted  in  the  said  memorial : 
secondly,  by  reason  of  the  said  warrant  of  attorney  not 
having  been  properly  described  in  the  said  memorial, 
the  same  being  described  as  a  warrant  of  attorney  in 
the  sum  of  SOOO/.,  instead  of  a  warrant  of  attorney  to 
confess  judgment  for  that  sum,  and  James  Hawarth  and 
Andrew  Freeman^  mentioned  as  parties  thereto,  not 
being  described  as  attornies  of  the  Court  of  Kin^s 
Benchy  and  it  not  being  stated  in  the  said  memorial 
that  the  said  warrant  of  attorney  was  for  securing 
payment  of  the  said  annuity,  and  the  consideration 
for  the  purchase  of  the  said  annuity,  and  how  paid, 
and  the  amount  of  the  said  annuity,  not  being  stated 
in  the  said  warrant  of  attorney  or  memorial  thereof: 
And  also  why  the  judgment  and  subsequent  pro- 
ceedings should  not  be  set  aside,  and  the  said  de- 
fendant discharged  out  of  custody  as  aforesaid,  on  the 
ground  that  the  warrant  of  attorney  is  not  properly 
stamped,  and  that  the  judgment  ought  to  have  been 
revived  by  scire  facias :  And  why  the  testatum  ca.  sa. 
issued  thereon  should  not  be  set  a^ide,  and  the  de- 
fendant discharged  out  of  custody  as  aforesaid,  on  the 
ground  that  the  judgment  is  In  the  matter  of  Huggins 
as   plaintiff,  and  the  testatum  ca.  sa.  is  issued  at  the 
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suit  o{  Huggins;  and  that  the  testatum  ca.  sa.  is  tested   Queen^s  SemA. 

1843* 
as  having  been  issued  in  the  year   1802:  And  fot   * 

irregularity :  with  costs  to  be  taxed  "  &c.     "  Upon  the       Huoows 

motion  "  &c.  Coat«. 


The  rule  was  afterwards   made  absolutei  Maj/  Sd) 
1842^  in  the  following  terms  (a). 

'<  Upon  reading  the  rule  made  in  this  cause  on 
Tkiesdcn/ the  19th  day  of  Aprils  in  this  term,  the  a£Sdavit 
of"  8lc.,  *<  and  the  paper  writings  thereto  annexed  *^ 
&c,  *^  and  upon  hearing"  &c.  (counsel  for  the  plaintiff 
and  defendant) :  <<  It  is  ordered  that  the  warrant  of 
attorney,  upon  which  judgment  has  been  entered  up  in 
this  action,  the  judgment  and  execution,  and  subsequent 
proceedings,  be  set  aside  without  costs:  and  that  the 
said  defendant  be  discharged  out  of  the  custody  of  the 
sheriff  of  the  county  of  Sussex^  at  the  suit  of  the  plaintiff 
in  the  name  of  Huggins.  And  it  is  further  ordered 
that  the  defendant  shall  not  bring  any  action  agamst 
any  of  the  parties  concerned  in  the  execution,  including 
amongst  others  the  said  sheriff." 

The  counsel  for  the  defendant  contended ,  first,  that, 
the  memorial  not  being  put  in,  it  did  not  appear  on 
what  ground  the  warrant  of  attorney  and  proceedings 
thereon  had  been  set  aside,  and  that  therefore  the 
annuity  itself  might  still  be  valid,  in  which  case  there 
would  be  no  failure  of  consideration :  secondly,  that,  if 
the  annuity  itself  was  invalid,  the  failure  of  consideration 
existed  at  the  time  of  paying  the  money  in  1826,  and 
therefore  the  statute  of  limitations  was  a  bar.     A  verdict 

(a)  See  Huggms  ▼.  Coates,  1  DowL  P.  C,  N.  S.  8S7. 
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:  Vnhtm  r.      was  taken,  by  direction  of  the  Lord  Chief  Justice,  for 

J  843. 
L_  the  plaintiff  on  the  first  and  second  issues,  with  leave  to 

HuMun      move  as  after  mentioned. 

CoATiB.  In  Hilary  term  1 843,  Hoggins  obtained  a  rule  for 

entering  a  nonsuit  on  the  first  issue,  or  a  verdict  for 
defendant  on  the  first  and  second  issues. 

Plail  now  shewed  cause  (a).  As  to  the  issue  on  Non 
assumpsit:  the  plaintiff  has  not  the  consideration  on 
which  the  money  was  advanced,  namely,  an  annuity 
secored  by,  among  other  securities,  a  warrant  of  attorney. 
The  warrant  of  attorney  has  been  set  aside :  and  it  is 
immaterial  that  there  may  or  may  not  be  other  securities 
sufficient  to  protect  the  annuity.  In  Camper  v.  God' 
mond{b)  it  was  held  that  the  purchaser  of  the  annuity 
might  recover  back  the  price  upon  the  warrant  of  at- 
torney and  proceedings  thereon  being  set  aside  for  a 
defect  in  the  memorial,  though  the  annuity  deed  was 
uncancelled.  The  earlier  case  of  Seurfidd  v.  Gaw^ 
land{c)  is  to  the  same  eflect  Next,  as  to  the  issue  on 
the  statute  of  limitations.  Cooper  v.  Godmond  {b)  is  a 
direct  decision  that  the  statute  begins  to  run,  not  on 
the  payment  of  the  money,  but  when  the  consideration 
fails,  that  is,  when  the  security  is  invalidated,  which 
here  took  place  only  in  May  1842.  The  grantor  of  the 
security,  for  whose  benefit  the  statutory  provisions  re- 
specting annuities  were  made,  may  never  elect  to  set  the 
security  aside. 

Hoggins  and  fVitiser^  contra.     As  to  the  issue  on  Non 
assumpsit.     The  rule  nisi  for  setting  aside  the  warrant 

(a)  Before  Lord  Dentnan  C.  J.,  Paiiewn,  WUUamM  and  Coleridge  Js. 
(6)  9  Bmg.  748.  (c)  6  JSai^  S41. 
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of  attorney  specifies  many  objections ;  and  the  rale  abso-  Queen's  Bench. 

lute  does  not  shew  which  prevailed.     The  annuity  may * 

still  be  subsisting ;  for  many  of  the  objections  would  not  Hoooijn 
tend  to  avoiding  the  annuity,  as  if  the  warrant  of  attorney  Coate* 
were  not  properly  stamped,  or  the  judgment  not  properly 
revived.  In  Scurfield  v.  Gowland  (a)  the  motion  to  set 
aside  the  warrant  of  attorney  was  made  on  a  ground 
vacating  the  annuity,  as  was  pointed  out  by  the  counsel 
for  the  plaintiff.  [Coleridge  J.  But  Lord  Ellenborougk 
did  not  rely  on  that.  He  said :  ^^  The  plaintiffcontracted 
for  one  entire  assurance,  consisting  of  several  securities : 
and  he  has  a  right  to  have  that  assurance  entire,  or  to 
have  back  his  money.  The  defendant  has  taken  away 
one  of  his  securities ;  and,  therefore,  the  consideration 
for  the  money  has  failed/']  The  memorial  was  de- 
fective, which  vitiated  the  whole ;  Duke  of  BoUon  y. 
Williams  (b).  That  case,  and  Scurfield  y.  Gowland  {a), 
were  decided  on  stat.  17' G.  S.  c.  26.  s.  1.  Crosleyy. 
Arkwrig/tt  (c),  Saunders  v.  Hardinge  (d)  and  an  Anonym 
mous  {e)  case  in  Chitiy  shew  that  the  act  was  considered 
to  avoid  the  whole  transaction  wherever  the  memorial 
was  defective.  But  now,  by  sect.  2  of  stat.  S  G.  4. 
c.  92.,  which  seems  to  have  been  passed  with  a  view  to 
the  decision  in  Scurfield  v.  Gowland  (a),  the  particular 
security  only  is  invalidated,  not  the  annuity  itself, 
unless  there  has  been  no  enrolment  of  the  memorial  of 
the  annuity  deed,  which  did  not  appear  to  be  the  case 
here.  That  distinction  seems  not  to  have  been  adverted 
to  in  C&wper  v.  Godmond  (g).    There,  indeed,  the  Court 

(a)  6  Eait,  241. 

(6)  2  Ves.  jun.  138.  154.  S.  C  4  Br.  Co.  Ch.  297.  310. 
(c)  2T,  R.  603.  (rf)  5  T.  R.  9. 

(0  S  ChiU.  Bep.  34.  (g)  9  Bmg.  748.    ^ 
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relied  upon  Waters  v.  Mansell  (a),  where  the  action  was 
held  to  lie,  though  no  direct  step  had  been  taken  to  avoid 
the  security.  But  that  was  not  necessary  to  the  decision 
of  Cooper  v.  Godmond  (b) :  and  it  should  seem  that  at 
least  some  intention  to  resist  the  claim  for  the  annuity 
itself  should  appear.  Next,  if  the  first  issue  can  be 
maintained  by  the  plaintiff,  the  statute  of  limitations  runs 
from  the  time  when  the  money  now  claimed  was  received 
by  the  defendant ;  or  at  any  rate  from  the  last  payment 
of  the  annuity.  The  plaintifi^,  if  be  has  no  consideration 
now,  has  had  none  within  six  years.  In  Caaoperv.  God-^ 
mend  (b)  payments  of  the  annuity  had  been  made  within 
the  six  years;  and  the  defendant  was  held  to  have 
thereby  treated  the  annuity  as  subsisting.  If  the  trans- 
action here  was  void,  the  statute  has  run ;  if  voidable 
only,  the  action  is  premature,  as  the  defendant  has  not 
sought  to  avoid  the  annuity. 

Cur.  adv.  xndt. 


Lord  Denhan  C  J.,  in  this  vacation  (December  9th), 
delivered  the  judgment  of  the  Court. 

This  was  an  aaion  to  recover  back  the  consideration 
money  paid  for  an  annuity  in  the  year  1826.  One  of 
the  securities  given  was  a  warrant  of  attorney,  on  which 
judgment  was  entered  up :  but  the  warrant  and  judgment 
were  set  aside  on  motion  in  the  year  1842,  but  it  did 
not  appear  on  what  grounds.  The  defendant  pleaded, 
amongst  other  things,  the  statute  of  limitations :  but  the 
verdict  was  taken  for  the  plainti£P. 

The  defendant's  counsel  contended  that  this  action 
would  not  lie,  as  it  did  not  appear  on  what  ground  the 


(a)  S  TmmL  56. 


(6)  9  Bmg.  748« 


VII.  VICTORIA.  439 

warrant  of  attorney  was  set  aside,  and  it  might  be  that  Queen*s  Bench. 

the  annuity  was  still  a  valid  one.     The  case  of  Scurfield        \ 

V.  Gcnoland  (a)  is  an  answer  to  this  argument :  where  it       Hucgiks 
was  expressly  held  that  the  loss  of  one  out  of  several        Coatbs. 
securities  makes  a  failure  of  the  consideration  for  which 
the  purchase  money  of  the  annuity  was  paid,  and  en- 
titles the  plaintiff  to  maintain  this  action. 

Then  the  defendant's  counsel  contended  that  the  sta- 
tute of  limitations  was  a  bar,  inasmuch  as  the  annuity 
was  void,  and  the  six  years  began  to  run  from  the 
granting  of  it  The  answer  is,  that  there  was  no  proof 
that  the  annuity  was  void.  The  ground  on  which  the 
warrant  of  attorney  was  set  aside  did  not  appear,  as  he 
himself  argued ;  and  it  might  have  been  for  some  cause 
for  which  it  was  voidable  only,  and  not  void,  and  so  the 
statute  would  not  run  until  it  ens  avoided,  viz.  not  till 
1842.  It  lay  on  the  defendant,  as  to  this  issue,  to  shew 
that  the  annuity  was  void  ab  initio,  in  order  to  bring 
into  question  the  doctrine  laid  down  in  Camper  v.  God^ 
mond  (&).  It  is  true  that  the  fourth  plea  states  that  there 
was  no  memorial,  and  goes  oh  to  add  that  there  was  no 
demand  before  action,  and  the  replication  traverses  the 
demand  only  (c) ;  but  this  admission  that  there  was  no 
memorial  is  available  only  as  to  that  issue,  and  cannot 
be  taken  into  account  as  to  the  others. 

This  rule  must  therefore  be  discharged. 

Rule  discharged. 

(a)  6  Easty  241.  (6)  9  Bing.  748. 

(e)  On  this  issue,  which  it  has  not  been  thought  necessary  to  set  out 
in  the  report^  the  verdict  was  for  the  defendant.^ 
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Volume  K 
1843. 


^i^>     ,        David  against  Pbeece,  Hopkin  and  Habbt. 


December  8tli. 


To  an  action  T\EBT.  The  first  couDt  was  on  a  promissory  note 
note  dTfeo^nT  alleged  to  have  been  made  by  defendants,  on  1st 

SThddw*'  Odobef'  1841,  payable  to  plaintiff,  for  20/.,  six  months 
•**^^  after  date.    The  second  count  was  on  an  account  stated. 

anotber  note, 

with  an  ad-  The  defendant  Preece  suffered  judgment  by  default 

ditional  party, 

in  satisfaction         Pleas  by  defendant  Hopkin  : 

It  appeared  in        1.  To  the  first  count;  that  defendant  HopUn  did  not 

Uiis  other  make  the  note.     Issue  thereon. 

^^t^d***^        2.  To  the  second  count;  that  defendant  Hophn  was 

accepted  in  never  indebted.     Issue  thereon. 

latisfactioo, 

not  of  the  note       s.  To  the  whole  declaration;  that  defendant  i9bp^i/t 

declared  on, 

but  of  an  in-      made  the  note,  at  the  request  of  plaintiff  and  defendant 

tennediate  note 

which  had  been  Pvcece^  only  as  Surety,  for  securing  to  plaintiff  a  debt  due 
Uie^fuiditlonal  ^^m  defendant  Preece  only ;  and  that  the  account  was 
ScSon  of'the'  ^^^^d  in  rcspect  of  the  sum  therein  mentioned  only ;  and 
note  declared     ^^^  j^fjg^  ^^  ^qj^  Jj^^j  become  due,  and  after  the  said 

on.  ^  ' 

Held,  a         account  had  been  stated  &c.,  and  before  the  commence- 

Tariance:  and 

that  the  Judge    ment  of  this  suit,  to  wit  4th  April  1 842,  defendant  Preece^ 

had  no  power     and  One  David  Preece  his  father,  together  with  defendant 

plea  by  sub-       Harry ^  made,  and  defendant  Preece  then  delivered  to 

sorption  of  Ac  p'ain^iffj  who  then  received,  a  certain  other  promissory 

n<^"*"''*      note,  whereby  defendant  Preece,  and  the  said  David 

Preece  his  father,  and  defendant  Harry,   promised  to 

pay  to  plaintiff  or  order  20/.,  two  months  after  date; 

which  last  mentioned  note  was  so  as  aforesaid  delivered 

to  the  plaintiff  by  the  defendant  Preece,  and  was  %o  as 

aforesaid  by  plaintiff  received,  in  full  satisfaction  and 

discharge  of  all  the  said  debts  and  causes  of  action  in 
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the  declaration  mentioned :   verification.     Replication :   Qiaen*i  Btnek. 

I84S 
that  plaintiflf  did  not  receive  the  note  in  full  satisfaction  ]__ 

&c. :  conclusion  to  the  country.     Issue  thereon.  Dayid 

4.  To  all  the  declaration;  after  a  similar  statement  as  Puick. 
to  defendant  Hopkin  giving  the  note  as  a  surety,  and 
as  to  the  account  stated ;  that,  after  the  said  note  had 
become  due  and  payable,  and  after  the  said  account  had 
been  stated  as  in  the  declaration  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit  4th  April  1842,  defend- 
ant Preece^  and  one  David  Preece  his  &ther,  together  with 
defendant  Harfy,  made  a  certain  other  promissory  note, 
whereby  defendant  Preece^  and  the  said  David  Preece 
his  father,  SLiidi  Harry ^  promised  to  pay  plaintiff  or  order 
the  sum  of  20/.,  two  months  after  date  thereof,  which 
last  mentioned  promissory  note,  being  so  made  as  afore- 
said, defendant  Preece^  without  the  knowledge  or  con- 
sent of  defendant  Hopkin^  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit  on  &c.,  delivered  to 
plaintiff  on  account  of  the  debts  and  causes  of  action  in 
the  declaration  mentioned,  and  which  said  promissory 
note  plaintiff,  having  full  notice  of  the  premises  in  this 
plea  aforesaid,  then,  to  wit  on  &c.,  without  the  know- 
ledge or  consent  of  defendant  Hopkin^  received  on  ac- 
count of  the  said  debts  and  causes  of  action  in  the 
declaration  mentioned,  aiid  then,  in  consideration  of  the 
premises  in  this  plea  aforesaid,  agreed  with  defendant 
Preece  to  give  him,  Preece^  time  for  payment  of  all  the 
said  moneys  due  to  plaintiff  in  respect  of  the  causes  of 
action  in  the  declaration  mentioned,  that  is  to  say,  until 
the  said  period  of  two  months,  in  the  said  promissory 
note  of  defendant  Preece  and  of  his  father  David  Preece 
and  Hany  mentioned)  should  have  elapsed :  verifica- 
tion.    Replication:  that  there  was  no  such  agreement 

VOL.  V.   K.  B.  G  G 
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Vobuu  y.      to  give  defendant  Preece  such  time  Sac,  in  manner  and 

*        form  &c :  conclusion  to  the  country.     Issue  thereon. 

^^y'^  Pleas  by  defendant  Harty. 

Fuses.  1.  Xo  first  count;  that  defendant  Hdny  did  not 

make  the  note.     Issue  thereon. 

2.  To  second  count;  that  defendants  did  not  promise 
&c     Issue  thereon. 

S^  To  first  count;  that  the  note  was  made  for  and 
in  <x>nsideration  of  certain  wheat,  to  wit  &c.,  then,  to 
wit  on  the  day  of  making  the  said  note,  sold  by  plain- 
tiff to  defendant  Preece,  and  there  ^as  not  at  any  time 
any  other  consideration  than  as  aforesaid  for  the  making 
by  defendant  Harty  of  the  note,  or  for  his  paying  the 
amount  thereof  or  any  part  thereof;  and  that  he  joined 
in  making  the  note,  and  made  the  same,  merely  as  a 
surety  for  defendant  Preece,  and  at  his  request:  that 
the  note  was,  at  the  time  of  the  making  thereof  by  de- 
fendants as  in  the  dedaradon  mentioned,  made  payable, 
and  was  payable,  to  plaintiff  or  his  order';  and  that,  after 
the  making  thereof,  and  before  the  making  of  the  other 
promissory  note  hereinafter  mentioned,  to  wit  on  &c., 
plaintiff  indorsed  the  first  mentioned  note,  to  wit  for  a 
good  and  valuable  consideration,  to  certain  persons 
united  in  copartnership  for  the  purpose  of  carrying  on, 
and  carrying  on  by  and  under  the  name  of  The  National 
Provincial  Bank  of  England,  the  trade  and  business  of 
bankers  in  England,  aay>rding  to  the  form  of  the  statute 
&c.  (7  G.  4.  c.  46.),  and  the  said.  National  Provincial 
Bank  of  England  dien  became  and  were  the  indorsees 
and  lawftil  holders  of  the  note,  and  so  remained  and  were 
until  and  at  and  after  the  time  when  the  said  note  be- 
came due,  and  until  the  making  of  the  said  other  note, 
and  the  delivery  of  the  same  to  them,  and  the  receipt 


VII.  VICTORIA.  448 

by  them  of  the  same  m  satisfaction  as  hereinafter,  is  men*  Qui*n'i  Btnek. 
tioned.  That  the  npte  in  the  declaration  mentioned  . 
was  not  paid  when  due,  and  was  dishonoured;  and  Datid 
thereupon  afterwards,  to  wit  10th  Jpril  1842,  plaintiff  Pauok' 
and  defendants  Harry  and  Preeee^  and  one  David  Preeee 
the  dder,  made  their  promissory  note  in  writing,  and 
thereby  promised  to  pay  to  the  said  Bank  or  order  the 
sum  of  SOL  at  a  certain  time  which  elapsed  long  since^ 
and  before  the  commencement  of  this  suit:  and  plaintiff 
and  defendants  Hany  and  Preeee^  and  the  said  David 
Preeee  the  elder,  then  delivered  the  last  mentfoned  note 
to  the  said  Bank  in  satis&ction  as  hereinafter  is  men^ 
tioned ;  and  the  Bank  then  took  and  received  and  ao^ 
cepted  the  same  from  plaintiff  and  defendants  Hany 
and  Preeee  and  the  said  David  Preeee  the  elder,  in 
satisfaction  of  the  said  first  mentioned  note,  and  all 
causes  of  action  in  respect  thereof.  Verificatbni  Re- 
plication :  That  the  Bank  did  not  take,  receive  or  ac- 
cept the  note  in  the  plea  in  that  behalf  mentioned  itk 
satisfaction  of  the  note  in  the  fir^t  count  mentioned,  and 
all  causes  &c.,  in  manner  and  form  &c. :  conclusion  to 
the  country.     Issue  thereon. 

On  the  trial,  before  Maule  J.,  at  the  Glamorganshire 
Spring  assizes,  1843,  the  making  of  the  note  mentioned 
in  the  declaration  was  proved ;  and  it  appeared  that  it 
became  due  on  4th  Jpril  1842,  having  been  previously 
discounted  to  the  National  Provincial  Bank,  and  was 
then  dishonoured  in  their  hands.  That  plaintiff  took 
the  note  up  by  a  note  dated  29th  April  1842,  payable 
three  months  after  date,  drawn  by  defendant  Pfreee, 
payable  to  defendant  Harry^  and  indorsed  by  defendant 
Harry  to  plaintiff,  and  by  plaintiff  to  the  Bank*  That 
o  a  2 
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Volum§  K      this  bill  became  due  on  2d  July*  and  was  then  dis- 

^___  honoured ;  and  that  plaintiff  took  it  up  by  a  bill  dated 

^^^^  9th  July  1842,  drawn  by  defendant  Preece  and  his 
Pauck.  father  David  Preece^  payable  to  defendant  Hanyy  in- 
dorsed by  Harry  to  plainti£^  and  by  plaintiff  to  the 
Bank;  which  last  bill  the  plaintiff  paid  at  maturity. 
The  plointiff^s  counsel  objected  that  this  evidence  did 
not  support  the  fourth  plea  of  Hopkin  or  the  third  plea 
of  Harry.  The  counsel  for  the  several  defendants  pro- 
posed to  amend  those  pleas,  by  making  them  conform- 
able to  the  evidence:  and  the  learned  Judge,  after 
argument,  permitted  the  amendments  to  be  made,  by 
substituting  pleas  describing  the  first  renewal  by  the 
bill  of  29th  April  1842.  A  verdict  was  then  taken  for 
plaintiff  against  Hopkin  on  the  first  and  third  issues,  and 
for  Hopkin  on  the  second  and  on  the  fourth  as  amended ; 
and  for  plaintiff  against  Hany  on  the  first  issue,  and  for 
Harry  on  the  second  and  on  the  third  as  amended. 
Leave  was  given  to  move  as  after  mentioned. 

£.  V.  Williams^  in  Eader  term,  184S,  obtained  a  rule 
to  shew  cause  why  the  verdict  for  Hopkin  on  the  fourth 
plea  and  for  Harry  on  the  third  should  not  be  set  aside, 
and  a  verdict  on  those  pleas  entered  for  plaintiff;  or  why 
judgment  should  not  be  entered  for  plaintiff  on  the  first 
count,  non  obstante  veredicto. 

Chilton  now  shewed  cause.  This  amendment  was 
within  the  power  of  the  Judge  at  nisi  prius.  The  plea 
misdescribed  the  instrument,  so  that  there  was  a  tech- 
nical variance:  but,  in  substance,  the  transaction  was 
correctly  described.    The  last  note  has  been  referred  to, 
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instead  of  the  second ;  by  accepting  the  last  note  the  Queen*i  BendL 

184S 
Bank,  in  effect,  took  the  security  of  the  parties  to  the 

original  note,  with  the  additional  security  of  Preece  the  ^^m 
father :  and  it  can  make  no  difference  in  the  substan-  Fauci. 
tial  effect  of  the  whole  transaction  that  this  note  was 
given  for  renewing,  not  the  original  note,  but  a  note 
by  which  the  original  note  had  been  renewed.  [iS.  V.  JVU^ 
Hams.  The  pleas  did  not  describe  even  the  second 
transaction  correctly,  as  to  parties  or  other  circum- 
stances (a).]  The  effect  was  merely  that  a  fresh  party 
to  the  note  was  introduced. 


E.  V.  Williams^  contra,  was  stopped  by  the  CovltU 

Lord  Denman  C.  J,  It  is  clear  that,  by  this  amend- 
ment, a  transaction  has  been  stated  entirely  difierent 
from  that  described  in  the  plea.  The  learned  Judge, 
in  my  opinion,  has  gone  too  far.  The  counsel  for  the- 
defendants  assumes  that  the  only  substantial  question 
was  whether  some  note  or  other  was  not  given  in  sub- 
stitution for  that  declared  upon  :  but  that  is  not,  I  think, 
the  defence  which  the  plea  sets  up :  the  plea  is  that  the 
particular  note  there  described  was  substituted. 

Patteson  J.  I  am  quite  of  the  same  opinion.  The 
plea  states  that  the  note  there  described  was  given  in 
satisfaction  of  the  note  mentioned  in  the  declaration ; 
whereas  (even  taking  the  description  as  correct,  when 
applied  to  the  third  note)  it  was  given  in  satisfaction  of 
* 

(a)  It  was  also  stated  that  the  plea,  as  amended,  was  not  made  con- 
sistent with  the  etidence  of  the  first  renewal :  but  on  this  the  Court  did 
not  decide. 

G  G   3 
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Vohme  v^     another,  which  had  been  substituted  for  that  in  the  de- 

184S.         , 
claration. 


Datxd 

J?»«w»-  Williams  J.  concurred. 


Coleridge  J.  You  are  striving,  not  merely  to  alter 
the  description  of  the  note  in  the  plea,  bnt  to  introduce 
new  matter.  It  may  be  that  the  ultunate  practical 
efiect  of  the  whole  transaction  would  be  the  same :  but 
the  transaction  which  did  take  place  is  quite  a  different 
one  from  that  described  in  the  plea. 

Rule  absolute. 


END   OF  MICHAELMAS  VACATION. 
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Queen*s  Bench, 
[1845.] 


The  following  case  is  published  at  the  earliest  oppor- 
tunity, on  account  of  its  practical  importance* 

Mercbb  against  Whall.  [JVufay,jrim# 

°  27th,  1845.] 

COVENANT.      The  declaration  set  forth  articles  Whererer.ftioiii 
the  state  of  the 

under  seal  by  which  plaintiff  was  bound  to  de-  record  at  niii 
fendant  (an  attorney  and  solicitor)  as  his  clerk,  for  five  any  thing  to  be 
years,  and  defendant  covenanted  that  he  would,  during  puantifi;  he  u 
the  said  term,  instruct  plaintiff  in  the  knowledge  and  ^^^^"7  *5lie 
practice  of  the  law  &c. ;  and  plamtiff,  for  the  considera-  |^*^^^® 
tions  aforesaid,   and    in   consideration  of  60t  yearly  contract  and 

•'         ■'in  actions  of 

salary,   covenanted  that  he  would    from  thenceforth^  ^rt. 

-.*    In  covenant 

during  the  said  term  of  five  years,  faithfully  and  dili-  against  an  at- 
gently  serve  defendant  as  his  clerk,  keep  his  secrets,  per-  miw^g^'piainl: 
form  his  lawful  commands,  &c.,  not  act  as  an  attorney  clCTk^from^S 
in  any  court  without  his  consent  &c,,  not  cancel,  lend  or  J^^^*2«t 
make  away  with  his  papers  &c.,  and  would  assist  him  in  ^"°^' *^% 
extending  and  increasing  his  business  &c. :  and  defendant,  ^«  vUcies  and; 
for  the  considerations,  covenants  and  agreement  aforesaid,  charge,  con- 
covenanted  to  plaintiff  to  pay  hi  m,  during  the  five  years,  combined  wiUi 
the  said  yearly  salary  of  60/.  The  declaration  then  averred  attorne^bySc 

that  plaintiff  entered  the  service,  and  served  defendant  ^^^]^^^^ 

tioned  to  in- 
duce plaintiff's  clients  to  leave  him  and  employ  J,  C,  and  that  plaintiff*  in  pursuance  of 
the  said  combination,  disclosed  defendant's  profiessional  secrets  to  J,  G,,  calumniated  de- 
fendant to  his  clients  &c.  (alleging  various  otlier  acts  of  misconduct  as  done  m  pursuance 
of  the  combijuUion) ;  thereby  defendant  was  prevented  from  instructing  plaintiff  and  re- 
taining him  in  his  service  &c. ;  and  defSendant,  just  before  the  discharge  of  plaintiff,  efaf- 
covered  and  had  notice  of  the  premises,  and  was  therefore  forced  to  discharge,  and  did,  so  soon 
as  he  discovered  the  premises,  disdiarge,  plaintiff  from  his  service,  as  he  lawfully  &c» 
Replication,  De  injuria.     Issue  thereon.  ^ 

Held,  that  the  plaintiff  was  entitled  to  begin. 

Held  also,  that,  on  the  above  plea,  the  defendant  was  bound  to  shew  that  he  knew  of 
the  misconduct  alleged  in  justification  before  he  dismissed  the  plaintiff. 

And  gtugre,  whether  he  ought  not  also  to  have  shewn  that  the  acts  complained  of  were 
done  in  pursuance  of  the  alleged  combination. 

O  G   4 
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Foiume  K 
[1845.] 

MsftCSK 

T, 

Whaix.* 


until  a  certain  day,  to  wit  14th  March  1844,  and  always 
well  and  truly  observed  and  performed  all  things  in  the 
said  articles  &c.  on  his  part  &c. ;  and  that,  although  he 
was  always  ready  and  willbg,  and  offered  defendant,  to 
wit  on  &c.,  so  to  observe  and  perform  &&»  and  so  to 
serve  defendant  as  such  clerk  &c.,  and  to  be  taught 
and  instructed  &c.,  until  the  expiration  of  the  residue  of 
the  said  term,  nevertheless  defendant  would  not,  during 
the  said  residue  &&,  teach  and  instruct  plaintiff  &c.; 
but  on  the  contrary  thereof,  to  wit  on  &c.,  wholly  re- 
fused so  to  do,  and,  against  the  will  and  without  the 
consent  of  plaintiff,  discharged  him  from  the  service, 
contrary  to  the  articles ;  by  means  whereof  &c 

Plea.  That,  before  the  making  of  the  articles,  de- 
fendant had  purchased  of  the  personal  representatives 
of  R»  G.,  deceased,  the  goodwill  and  practice  of  his 
business  as  an  attorney  and  solicitor,  which  he  had 
carried  on  at  &C.,  and  which  is  the  same  practice  and 
business  which  defendant  carried  on  at  the  time  of  the 
making  of  the  said  articles :  that  defendant,  after  such 
purchase,  agreed  to  take  plaintiff  &c.,  and  entered 
into  the  said  articles,  and  took  plaintiff  into  his  service 
as  clerk,  in  manner  and  form  &c. :  And  that  plaintiff, 
before  the  breach  of  covenant  supposed  in  the  declara- 
tion, **  was  guilty  of  gross  misconduct  which  justifieil 
that  breach,  in  this,"  that,  after  the  making  of  the  arti- 
cles, and  before  the  discharge  of  plaintiff,  and  before 
any  breach  of  the  covenant  by  defendant,  and  whilst 
plaintiff  was  engaged  in  defendant's  service  as  his  clerk 
under  the  articles,  to  wit  on  &c.,  *^  he  the  plaintiff  did 
wickedly  and  maliciously  conspire,  combine  and  agree 
with  one  J.  G.,  who  then  was  an  attorney  and  solicitor, 
and  -professional  rival  of  the  defendant,  at  the  place 
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aforesaid,  and  by  the  unlawful  means  and  devices  here-  QueetCs  Bench. 
inafter  mentioned,  to  deprive  the  defendant  of  the  ^  '■* 
benefit  of  his  said  purchase,  and  to  induce  and  procure  Mskcxe 
divers  clients  of  the  defendant  as  such  attorney  and  Wball, 
solicitor  to  cease  to  employ  the  defendant  as  such  at- 
torney and  solicitor,  and  instead  thereof  to  employ  the 
said  c7.  6.  as  such  attorney  and  solicitor,  and  also  to 
induce  and  procure  divers  persons,  who  otherwise 
would  have  employed  the  defendant  as  such  attorney 
and  solicitor,  to  employ  the  said  J.G.as  such  attorney 
and  solicitor  instead :  and  the  plaintiff  then,  to  wit  on 
the  day  and  ygar  aforesaid,  and  on  divers  other  days 
after  the  making  of  the  said  articles,  and  whilst  he  was 
in  the  service  of  the  defendant  as  such  clerk,  and  before 
the  supposed  discharge  and  breach  of  covenant,  in  pur- 
suance of  the  said  agreement  and  combination,  wrong- 
fully and  unlawfully,  and  with  intent  to  disclose  the 
professional  secrets  of  the  defendant  to  the  said  J.  G.f 
and  to  destroy  the  confidence  of  the  defendant's  clients 
in  the  defendant  ^  &c.,  **  and  to  injure  and  ruin  the 
defendant  in  his  said  business  as  an  attorney  and  soli- 
citor, in  the  absence  of  the  defendant  and  without  his 
consent  or  knowledge,  did  introduce  into  the  private 
office  of  the  defendant,  wherein  he  carried  on  his  busi- 
ness as  such  attorney  and  solicitor  as  aforesaid,  the  said 
J.  G.J  then  being  an  attorney  residing  and  practising  at " 
&c.  *^  aforesaid,  and  who  had  no  right  to  be  in  his  said 
private  office  or  to  be  informed  of  the  business  of  the 
defendant,  but  on  the  contrary  was  a  professional  rival 
of  the  defendant ;  and  the  plaintiff  did  then  on  the  occa- 
sions aforesaid,  with  the  like  intent  as  aforesaid,  com- 
municate and  betray  to  the  said  J.  G.  divers  profes- 
sional secrets  of  the  defendant,  and  divers  matters  and 
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things  relating  to  the  clients  and  business  of  the  de- 
fendant, which    it  was  the  duty  of  the  defendant  as 
such  attorney  and  solicitor  as  aforesaid,  and  the  plaintiff 
as  such  articled  clerk  as  aforesaid,  to  keep  secret "  &c. 
The  plea  imputed  various  other  acts  of  misconduct  to 
the  plaintiff,  as  disclosing  the  defendant's  professional 
correspondence,  and  odier  documents  &c.,  to  J.  G.; 
calumniating  defendant  to  clients  in  respect  of  his  busi- 
ness; absenting  himself  and  neglecting  the  business; 
drawing  and  engrossing  deeds  &c.,  as  aii  agent  on  be- 
half of  other  persons  than  defendant,  without  his  con- 
sent ;   causing  professional  documents  .in  defendant's 
office  to  bef  copied  without  his  consent,  and  allowing 
J.  G.  to  use  die  copies  &&,  he  being  an  attorney  &c. ; 
lending  professional  documents  to  J.  G.  without  de- 
faidant* s  knowledge  and  against  his  will ;  fraudulently 
inducing  clients  to  transfer  their  business  to  J.  G.  i  and 
dding  businciss  for  clients  of  defendant  as  his  clerk, 
and  not  entering  it  in  defendant's  books.     Most  of 
these  acts  were  stated  to  have  been  done  in  pursuance 
of  the  said  combination  &&     And  it  was  finally  alleged 
that  defendant,  if  he  had  kept  plaintiff  in  his  service, 
would,  by  reason  of  plaintiff's  delinquency  and  un- 
fitness, have   been  mined  in  his  business :   **  Where- 
by the  said  defendant  was  prevented  fi*om   teaching 
and  instructing  the  plaintiff  and  retaining  him  in  his 
service  as  clerk  accordmg  to  the  said  covenant,  as  he 
otherwise'  might  have  done  and  was  ready  and  willing 
to   do,   and   then  (a)    and   the   defendant  just  before 
the  supposed   discharge  and  breach  of  covenant,   to 
wit  on  the  14th  day  of  March  a.d.  1844,  discovered 
and  had  notice  of  the  premises  m  this  plea  mentioned. 


(a)  So  on  Uie  nin  prius  record. 
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and  was  therefore  then  forced  and  compelled  to,  and  QMeen't  Bench. 
did,  so  soon  as  he  discovered  the  premises,  dismiss  and      *-         '-^ 
discharge  the  said  plaintiff  from  his  service,  and  from       M«mci» 
being  isficli  derk  as  aforesaid,  and  committed  the  sap-       Whali^ 
posed  breach  of  covenant  in  the  declaration  alleged  as 
in  the  said  declaration  mentioned,  as  he  lawfully  might 
for  the  cause  aforesaid."    Verification. 

Replication.  That,  although  true  it  is  &c  (admitting 
the  introductory  statements  of  the  plea  as  far  as  the 
defendant^  taking  the  plaintiff  into  his  service);  never- 
theless defendant  of  his  own  wrong,  and  without  the 
residue  of  the  cause  &c.,  broke  his  said  covenant^  in 
manner  and  form  &c. :  conclusion  to  tlie  country.  Issue 
thereon. 

On  the  trial}  before  Lord  DeHman  C.S.^  at  the 
Derbyshire  sumnler  assii^,  1844,  a  question  arose  as  to 
the  right  to  begin;  and  his  Lordship  ruled  that  the 
plaintiff  had  that  right,  since  it  lay  on  him  to  prove 
some  damage.  The  plaintiff  called  Joseph  Gratton: 
the  defendant's  counsel  cross-examined  him  as  to  the 
alleged  acts  of  misconduct  on  the  part  of  the  plaintiff, 
and  called  no  witnesses.  The  Lord  Chief  Justice,  in 
summing  up,  left  it  to  the  jury  to  say  whether  any  of 
the  acts  were  proved,  and  were  such  breaches  of  duty  as 
to  warrant  dismissing  the  plaintiff:  and  he  further  told 
them  that  it  ought  to  have  been  proved,  in  support  of 
the  plea,  that  the  defendant,  at  the  time  of  the  dismissal, 
had  notice  of  the  matters  charged  against  the  plaintiff. 
Verdict  for  plaintiff;  damages  SOOl. 

Whitehurstf  in  Michaelmas  term  1844,  obtained  a 
rule  nisi  for  a  new  trial  on  the  grounds  of  misdirec- 
tion, and  of  an  improper  ruling  on  the  right  to  begin, 
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rohuM  r.     and    that    the    verdict    was    against    the    weight    of 
^  t^^*^'^      evidence  {a).    In  Easier  term,  1845  (A), 
Hbecbk 

T. 

Wbaix.  Hill  and  Hvmfrey  shewed  cause.    This  G)urt  has 

intimated  that  it  will  not  grant  a  new  trial  merely 
because  it  differs  in  opinion  from  the  Judge  at  nisi 
prius  as  to  the  right  to  begin ;  Burrell  v.  Nichcilson[c\ 
Bird  V.  Higgifuon  {d).  In  Huckman  v.  Femie  {e)  this 
doctrine  seems  to  have  been  questioned ;  but  the  Judge's 
ruling  on  the  trial  was  supported.  At  all  events  there 
is  no  authority  for  granting  a  new  trial  on  this  ground 
unless  the  Judge  has  thrown  the  onus  of  proof  on  the 
wrong  party,  he  objecting.  The  principle  generally  re- 
cognized has  been  that,  if  the  plaintiff  must,  in  order 
to  obtain  a  verdict  not  merely  nominal,  give  some  evi- 
dence^ it  lies  on  him  to  begin.  [Lord  Denman  C.  J.  The 
case  I  have  always  gone  upon  is  Curtis  v.  Wheeler  {g)y 
where  Lord  TetUerden  held  that,  when  the  record  ^pre- 
sents an  issue  the  affirmadve  of  which  is  on  the  plaintiff 
and  on  proof  of  which  he  would  be  entitled  to  a 
verdict,"  the  plaintiff  is  to  begin.]  In  Wood  v.  More^ 
wood{h)  the  action  was  for  getting  coals  under  the 
plaintiff's  land ;  and,  the  defendant  setting  up  a  right, 
Parke  B.  held  that  he  ought  to  b^in ;  yet  it  was  clear, 
in  the  course  of  the  trial,  that  the  real  question  was 
the  amount  of  damages,  and  that  the  right  had  been 
alleged  merely  that  the  defendant  might  begin.     Some 

(a)  The  Court,  on  motion  by  the  plaintiflT,  ordered  that  the  case  should 
not  be  set  down  in  the  new  trial  paper. 

(6)  JprU  SSth.     Before  Lord  Denman  C.  J.,  PatteMm,  mmamt  an 
fngblmanJs, 

(c)  I  M.  4:  Rob.  304.  id)  2jt,iE.  16a 

(e)  S  M.  ^W.SOS,  (g)  Moo,  ir  M.  493. 

(A)  S  Q.  B.  44a  note,  but  not  on  this  point. 
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Judges  have  held  that,  IF  there  were  any  unascertained  QueetCt  Benek. 
damages,  the  plaintiff  should  begin :  others,  that  that  ^  '-^ 
is  so  only  where  the  unascertained  damages  are  the  Mi»c«m 
substantial  matter  in  dispute,  as  in  Hoggeii  v.  Oxky  (a),  Whall. 
and  not  if  the  real  object  is  to  try  a  right,  as  in  Burrell 
V.  Nicholson  (b).  Others  have  considered  the  test  to 
be  whether  the  plaintiff  would  have  a  verdict,  though 
for  nominal  damages  only,  if  no  evidence  were  given 
on  either  side  (c).  An  exception  to  the  rule,  that  the 
party  on  whom  an  affirmative  lies  shall  begin,  was 
agreed  upon  by  the  Judges  with  respect  to  actions  of 
slander  and  libel,  and  some  others;  Carta'  v.  Joties{d) 
(where  the  statement  of  Tindal  C.  J.  is  differently  re- 
ported in  Moody  4*  Bobinson  and  Carrington  4*  Paine) : 
and  the  resolution  promulgated  in  that  case  was  ex- 
plained shortly  afterwards  by  Lord  Denman  Q.3.  in 
Burrell  v.  Nicholson  (£)•  The  rule  ought  to  be  settled 
without  reference  to  any  supposed  advantage  in  be- 
ginning,* the  existence  of  which  advantage  is,  strictly, 
not  consistent  with  justice.  iJVighiman  J.  I  always 
thought  a  safe  rule  was  that,  even  if  the  affirmative 
lay  on  the  defendant,  still,  if  the  plaintiff  would  have 
to  give  some  evidence  in  case  the  defendant  failed  in 
his  proof,  the  plaintiff  ought  to  begin.  Paltesofi  J.  I 
have  been  inclined  to  hold,  as  much  as  I  could,  that 
the  party  on  whom  the  issue  lay  should  begin.  In 
some  cases  it  must  be  so;  as  if  the  only  plea  is  a 
release  by  deed,  and  the  replication  is  non  est  factum. 
Lord  Denman  C.  J.  A  case  which  I  have  felt  severely 
pressed  by,  though  I  have  twice  acted  in  contradiction 

(a)  2M.  ^  Rob.  251.  (6)  1  M,  4;  Rob.  S04. 

(c)  See  RidguHtjf  ▼.  Ewbank,  2  M.  ^  Rob.  217.;  Bonfield  y.  Stmlht 
9Af.  j- J2o6.  519. 

(d)  1  M.  jr  Rfib*  S81.     S.  C.6  Car.  jr  P.  64.     See  p.  462.  port. 
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to  it  during  the  last  assizes,  is  Stanton  v.  PaUm[a)^ 
where^  to  a  declaration  for  breach  of  promise  of  mar- 
riage, the  defendant  pleaded  that  before  the  allied 
breach  the  parties  had,  by  agreement,  rdeased  each 
other  from  their  promises ;  the  replication  traversed  the 
agreement;  and  Lord  Muiger,  after  consulting  my 
brother  Pattaon,  ruled  that  the  defendants  should  be^ 
gm.]  That  case  seems  contrary  to  principle;  though 
there  are  authorities  for  as  well  as  against  the  decision. 
Baaiand  ▼.  Bemes  (b)  agrees  with  it. 

Then  as  to  the  misdirection.  J[Lord  Denman  C.  J« 
I  put  it  to  the  jury  to  say  whether  any  of  the  acts 
all^fed  in  the  plea  were  proved;  and,  if  they  were, 
whether  they  warranted  the  dismissal.  PaHeum  J.  I 
think  that  was  leaving  it  too  favourably  for  the  cle* 
fendant]  And,  to  support  this  plea,  it  was  necessary, 
as  the  Lord  Chief  Justice  observed,  to  shew  that  the  de- 
fendant knew  of  the  alleged  misconduct  at  the  time  of 
the  dismissal. 


Wkitekursi,  Waddington  and  MeUoTy  contrd.  The  pro- 
position, that  the  Court  will  not  interfere  if  the  judge 
at  nisi  prids  has  allowed  tlie  wrong  party  to  begin,  is 
not  borne  out  by  Bmrell  v.  Nicholson  (c)  or  Bird  v. 
Higginson  (d) ;  and  the  ruling  in  those  cases  did  not  war- 
rant interference ;  a  contrary  doctrine  is  laid  down  in 
Hiickman  v.  Femie{e) ;  and  in  Milk  v.  Barber  [g),  Lewis 
V.  Laihf  Parker  (A),  BedeU  v.  Bussell  (t)  and  Bonfield  v. 
Smith  (^),  the  decision  at  nisi  priiis  as  to  beginning  was 


(a)  1  Car.  i  Kir.  148. 
(c)  IM.iRoh.  S04. 
(e)  S  JW.  }  IF.  505. 
(A)  4A.^E.  838. 
(k)  2M.i^  Rob.  519. 


(6)  1  Car,  i  Kir.  46. 

(tf)  2A.iE.  16a 

(jg)  IM.i'  r.425.     S.  C.  Tyr.  ^  G.  835. 

(0  Ry,  i  M.  293. 
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evidently  considei*ed  open  to  revision.     As  to  the  right  Qu£en*sJSmek. 

itself;  ever  since  the  decisions  in  Cooper  v.  fFa/dey  (a)      ^        '-^ 

and  Cotton  v.  James  (i),  it  has  been  received  as  the  ge-       Mimcn 

neral  rule,  that  he  who  had  the  affirmative  of  the  issue       Wbau. 

to  sustain  is  entitled  to  begin;  Pearson  y.  Coles (c)  is 

an  instance;  and  in  Cotton  v.  James {b)  hord  Tenterden 

expressly  states  the  law  to  be  so  established.     The  rule 

cannot  be  that^  if  the  plaintijBf  must  give  some  evidence 

in  order  to  succeed,  he  is  entitled  to  begin.    \PaUeson  J. 

I  have  always  thought  the  general  rule  to  be,  that,  if 

on   the  defendant's    proof   fiuling   the  verdi<^  might 

directly  be  given  for  the  plaintiff,  as  would  be  the  case 

where  the  damages  were  fixed,  or  merely  nominal,  the 

defendant  should  b^in.]    It  would  be  difficult  to  say, 

even  in  actions  to  try  a  right,  whether  the,  damages 

were  nominal  or  otherwise.     In  an  acdon  for  cutting 

down  a  post  some  question  might  arise  as  to  damages* 

[Lord  Denman  C.  J.    The  Judge  takes  upon  him  to 

say  whether  the  plaintiff  really  proceeds  for  damages, 

or  whether  a  right  only  is  in  question;  though  the 

plaintiff  may  dissent  from  the  Judge's  statement  if  he 

pleases.]    The  rule  appears,  in  the  late  cases,  to  have 

been   generally  laid  down,  without  reference  to  the 

question  as  to  damages,  that  the  party  on  whom  the 

proof  of  an  issue  lies  shall  begin.    In  Cotton  v.  James  {b) 

the  defendant  began,  though   the  damages  were  not 

fixed.      On  the  same  view  of  the  law  the  defendant 

was  allowed  to  begin  in  Pale  v.  Rogers  (d)*     [Pdtteson  J. 

There  the  amount  of  claim  was  fixed.]      In  Reeve  v. 

UnderhiU  {e)  and  Wootton  v.  Barton  (g)  the  defendants 

(a)  Moo,  ^  M.  248.  (b)Moo.  j-  AT.  S73. 

(c)  1  Af.  f  Rob.  206.  (d)  2  M.4;  Rob.  Sd7. 

(0  1  M.  ^  Rob.  440.  (g)  I  M.^  Rob.  61B. 
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Volume  V.     begaHi    because  the  onus  probandi    lay   in   the   first 

.Jk 1= —  instance  on  thenii  though  the  damages  were  unliquidated. 

iRcxE  rpi^^  same  observation  seems  applicable  to  Wood  v. 
V  WflALu  Morewood(a).  Lord  Abinger's  ruling  in  Stanton  v. 
Paton  {b)  is  a  .strong  authority  for  the  defendant.  The 
only  rule  consistent  with  principle  is,  that  that  party 
shall  begin  who  is  bound  by  the  state  of  the  record  to 
begin;  that  is,  to  open  the  case  by  evidence.  The 
resolution  of  the  Judges  reported  in  Carter  v.  Jones  (c) 
appears  to  have  been  a  violation  of  principle,  but  to  have 
been  adopted  for  convenience,  and  to  prevent  hardship 
in  the  particular  cases  specified.  [Lord  Denman  C.  J. 
The  Judges  who  there  overruled  the  decision  in  Cooper 
V.  Wakley  {d)  did  so*  not  because  it  created  a  hardship, 
but  because  they  thought  it  was  against  law.]  It  does 
not  appear,  then,  why  the  resolution  was  confined  to  par- 
ticular injuries.  [Lord  Denman  C.  J.  Because  the  con- 
trary had  been  ruled  only  with  respect  to  such  injuries.] 
As  to  the  misdirection,  the  plea  alleged  numerous 
acts  of  misconduct;  and  the  question  whether  any  of 
them  was  proved,  and  amounted  to  a  justification,  was 
left  to  the  jury  too  generally.  It  involved  matter  of  law, 
which  should  have  been  explained  more  particularly, 
and  with  reference  to  tlie  individual  charges.  And,  if 
the  Judge  did  not  state  what  particular  acts  would 
afford  a  justification  in  law,  he  should  have  desired 
the  jury  to  say  what  acts  they  found  to  be  proved. 
But  it  may  be  admitted  that  this  would  have  been 
difficult  in  so  multifarious  a  plea.  [Patteson  J.  All  the 
things  alleged  to  have  been  done,  except  two  or  three 

(a)  See  3  Q.  J?.  44a,  note.  (6)  1  Car.  j*  Kir.  148. 

(c)  1  if.  ^  Rpb.  281.     S.  CeCar.^  P.  64.     See  p.  462.  post. 

(d)  Moo.  ^  M.  248. 
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which  do  not  seem  to  have  been  proved,  are  referred  to  Quem^s  Bmdu 
the  conspiracy.  If  the  jury  did  not  believe  that  there  _  '"  '-^ 
was  a  conspiracy,  what  became  of  your  plea?]  The  M«rci» 
acts  themselves,  without  conspiracy,  were  sufficient;  Whall. 
and  the  conspiracy  may  be  laid  out  of  the  case,  as  the 
riot  was  in  Cohen  v.  Huskisson  (a).  IPatteson  J.  I  think 
not,  the  aces  being  laid  as  they  are  in  this  plea.]  As  to 
the  knowledge  of  the  plaintiff's  misconduct ;  it  is  suffi- 
cient that  the  acts  really  took  place  before  the  dismissal. 
[Lord  Denman  C.  J.  The  defendant  pleads  that  he  dis- 
covered and  had  notice  of  the  misconduct  just  before 
the  discharge,  and  was  therefore  forced  and  compelled 
to,  and  did,  so  soon  as  he  discovered  the  premises,  dis- 
miss and  discharge  the  plaintiff.]  Those  allegations 
are  not  material.  If  a  good  ground  for  discharge  exists, 
it  is  not  necessary  that  the  master  should  state  it,  or  even 
know  it  at  the  time  of  discharging ;  Ridgway  v.  Tie  Huti' 
gerford  Market  Company  {b) ;  Baillie  v.  Kell  (c).  The 
case  is  like  that  of  an  officer  arresting  under  a  bad 
warrant  but  having  a  good  one  in  his  possession  ;  Groen^ 
velt  V.  BwweU  (d) ;  or  seizing  goods  for  an  alleged  cause 
which  is  insufficient,  but  having  at  the  time  a  good  jus- 
tification under  legal  process ;  Cramiher  v.  Ramsbottom  {e). 
[Lord  Denman  C.  J.  I  have  always  thought,  in  the  case 
of  the  servant,  that  the  existence  of  the  real  cause,  which 
he  knew,  laid  him  under  a  sort  of  personal  disability  to 
allege  that  he  was  dismissed  for  another  cause  which 
was  insufficient.  But,  where  the  master  alleges  a  wrong 
cause,  and  his  own  knowledge  of  it,  as  the  ground  of  a 
plea,  the  case  may  be  different.]     The  substance  of  the 

(a)  2  ^f,  ^  W,  477.  (ft)  ^  A.  ^  E.  171. 

(c)  4  Neto  Ca.  638.  (d)  1  Ld.  Ray.  454. 

(e)  7  T.  R,  654. 

VOL.  V.    N.  S.  H  H 
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Fohtme  V.     plea  IS  that  the  plaintiff  has  been  guilty  of  the  act;  the 
^         *■*      rest  is  surplusage.     The  "  residue  of  the  cause,"  put  in 
Mkrcxe       issue  by  the  replication,  is  so  much  of  the  facts  as  is 
Whall.       correctly  allied.     It  is  sufficient  that  part  of  the  justi- 
fication pleaded  was  proved,  if  that  part  amounts  to  a 
defence ;  Morrish  v.  Murrey  (a),  per  Alderson  B.    (Hum" 
frejf  cited   Cussons  v.   Skinner  (b).)     The  point   as   to 
knowledge  of  the  cause  of  dismissal  does  not  seem  to 
have  been  argued  there. 

Cur.  adv.  vuti. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  natural  course  would  seem  to  be  that  the  plaintiff 
should  bring  his  own  cause  of  complaint  before  the 
Court  and  jury,  in  every  case  where  he  has  any  thing 
to  prove  either  as  to  the  facts  necessary  for  his  obtaining 
a  verdict,  or  as  to  the  amount  of  damage  to  which  he 
conceives  the  proof  of  such  facts  may  entitle  him. 

The  law,  however,  has  by  some  been  supposed  to 
differ  from  this  course,  and  to  require  that  the  defend- 
ant, by  admitting  the  cause  of  action  stated  on  the 
record,  and  pleading  only  some  affirmative  fact  which 
if  proved  will  defeat  the  plaintiff's  action,  may  entitle 
himself  to  open  the  proceeding  at  the  trial,  anticipating 
the  pluntiff 's  statement  of  his  injury,  disparaging  him 
and  his  ground  of  complaint,  offering  or  not  offering,  at 
his  own  option,  any  proof  of  his  defensive  allegation, 
and,  if  he  offers  that  proof,  adapting  it,  not  to  plaintiff's 
case  as  established,  but  to  that  which  he  chooses  to  re- 
present that  the  plaintiff's  case  will  be. 

(a)  IS  M.  f  r.  52,  57.  (6)  II  M.  ^  W.  161. 
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It  appears  expedient  that  the  plaintiff  should  begin,   Queen^s  Bench. 
in  order  that  the  judge,  the  jury,   and  the  defendant  . 

himself,  should  know  precisely  how  the  claim  is  shaped*  M«rc£» 
This  disclosure  may  convince  the  defendant  that  the  Whall. 
defence  which  he  has  pleaded  cannot  be  established. 
On  hearing  the  extent  of  the  demand,  the  defendant 
may  be  induced  at  once  to  submit  to  it  rather  than 
persevere.  Thus  the  affair  reaches  its  natural  and  best 
conclusion.  If  this  does  not  occur,  the  plaintiff,  by 
bringing  forward  his  case,  points  his  attention  to  the 
proper  object  of  the  trial,  and  enables  the  defendant 
to  meet  it  with  a  full  understanding  of  its  nature  and 
character.  If  it  were  a  presumption  of  law  or  if  ex- 
perience proved  that  the  plaintiff's  evidence  must  always 
occupy  many  hours,  and  that  the  defendant's  could  not 
last  more  than  as  many  minutes,  some  advantage  would 
be  secured  by  postponing  the  plaintiff's  case  to  that  of  the 
defendant.  But,  first,  the  direct  contrary  in  both  instances 
may  be  true ;  and,  secondly,  the  time  would  only  be 
saved  by  stopping  the  cause  for  the  purpose  of  taking 
the  verdict  at  the  close  of  the  defendant's  proofs,  if  that 
verdict  were  in  favour,  of  the  defendant.  This  has  never 
been  done  or  proposed:  if  it  were  suggested,  the  jury 
would  be  likely  to  say,  on  most  occasions,  that  they 
could  not  form  a  satisfactory  opinion  on  the  effect  of 
the  defendant's  proofs  till  they  had  heard  the  grievance 
on  which  the  plaintiff  founds  his  action.  In  no  other 
case  can  any  practical  advantage  be  suggested  as  arising 
from  this  method  of  proceeding.  Of  the  disadvantages 
that  may  result  from  it,  one  is  the  strong  temptation  to 
a  defendant  to  abuse  the  privilege.  If  he  well  knows 
that  the  case  can  be  proved  against  him,  there  may  be 
skilful  management  in  confessing  it  by  his  plea,  and 
H  H  2 


460  Q-B.    [TRINITY  VACATION, 

roiume  K  affirming  something  by  way  of  defence  which  he  knows 
*"  '"*  to  be  untrue,  for  the  mere  purpose  of  beginning.  Take 
MiacKa  Qjjg  Qj,  ^yfQ  cases.  Trespass:  plea;  leave  and  licence: 
Whall.  the  plaintiff  wishes  to  shew  that  extensive  damage  has 
been  done  to  his  property  for  the  purpose  of  wilful 
oppression.  But  the  defendant  affirms,  and  must  begin. 
It  is  obviously  necessary  for  him  to  state  some  case  for 
the  plaintiff,  to  shew  that  the  supposed  licence  applies 
to  it.  He  brings  evidence  to  prove  a  licence.  When 
the  plaintiff's  turn  comes,  he  clearly  shews  that  the 
licence  set  up  cannot  apply  to  the  trespass  complained 
of.  The  real  trial  now  commences;  and  the  whole 
time  given  to  the  defendant's  statement  and  evidence  in 
support  of  his  affirmation  has  been  thrown  away. 
Action  for  criminal  conversation  :  plea;  that  the  plain- 
tiff had  deserted  his  wife  :  so  the  defendant  is  to  begin) 
and  possess  the  jury  with  an  affecting  detail  of  cruelty  and 
infidelity.  He  purchases  this  right  only  by  admitting  his 
adulterous  intercourse,  an  admission  which  would  seem 
to  supply  no  very  good  reason  for  conferring  any  ad- 
vantage upon  hinu  He  makes  his  attempt  by  calling 
some  evidence :  whether  he  fails  or  succeeds  cannot  be 
known  till  the  whole  case  is  closed;  but  the  plaintiff 
brings  forward  his  own  complaint,  the  defendant's 
conduct,  the  extent  of  his  injury,  the  just  amount  of 
damages,  with  the  disadvantage  of  first  struggling 
against  the  heavy  charge  with  which  he  is  loaded. 
Possibly  the  defendant  makes  no  such  attempt ;  but  his 
affirmation  on  the  record  gives  him  the  right  to  intro- 
duce the  plaintiff's  case  by  stating  his  infamy  without 
proof,  and  by  proving  every  circumstance  of  dispar- 
agement and  degradation  short  of  the  fact  which  he  has 
pleaded. 
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It  is  not  wonderful  that  little  authority   should  be  Q«<»»'*  Sench. 

...                              [1845.] 
found  on  this  point.     Very  few  nisi  prius  cases  were 

formerly  reported.  What  is  called  the  right  to  begin  Meeci* 
was  in  many  instances  rather  a  burden  than  a  benefit;  Whall. 
and  a  general  opinion  prevailed  that  the  course  adopted 
by  the  presiding  judge  at  the  trial  «ras  not  subject  to 
revision  in  any  other  Court.  But  I  can  speak  of  my 
own  impression  arising  from  attendance  at  nisi  prius 
as  a  barrister  near  thirty  years,  and  corresponding,  as 
far  as  I  have  observed,  with  the  general  opinion  of  the 
ban  I  never  doubted  that  the  plaintiff  was  privileged 
and  required  to  begin,  whenever  any  thing  was  to  be 
proved  by  him.  The  simplicity  and  easy  application  of 
this  mode  of  practice  would  recommend  it  to  adoption 
if  the  question  were  new,  and  would  raise  a  great  pro- 
bability that  the  common  sense  of  old  times  had  sanc- 
tioned it  as  a  part  of  our  system.  It  frequently  occurred 
that,  in  an  action  of  trespass,  with  plea  of  justification 
under  a  right,  the  defendant  claimed  to  begin.  He  said : 
*'  I  admit  the  trespass;  and  the  burden  of  proving  the 
defence  rests  on  me."  The  answer  constantly  given 
was :  *^  I  the  plaintiff  have  the  right  to  begin,  because  I 
go  for  substantial  damages.  I  claim  to  disprove  your 
right  in  the  first  place,  if  I  think  proper,  but  at  all 
events  to  possess  the  jury  of  the  extent  of  the  mischief 
you  have  done  me."  On  such  occasions  the  Judge  took 
upon  himself  to  decide  whether  the  plaintiff  really  went 
for  substantial  damages.  If  he  did,  it  was  always  as- 
sumed that  he  must  begin.  The  Judge  perhaps  decided 
this  matter  without  very  adequate  materials;  but  he 
would  not  have  thought  of  doing  so  at  all  if  the  right 
depended  on  the  issue  as  it  appeared  on  the  record. 
H  H  3 
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Foiufne  V.  \  am  Well  aware  of  the  decision  in  Cooper  v.  Wak' 

'-  '-^  ley  (a).  In  an  action  for  a  libel  on  a  surgeon,  charging 
Mbecxk  ^j^jjj  Qf  gj^jii  jjj  ^^  operation,  the  defendant  justified, 
Wrall.  pleaded  the  truth  of  his  charge,  and  contended  that,  as 
the  sole  issue  was  affirmative^  he  had  the  right  to  begin 
by  proving  it.  Lord  Tenterden  doubted,  and,  after  con- 
sulting two  other  Judges  then  sitting  in  an  adjoining 
Court  {Beyley  and  Liltledale  Js.)}  determined  in  the 
defendant's  favour.  No  three  judges  who  ever  sat  toge- 
ther in  Westminster  Hall  have  commanded  more  respect 
than  these.  Yet  an  appeal  may  be  made  to  all  who 
were  then  practising  at  the  bar,  whether  the  decision 
was  not  universally  felt  to  be  wrong,  both  as  against 
principle  and  as  an  innovation. 

Soon  after  I  was  raised  to  the  Bench,  this  ruling  be- 
came the  subject  of  discussion  among  the  Judges.  Many 
of  them  attended  at  my  house  to  consider  of  it;  and  the 
following  short  resolution  was  drawn  up  and  signed  by 
those  present,  and  afterwards  adopted  by  Lord  Lynd- 
hurst  C.  B.,  Bayley  B.,  Tauntofi  J.  and  myself.  *^  In 
actions  for  libel,  slander,  and  injuries  to  the  person,  the 
plaintiff  shall  begin,  although  the  affirmative  issue  is  on 
defendant'*  (&).  I  possess  this  document  signed  with 
the  initials  of  the  present  Chief  Justice  of  the  Common 
Pleas,  of  Sir  J.  B.  Bosanquet  and  of  the  late  Mr.  Jus- 
tice Parkj  Liltledale  and  Gaselee  Js.,  BoUand  and  Gur^ 
netf  Bs.  Among  the  Judges  who  adhered  to  tliis  re- 
tractation of  the  decision  in  Cooper  v.  Wakley  [a)  were  the 

(a)  Uoo.  ^  M.  248. 

(6)  IHun^irfy,  in  shewing  cause  in  the  present  case,  referred  to  a 
statement  made  by  Pdrke  B.  as  to  this  resolution,  on  the  motion  in 
Geach  ▼.  Ingotlf  then  standing  in  the  new  trial  paper  in  the  Ex- 
chequer. 
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two  whom  I  have  named  as  assessors  to  Lord  Tenierden  Quem'i  Bgnek. 
when  that  decision  was  made.     His  own  opinion  on 
the  principle  may  be  gathered  from  what  he  said  in       Me»c«» 
Colton  V.  James  (a).     If  ever  a  decision  was  overruled       Whaix. 
on  great  deliberation  and  by  an  undeviating  practice 
afterwards,  it  is  that  in  Cooper  v.  Wakley  {b). 

An  ingenious  argument  was  used  at  the  bar,  that  this 
resolution  did  not  declare  the  law  as  the  Judges  under- 
stood it,  but  merely  enacted  a  new  practice  which  they 
thought  more  convenient  than  the  old.  But  I  cannot 
think  this  explanation  admissible.  The  Judges  have 
never  assumed  the  right  of  sacrificing  the  law  to  their 
sefise  of  convenience.  The  balance  of  convenience 
might  have  some  effect  on  their  minds  as  an  argument  to 
shew  how  the  rule  of  practice  was  ;  but  their  duty  was 
limited  to  a  declaration  of  that  rule,  which  they  never 
would  have  promulgated  if  they  had  not  believed  it  to 
be  the  law.  The  rule  of  practice  thus  declared  is  con- 
fined to  the  case  then  under  consideration,  wisely  avoid- 
ing any  matters  not  then  before  the  Judges.  Contented 
with  the  correction  of  what  was  thought  a  grievous 
mistake,  they  excluded  from  their  consideration  every 
other  point,  and  left  the  practice  on  actions  of  contract 
in  its  former  state. 

How  then  did  that  practice  stand  ?  Taking  it  now  to 
be  established  as  it  has  just  been  described  in  cases  of 
tort,  the  first  question  seems  to  be,  why  any  difference 
should  exist  between  the  two  classes?  There  is  the 
same  general  reason ;  the  propriety  of  first  hearing  from 
the  plaintiff*  the  nature  of  his  complaint,  and  his  estimate 

(a)  Moo.  i  M,  27S.  (6)  Moo.  ^  M.  248. 
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of  the  damage  sustained.  There  isoFten  the  same  ques- 
tion to  be  tried  in  assumpsit  or  covenant  as  in  libel, 
slander  or  injuries  to  the  person.  Action  for  breach  of 
promise  to  marry :  plea ;  defendant  broke  his  promise 
because  plaintiff  was  guilty  of  fornication.  Can  any 
reason  be  assigned  for  allowing  the  defendant  to  begin 
in  this  case  rather  than  when  he  pleaded  the  same  facts 
as  a  justification  in  libel  or  slander  ?  The  very  case 
now  before  us  is  an  example.  Covenant  by  an  attorney's 
clerk  for  improperly  dismissing  him:  plea;  he  was 
guilty  of  misconduct  in  the  service.  On  what  principle 
can  it  be  right  for  the  plaintiff  to  begin  if  the  same  plea 
were  pleaded  as  a  justification  for  libel  or  slander,  and 
to  follow  the  defendant  when  the  very  same  facts  are 
made  the  excuse  for  breach  of  covenant  ?  Suppose  a 
plea  that  the  contract  was  rescinded,  to  an  action  for 
breach  of  marriage  promise :  according  to  the  present 
argument,  the  proof  of  rescission  must  precede  the  proof 
of  contract.  The  record,  in  duly  stating  such  a  con- 
tract, gives  no  information  as  to  the  real  understanding 
between  the  parties.  There  is  probably  a  corres- 
pondence; the  letters  which  the  defendant  selects  as 
rescinding  may  appear  to  have  that  effect  when  pre- 
sented alone ;  quhe  the  contrary  with  reference  to  those 
from  which,  combined  with  conduct,  the  engagement- 
itself  must  be  inferred.  Surely  the  proposed  order  of 
proceeding  is  full  of  embarrassment,  inconvenience  and 
confusion. 

In  ejectment,  the  defendant  may  entitle  himself  to 
begin,  by  admitting  that  the  plaintiff  must  recover  pos- 
session unless  the  defendant  can  establish  a  certain 
fact  in  answer ;  and,  if,  in  an  action  for  damages,  the 
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damages  are  ascertained,  and  the  plaintiff  has  a  prima    Queen*t  Bench. 
facie  case  on  which  he  must  recover  that  known  amount       ^         '-^ 
and  no  more  unless  the  defendant  proves  what  he  has        Meice* 
affirmed  in  pleading,  here  is  a  satisfactory  ground  for        Whall. 
the  defendant's  proceeding  at  once  to  establish  that  fact. 
But,  if  the  extent  of  damage  is  not  ascertained,  the  plain- 
tiff is  the  person  to  ascertain  it,  and  his  doing  so  will 
have  the  good  effect  of  making  even  the  defence,  in  a 
vast  majority  of  cases,  much  more  easily  understood  for 
all  who  are  entrusted  with  the  decision. 

We  do  not  deem  it  necessary  to  discuss  the  numerous 
cases  recently  reported  from  nisi  prius ;  for  they  only 
prove  the  unsettled  state  of  judicial  opinion  on  this  sub^ 
ject :  but,  for  the  reasons  now  given,  we  think  that  the 
plaintiff*  was  entitled  to  begin  on  the  present  occasion. 

A  second  objection  was,  that  the  Judge  held  the  plea 
not  to  be  proved,  because  the  conspiracy  to  injure  the 
defendant  was  not  proved.  It  was  said  that  this  ought 
to  have  been  submitted  to  the  jury.  I  did  submit  it  to 
the  jury,  with  a  strong  observation  that  in  my  opinion  it 
was  not  proved,  in  which  I  understood  the  defendant's 
learned  counsel  to  acquiesce.  If  I  had  been  desired  to 
ask  their  opinion  on  the  effect  of  the  evidence  in  sup* 
port  of  that  charge,  I  should  have  entered  more  parti- 
cularly into  it,  and  have  no  doubt  the  result  would 
have  been  the  same.-  Whether  the  overt  acts  alleged 
and  proved  were  such  breaches  of  duty  as  to  warrant 
the  plaintiff's  dismissal  was  the  point  lefl  to  the  jury: 
and  here  a  difference  of  opinion  arises  in  the  Court. 
Some  of  us  are  disposed  to  think  that,  on  this  parti- 
cular issue,  it  should  not  have  been  left  to  the  jury  to  say 
whether  the  acts  proved  warranted  the  dismissal,  but 
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that  the  jury  should  have  been  told  that,  as  the  plea 
alleged  a  conspiracy  and  none  was  proved,  the  issue 
must  be  found  for  the  plaintiff.  The  defendant,  how- 
ever, has  not  sustained  any  injury  by  the  way  in  which 
it  was  left  to  the  jury.  He  had  a  chance  thereby  given 
him,  to  which  perhaps  he  was  not  entitled.  The  ques- 
tion therefore  becomes  an  immaterial  one,  as  the  con- 
spiracy was  not  proved,  nor  another  averment  in  the 
same  plea:  viz.  that  the  defendant  gave  the  plaintiff 
notice  of  the  charges  against  him.  The  case  of  the 
Hungerford  Market  Company  (a)  was,  indeed,  cited, 
which  shews  that  the  misconduct  of  the  servant  may 
justify  the  master  in  an  action  for  dismissing  him,  though 
neither  the  servant  was  apprised  of  the  charge  against 
him,  nor  the  master  knew  of  the  fact.  That  case  is 
right,  because,  if  good  ground  of  dismissal  existed,  the 
plaintiff  suffered  no  wrong  from  the  dismissal  from  not 
having  been  accused  of  it.  '  But,  when  the  plea  embodies 
the  master's  knowledge  with  the  cause  of  dismissal,  that 
knowledge  becomes  a  part  of  the  description  of  the 
offence,  and  might  mislead  in  material  points  by  direct- 
ing the  plaintiff*s  attention  to  an  entirely  different  set 
of  facts. 

There  is  therefore  no  ground  for  a  new  trial ;  and  the 
rule  must  be  discharged. 

Rule  discharged  (b). 


(a)  Ridgwe^  v.  The  Hungmford  Market  Company,  S  A,  ^  E,  Ml. 
(6)  The  foUowiog  decision  took  place  in  Michaelmas  term,  1844. 
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Ck)LLi£R  against  Clabke  and  Another.  November  6Ui, 

1844.] 

Rkfletin.     Cognizance  by  defendants,  as  bailiffs  of  Jamet  Hulme,  for    Replevin. 

arrears  of  a  rent  charged  upon  certain  lands  held  in  fee,  and  which  rent  Cognisance  for 

charge  was  granted  in  1801  by  Jamet  Jenmngt  and  another  to  Thomai  pj^..  Jq  u...* 

OOmmt  and  others.  Title  was  deduced  from  these  parties  to  James  Hulme  1 .  that  defend- 

tlvough  WiUiam  Hulme,  who  died  seised  as  in  fee  of  the  rent,  February  *"**  ^^^  "o' 
rl   ,o«^      ^T    ^c    .'  ^  y  the  bailiffs  &c.; 

5th.  1825.     Venficauon.  2.  riens  in 

Pleas  in  bar.     1.  That  defendants  were  not  the  bailiffs,  nor  was  either  arrere;  S.  that 
of  them  the  bailiff^  of  Jamet  Hulme,     Conclusion  to  the  country.  ^^  distress 

2.  No  rent  in  arrear.     Conclusion  to  the  country.  within  twentv 

d.  "  That  the  said  distress  in  the  said  cognizance  mentioned  was  not  years  next  after 
made  at  any  time  within  twenty  years  next  after  the  time  at  which  the  *jj®  *|™®  when 
right  to  make  a  distress  for  the  said  yearly  rent  or  sum  of  34i.  li.  7d.  Jigj,^  fi^ 
first  accrued  to  the  said  WilUam  Hulme,  being  the  person  through  whom  accrued  to  the 
the  said  Jamet  Hulme,  in  the  said  cognizance  last  mentioned,  at  the  said  P^non  through 
time  when  &c.,  claimed,  and  now  claims,  the  same ;  and  that  the  said  ^^     ^  ^ 
WilUam  Hulme,  having  been  in  receipt  of  the  said  rent,  did,  whilst  so  made,  and  that 
entitled  thereto,  and  more  than  twenty  years  before  the  making  of  the  'V^^  person 
said  distress  in  the  said  cognizance  mentioned,  discontinue  the  receipt  of  receipt  of  the 
the  said  rent,  and  that  no  such  rent  has  been  paid  or  received,  or  dis-  rent  more  than 
trained  for  or  sued  for,  at  any  time  within  twenty  years  next  before  the  J^f  "^y  ye*rs 

.^    J  ...       .J  .  .      J..    XT    .    before  the 

makmg  of  the  said  distress  in  the  said  cogmsance  mentioned.'*    Veri-  distress  was 

fication.  made,  and  that 

RepUcation.     Similiter  to  the  first  two  pleas.  "o  such  rent 

was  paid  or 
To  the  third  plea:  <<That  the  said  distress  in  the  said  cognizance  received  or 

mentioned  was  made  within  twenty  years  next  after  the  time  at  which  distrained  or 

the  right  to  make  a  distress  for  the  said  yearly  rent  or  sum  of  34/.  It.  Id.   '"®*'  ^°''»  ^'^«n 

first  accrued  to  the  said  WUHam  Hulme.**     Conclusion  to  the  country,   ^g^t  before 

Issue  thereon.  the  distress. 

On  the  trial,  before  Coleridge  J.,  at  the  Otetter  Summer  assizes,  1844,  ^f^^^^®"' 
the  learned  Judge  ruled  that  the  plaintiff*  ought  to  begin ;  and  he  did  so,  was  made 
and  obtained  a  verdict.  within  twenty 

years  next  after 
the  time  when 

Jervis  now  moved  for  a  new  trial  on  the  ground  that,  on  this  record,  the  right  to 

the  defendants  bad  the  right  to  begin.     The  test  is,  who  would  have  ob-  make  a  distress 

tained  the  verdict  if  no  evidence  had  been  given  ?    [Lord  Denman  C  J.    ^^^  ^  ^ 

**  ••  rent  first  ac- 

The  question  is,  upon  whom  the  aflirmative  lies.     I  believe  that  doctrine  crued.     Issue 

thereon. 
Held,  that  on  the  trial  of  this  issue  the  plaintiff*  was  entitled  to  begin,  since  it  lay  on  him 
to  shew  when  the  distress  was  made. 
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Foiunu  r.        is  free  from  difficulty ;  and  I  got  it  from  Lord  TetOerdtnJ]     The  roa- 

ri844.]]         terial  question  here  was,  whether  the  distress  in  the  name  of  James  Hutme 

~  was  made  within  twenty  years  next  Ifter  the  time  at  which  WitBam  Hulme 

Y,  had  the  right  to  make  such  distress ;  and  it  lay  on  the  defendants  to  shew 

CLAaK.  that  the  distress  was  so  made.     There  was  no  disputed  affirmatiTe  to  be 

proved  before  that.     Th^  allegation  that  WUBam  Hulme  discontinued 

the  receipt  of  the  rent,  is  not  such  an  affirmatiTe ;  for  it  ooeans  no  more 

than  that  W,  Hutme  ceased  to  receive  rent  in  point  of  fact ;  it  does  not 

of  itself  imply  that  a  cessation  of  the  right  commenced  from  that  time. 

To  raise  that  point  it  should  have  appeared  that  aome  act  had  been  done 

or  submitted  to  by  W.  Hulme,  creating  a  positive  discontinuance.     As 

to  this,  Jervis  referred  to  Doe  dem.  Doxy  v.   Oxenkam  (7  M,  ^  IT.  131.) 

and  Grvint  v.  Em  (9  Af.  ^  W.  lid.). 

Lord  Dbnman  C  J.  I  have  no  doubt  that  the  learned  Judge  was 
right  in  calling  on  the  plaintiff  to  begin.  The  issue  on  his  part  involved 
an  affirmative  which  be  was  bound  to  prove ;  namely,  the  time  at  which 
the  distrev  was  taken. 

Williams,  CoLiaiDOi  and  WioimiAir  Js.  concurred. 

The  rule  was  refused  on  this  point,  but  a  rule  nisi 
granted  on  others. 

See  tbe  cases  on  the  right  to  begin,  collected  in  Rowooe  on  EMtmce^ 
175—177.  6tfa  cd. 


CASES. 

ARGUED  AND   DETERMINED  ^g^^.^ 


THE    QUEEN'S    BENCH, 

IN 

HILARY  TERM  AND  VACATION, 

VII.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and 

Vacation  were 

Lord  Denman  C.  J.  Coleridge  J. 

PaTTESON  J.  WiGHTMAN  J. 


Mould  against  Edward  Jones  Williams  and    y**"**^*,^,. 

«7  January  15tii. 

Edward  Williams. 


rwiRESPASS  for  seizing  and   taking  away  plaintifTs  Under  the 

goods,  to  wit  100  pieces  of  timber  &c.,  then  lying  s^SeW.A. 

on  a  piece  of  ground  abutting  &c.,  and  carrying  away  /'^herebyjf 

and  converting  the  said  goods.     Plea:  Not  Guilty,  by  f^Yaidu^'n*''" 

statute.     Issue  thereon.  '^  highway  so 

as  to  be  m  nui- 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  sittings  »««»» •«<*  is 

not,  after 

in  Middlesex  after  Michaelmas  term,  1843,  it  appeared  notice,  re- 
moved, tlic 
surveyor,  by 
order  in  writing  from  one  justice,  may  remove  the  same)  a  justice,  on  information,  summons 
and  hearing,  made  an  order  in  writing  for  the  removal  of  plaintiff's  timber,  recited  in  such 
order  to  be  laid  upon  a  highway ;  and  the  timber  was  accordingly  removed : 

Held  that,  in  an  action  of  trespass  against  the  magistrate,  plaintiff  could  not  give  evidence, 
in  contradiction  to  the  order,  that  the  locus  in  quo  was  not  a  highway. 

VOL.  V.  N.  S.  I  I 
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Volume  V.      that  the  defendants  were  justices  of  the  peace  for  the 

\ county  of  Middlesex^  living  at  Enfield^  near  which  the 

^^^'"•"^        plaintiff  resided.     The  other  material  facts  of  the  case 
Williams,      ^^^e  Stated  as  follows  in  the  judgment  of  this  Court  on 
the  after  mentioned  motion. 

"  Under  sect.  73  (a)  of  the  Highway  Act,  the  surveyor 
of  the  highways  in  the  parish  of  En/^ld  gRve  the  plaintiff 
notice  to  remove  certain  timber  lying  in  and  obstructing 
the  highway.  The  timber  not  having  been  removed,  the 
same  officer  summoned  the  plaintiff (£)  to  shew  cause 
before  the  magistrates  why  the  timber  should  not  be 
removed  from  the  highway.  The  plaintiff  attended  the 
summons.  The  surveyor  gave  his  information  upon 
oath,  and,  after  a  hearing,  requested  the  magistrates  to 
issue  their  warrant  for  removing  the  timber  from  the 
highway.  They  issued  their  warrant,  reciting  these  pro- 
ceedings, and  directing  the  surveyor  to  remove  the  timber 
from  the  said  common  and  public  footpath.    For  the  sur* 


(a)  Sut.  5St6lF.4,  c,  50,  «.  73.  enacts,  **  That  if  any  timber,  stone,** 
&c.,  **  or  other  matter  or  thing  whatsoefer  shall  be  laid  upon  any  highway 
so  as  to  be  a  nuisance,  and  shall  not,  after  notice  giTen  by  the  sunreyor, 
assistant  sunreyor,  or  district  sunreyor,  be  forthwith  removed,  it  shall  and 
may  be  lawful  for  the  sunreyor,  assistant  surveyor,**  &c.,  *'  by  order  in 
writing  from  any  one  justice,  to  clear  the  said  highway  by  removing  the 
said  stone,**  &c.,  "or  other  matter  or  thing  as  aforesaid,  and  to  dispose  of 
the  same,  and  to  apply  the  proceeds  arising  therefrom  towards  the  repairs 
of  the  highway  within  the  parish  in  which  such  highway  may  be 
situate.** 

(d)  The  summons,  under  the  hand  and  seal  of  one  of  the  defendants, 
recited  a  complaint  and  information  of  the  surveyor  to  him,  that  the  plain- 
tiff had,  contrary  to  the  statute  &c,  caused  Umber  to  be  laid  on  a  com- 
mon footpath,  and  continued  the  same  &c.,  notwithstanding  a  notice 
from  the  assistant  surveyor  to  remove  the  same :  to  the  damage  and 
common  nuisance  &c.  And  it  required  the  plaintiff  personally  to  ap- 
pear before  the  justices  in  petty  sessions,  at  &c.,  on  &c.,  to  answer  the 
information  and  complaint  of  the  assistant  surveyor ;  who  was  likevrise 
ordered  to  attend  and  make  good  the  same. 
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veyor's  execution  of  this  warrant  the  magistrates  are  Queen*M  Bench, 

1 844«. 
sued  as   trespassers,  on  the  ground  that  they  had  no   '___ 

jurisdiction,  because  the  place  where  the  timber   was        Mould 

removed  was  not  part  of  the  highway  or  common  foot-      Wiluami. 

path." 

The   warrant   was   produced  at  the  trial  (a).     The 


(a)  The  warrant  or  order  was  as  follows. 

«  Middlesex  to  wit  To  Henry  Young,  of"  &c.»  "  assistant  surveyor  of 
the  higbwajs  in  the  parish  of  Enfield  in  the  said  county,  duly  appointed  ** 
&c.  **  Whereas  complaint  and  information  were  on  the  21st  day  of  June 
iottant  made  before  the  undersigned  Edward  Jonet  WilMamt,  Esquire,  one 
of  her  Majesty's  justices  of  the  peace  for  the  said  county,  by  J(^n  Mead, 
of**  &c,  <*  that  Lettock  Mould,  then  or  then  late  of**  &c.,  "  carpenter,  on 
the  1st  day  of  January  last,  in  the  year  184S,  unlawfully  and  injuriously 
and  contrary  to  the  said  statute,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  lay  or  cause  to  be  laid  certain  timber  and  wood  and  other 
materials  and  things  in  and  upon  a  common  public  footpath  there  for  all 
the  Queen's  subjects  to  pass  and  repass  on  foot  at  their  free  will  and  plea- 
sure, and  the  said  timber  **  &c ;  averment,  that  he  continued  the  same 
nuisance  for  a  long  time  afterwards,  to  wit  &c. ;  « although,  before  the 
day  of  making  the  said  information,  the  assistant  surveyor  of  the  said 
parish,  duly  appointed  **  &c,  *'  did  give  to  the  said  LeUock  Mould  notice 
as  is  required  by  the  said  statute  to  remove  the  said  timber  and  wood  '* 
&c. :  <*  whereby  the  said  Queen*s  subjects  during  all  the  time  aforesaid 
could  not  nor  did  they  then  go,  return,  pass  and  repass  on  foot  in,  through 
and  along  and  over  the  said  footpath  as  they  before  the  said  1st  day  of 
January  used  and  were  accustomed  to  do,  and  still  of  right  ought  to 
do,  to  the  hindrance,  damage  and  common  nuisance  of  all  the  said  Queen's 
subjects  in  going,  returning  **  &c.  **  in,  through  and  over  the  said  foot- 
path :  and  whereas  the  said  Lettock  Mould,  having  been  duly  summoned 
to  appear  before  the  justices  of  the  peace  for  the  said  county  in  petty 
sessions,  this  day  attended  at  the  police  oflice  in  Silver  Street,  in  the  parish 
of  Enfield  in  the  said  county,  to  answer  to  the  said  information  and  com- 
plaint, but  hath  not  shewn  unto  us  any  good  cause  why  the  said  timber  " 
&c.  '*  should  not  be  removed  and  disposed  of  according  to  the  said  sta- 
tute :  and  whereas  the  said  Henry  Young  hath  this  day  made  an  informa- 
tion and  complaint  on  oath  before  us  the  undersigned,  two  of  her  Ma- 
jesty's justices  of  the  peace  for  the  said  county  at  and  in  the  said  petty 
session  assembled,  to  the  effect  and  as  in  the  said  information  and  com- 
plaint of  the  said  J^n  Mould  is  mentioned  and  set  forth,  and  also 
that  the  said  Lettock  Mojfld,  at  the  parish  aforesaid  in  the  county  aforesaid, 
unlawfully,  injuriously  and  contrary  to  the  statute  aforesaid,  doth  con- 
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IBU. 

Mould 

¥. 
WlLUAJiS. 


plaintiff's  counsel  proposed  to  shew  that  the  land  on 
which  the  timber  was  laid  formed  no  part  of  the  high- 
way ;  for  which  reason,  as  was  contended  on  his  part, 
the  justices  had  not  jurisdiction.  The  Lord  Chief 
Justice  held  such  evidence  inadmissible,  and  directed  a 
nonsuit. 


Branmell  now  moved  for  a  new  trial.  The  order  of 
justices  was  not  conclusive.  The  cases  in  which  con- 
victions have  been  held  so  are  noi  applicable.  Here 
the  sutute  does  not  call  upon  the  justices  to  convict, 
but  authorizes  them  to  make  an  order,  under  which  the 
surveyor  may  remove  the  allied  nuisance.  It  does 
not  even  require  that  notice  of  the  application  for  an 
order  shall  be  given  to  the  person  whose  property  is 
to  be  affected.  Such  an  order  cannot  be  valid  if  the  facts 
do  not  bear  it  out.     In  Branmell  v.  Penneck  {a)  a  man 


tinoe  to  laj  or  cause  to  be  laid  io  and  upon  the  said  common  public  foot- 
path the  timber*'  &c.  "aforesaid,  although,  before  the  da  j  of  making  his 
said  affidavit  and  complaint,  be  the  said  H.  Y,,  ms  such  assistant  surTe)-or 
duly  appointed  as  aforesaid,  did  give  or  cause  to  be  given  to  the  said 
Latodt  Momld  notice,  as  is  required  bj  the  said  statute  to  be  given,  to 
remove  the  said  timber  **  &c  :  **  wherebj  the  said  Queen's  subjects  can- 
not now  go,  return  **  &c  :  "  to  the  damage,  hindrance  and  common  nui- 
sance **  &c. :  "  and  whereas  the  said  H,  V,  hath  this  day  requested  us, 
in  writing  under  his  hand  pursuant  to  the  said  statute,  to  grant  to  him 
the  said  H,  71,  as  such  assistant  surveyor,  an  order  in  writing  to  clear 
the  said  footpath  by  removing  the  said  timber**  &c^  *'and  to  dispose  of 
and  apply  the  proceeds  as  by  the  said  statute  is  directed : 

**  These  are  therefore  in  her  Majesty's  name  to  authoriae  and  require 
you  the  said  H,  F.,  as  such  assistant  surveyor,  forthwith  to  clear  the  said 
public  footpath  by  removing  the  said  timber  and  wood  and  other  mattcn 
and  things  as  aforesaid,  and  to  sell  and  dispose  of  the  same,  and  to  apply 
the  proceeds  arising  therefrom  towards  the  repair  of  the  highways  within 
the  said  parish  of  Enfield  in  the  said  county. 

*'  Given  under  our  hands  and  seals  this  28th  day  of  June  1 842. 

««  E.  J,  mmams.     E,  WiUiamt,'' 
(a)  7  B,^C.  536. 
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who  had  been  left  in  possession  of  goods  seized  under   Quten't  Bench. 

1844 
a  fi.  fa.  laid  an  information  against  the  attorney  who  '___ 

had  employed  him,  for  non-payment  of  his  wages :  the  Mould 
justice  issued  a  summons,  heard  the  complaint  and  WiLUAMf. 
answer,  and  made  an  order  upon  the  attorney  to  pay ; 
which  not  being  done,  he  issued  a  distress  warrant 
against  the  attorney's  goods,  under  stat.  20  6.2.  c.  19. 
This  Court  held  that  the  man  in  possession  was  not  a 
servant  within  the  statute,  and  that  trespass  lay  against 
the  magistrate ;  and  they  stated  distinctly  as  a  ground, 
not  tliat  the  warrant  failed  to  shew  jurisdiction,  but  that 
the  magistrate  had  not  jurisdiction  in  fact,  because  the 
informer  was  not  a  labourer  within  the  statute.  [Lord 
Denman  C.  J.  I  thought  here  that  Briiiain  ▼•  Kiti' 
naird  {a)  was  applicable,  and  that  the  justices  had 
jurisdiction  to  try  whether  the  place  in  question  was  a 
public  highway  or  not.]  Branwelt  v.  Penneck  {b)  is  a 
later  decision.  [Coleridge  J.  Briitain  v.  Kinnaird{a)  has 
been  oftener  recognized  than  almost  any  modern  case.] 
In  Basien  v.  Carew  (c),  which  was  cited  at  the  trial,  the 
justices  had  drawn  up  a  record  of  proceedings  had  be- 
fore them  under  stat.  11  G.2.  c.  19.  5. 16.;  and  it  was  held 
that  the  entry  so  made  by  them  as  judges  of  record 
was  conclusive.  The  order  here  is  not  entitled  to  the 
same  weight,  but  may  rather  be  compared  to  the  order 
in  fVelck  v.  Nash  ((f),  which  was  held  not  conclusive, 
the  Court  saying  that  the  magistrates  could  not  make 
facts  to  give  themselves  jurisdiction.  The  distinction 
between  a  mere  order  and  a  conviction  is  pointed  out 
in  the  observations  made  upon  fVeIck  v.  Nask{d)  by 
Burrough  J.  in   Britiain  \.  Ktnnaird  {e)^  and  Bayley  J. 

(a)  I  B,  i  B.  432.  (*)  1  B.  ^  C.  536. 

(c)  3  J?.  4-  C.  649.  (d)  8  East,  394. 

(e)  \  B.^  B.  441. 

1  I    S 
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Vaimme  V.      in  Grajf  V.  Cockum  (a).    {Cda^iige  J.  The  jastices  here 

'^_  had  jurisdiction  to  enquire  whether  the  ground  was  a 

MooLo        highway  or  not ;  and,  if  they  had,  the  conclusion  they 

Wjixiams.  came  to  in  the  exercise  of  that  jurisdiction  cannot  be 
questioned.]  In  Weaoer  v.  Price  {b)  justices  issued  a 
distress  warrant  for  a  poor  rate,  reciting  that  rK»  an 
occupier  of  land  in  the  parish  of  Overtofiy  was  rated  Sec, 
and,  on  demand,  had  refused  to  pay ;  and  the  justices 
were  held  liable  in  an  action  of  trespass  because  it 
appeared  on  the  trial  that  JV.  did  not  occupy  any  land 
in  Ooertopu  In  FemUy  v.  WorihingUm  (c),  where  the 
mayor  of  a  borough  had  issued  a  warrant  of  distress  to 
levy  a  borough  rate  imposed  upon  a  township  in  respect 
of  a  portion  of  it  which  was  within  the  borough,  the  rest 
being  without,  the  Court  of  Common  Pleas  held  the 
assessment  improper,  and  that  trespass  lay  against  the 
justice  who  issued  the  warrant ;  yet,  before  doing  so,  he 
must  have  exercised  a  judgment  upon  the  facts  which 
were  said  to  render  the  warrant  illegal.  Where  an 
order  of  justices,  requiring  the  stewards  of  a  benefit 
society  to  readmit  a  member,  recited  that  it  appeared 
to  the  justices  that  the  rules  had  been  allowed  and 
confirmed  at  sessions,  this  Court  held  that,  on  indict- 
ment for  disobeying  the  order,  such  recital  was  not 
evidence  of  the  proceedings  at  sessions ;  Rex  v.  Gilkes  {d). 
If  the  magistrates  in  a  case  like  the  present  were  to 
plead  specially,  and  they  alleged  a  conviction,  that 
would  be  a  judgment,  and  the  conviction,  if  produced 
on  the  trial,  conclusive ;  but,  if  they  merely  stated  that 
certain  land  was  part  of  a  highway,  and  that  the  timber 
was  placed  upon  it,  and  thereupon  they  issued  their 
order.  Weaver  v.  Pjice  (i)  and  Fernley  v.  Worthington  (c) 

(a)  IS  Easi,  13.  23.  (6)  3  B.  ^  Ad.  409. 

(c)  I  Man.  i  G,  491.  (d)  8  J.  fr  C.  439. 
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shew  that  the  defendants  would  fail,  unless  they  proved  Queen*»  Bench, 

181'4. 
the  ground  of  such  order.  !__ 

Cur.  adv.  VUU.  Mould 

V. 

Williams. 

Lord  Denman  C.  J.,  in  the  same  term  {January  3 1st), 
delivered  the  judgment  of  the  Court.  After  stating 
the  principal  facts,  as  at  p.  470.  ante,  his  Lordship  pro- 
ceeded as  follows. 

It  appeared  to  us  on  the  trial  that  there  was  no  dif- 
ference between  this  case  and  Brittain  v.Kinnaird{a\  ex- 
cept that  there  the  magistrates  convicted;  here  they  issued 
a  warrant  to  remove  an  obstruction.    It  does  not  appear 
to  us   that  this  can  make  any  difference  in  principle. 
In  both  cases  they  are  bound  to  exercise  the  power 
confided    by   the   act:    the   party   interested    receives 
notice  to  attend  and  disprove  all  that  can  entitle  them 
to  adopt  any  measures  against  him  ;  and  their  warrant 
is  an  adjudication  of  every  material  point.     We  were, 
however,   rather   disposed   to   doubt   whether,    as   the 
seventy-third  section  gives  this  authority  only  where  the 
obstruction    is   laid   oti  the  highway^    the  jurisdiction 
might  not  be  disproved  by  shewing  to  the  jury's  satis- 
faction that  the  locus  in  quo  was  not  part  of  the  high- 
way.    The  same  might  have  been  said  in  Brittain  v. 
Kinnaird  {a).    The  power  of  convicting  was  given  by  stat. 
2  G.  3.  c.  28.  5.  5.,  where  the  owner  of  a  boat  used  it  in 
the  manner  prohibited;  and  the   Court  held  that  ma- 
gistrates committing  the  plaintiff  for  having  used  his 
boat  in  such  a  manner  were  not  to  be  made  answerable 
in  trespass  by  proof  submitted  to  a  jury  that  the  plain- 
tiff's boat  was  not  such  a  one  as  the  act  described ;  but 
that  the  finding  by  the  magistrates  on  their  conviction 
wns  conclusive  against  him  on  that  point. 

(a)  \  B.  ^  B.  423. 
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rohime  F,  We  think  we  oucrht  to  throw  no  doubt  on  the  au- 
1844. 
L_  thority  of  that  case.     We  were  pressed  with  the  case  of 

Mould        actions  against  magistrates  who  issue  warrants  of  dis- 
WiLUAMs.      tress  for  enforcing  payment  of  poor  rates,   in   which 
they  have  been  held  liable  to  an  action  for  damages  if 
the  rate  itself  be  invalid.     This  case  is  clearly  distin- 
guishable.    A  rate,  indeed,  good  on  its  face,  and  free 
from  any   such  defect  as   makes  it  wholly  void,   is  a 
necessary  part  of  the  foundation  of  the  jurisdiction ; 
but  with  the  formation  of  that  rate  the  magistrates  have 
nothing  to  do ;  nor  does  its  validity  ever  come  in  judg- 
ment before  them ;  that  is  a  mere  fact  as  to  which  they 
institute  no  enquiry  and  come  to  no  judicial  conclusion  : 
their  warrant  of  distress,  therefore,  cannot  be  any  evi- 
dence, still    less  conclusive   evidence,  of  any  fact  on 
which  the  validity  of  the  rate  may  depend:   nor  in  its 
terms  does  it  affect  to  be.     For  example,  occupation 
within  the  parish  for  which  the  rate  is  made  is  neces- 
sary to  its  validity  as  against  the  individual ;  but  the 
inquiring  into  that  would  be  extrajudicial  by  the  ma- 
gistrates; and  therefore,  when    the   party  brings  that 
matter  before    them  in  answer  to   the   application   for 
the  warrant,  this  Court  has  usually  declined  to  compel 
them  by  mandamus   to  issue  their  warrant,  which  it 
never  would  have  done  if  the  magistrates  had  the  right ; 
for  then  it  would  have  been  their  duty  to  examine  into, 
judicially,  and  decide  on,  that  fact.   The  principle  there- 
fore on   which  convictions  are  conclusive  evidence  of 
the  facts  stated  in  them,  necessary  to  their  validity,  does 
not  apply. 

In  tbis  case  there  can  be  no  rule. 

Rule  refused. 
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QueerCs  Bench. 
1844. 


The  Queen,  on  behalf  of  the  Town  Council  of  Saturday, 
the  Borough  of  Stamford,  against  William    ""'^'^^ 
Thompson. 

^PHE  proceedings  in  this  case,  down  to  the  granting  Under  sut. 
of  a  certiorari  {Trinity  term,  May  31st,  I84S),  are  c.  76.  *.  82., 
reported  as  Regina  v.  Tlie  Town  Council  of  Stamford  (a).  S^Tro^u^'ltt 
The  council,  in  obedience  to  the  certiorari,  returned  JII*!'!^*".*''"*^*'' 

'  that  toe  trea* 

their  order  of  Men/  11th,  1841,  which  was  as  follows.  »urer  shall  pay 

•^  cosU  of  defend* 

"At  a  quarterly  meeting  of  the  council"  &c.,  "held*'  >ng borough 

consubles  on 

&c,  "  and  at  which   were  present "  &c.      "  Received  f  prosecution 
a  report  from  the  Watch  Committee,  dated  the  27th  them  in  the 
day  of  Aprilj   1841,  which,    upon    the   motion"  &c.,  uldrdu^!* 
« seconded  "  &c.,  "is  received  and  adopted:  and  it  is  murtbT'madc 
resolved  that  the  several  policemen  should,  so  far  as  is  ^^«  Watch 

'^  *  Committee, 

authorized  bylaw,  be  protected  and  exonerated  from  ^>^  the  ap- 
probation of 
all  expences  necessarily  incurred  by  them  in  the  per-  the  council. 

.  Such  an 

formance  of  their  duties.  order,  by  the 

Also  a  resolution  of  the  council.  May  3d,  1842,  quashed  on^ 
"  That  the  whole  of  the  expences,  as  taxed  by  the  though 'the  ' 
Crown  officer,  incurred  in  the  prosecution  of  Mitchell  ^*^i^j"" 
and  Blades^  up  to  the  return  of  the  verdict  of  Guilty  '^**''®  ^^  P"*- 

*  ''    secution  was 

at  Lincoln^  excepting  the  charges  for  a  special  retainer  "  depending, 

made  a  report 

(of  counsel  in  support  of  the  conviction  of  Cook)^  "  be  to  the  council 
paid  by  the  council ;  and  that  all  other  charges  incurred  that  the  con'."^ 

stables  should 
be  exonerated, 

as  far  as  was  authorized  by  law,  from  all  expences  necessarily  incurred  by  them  in  the 

execution  of  their  duty,  which  report  the  council  adopted. 

And  although,  before  the  certiorari  was  moved  for,  the  treasurer  had  paid  the  costs  in 

obedience  to  a  direction  in  proper  form  given  on  behalf  of  the  council. 

(a)  4  Q.  B,  900.,  note  (a)  to  Regina  v.  The  Council  of  Uchfidd,  the 
words  *'  order  for  payment  quashed  on  certiorari,'*  at  the  end  of  the  mar- 
ginal note  to  Regina  ?.  The  Tovm  Council  of  Stamford,  should  be  omitted. 
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subsequent  to  the  trial  at  Lincoln  should  be  disallowed." 
And  a  further  resolution  of  the  council.  May  3 1st, 
1842,  ordering  that  the  last  mentioned  resolution,  from 
the  words  *^  and  that  all  other  charges,"  should  be  re- 
scinded, and  the  following  addition  made,  to  follow 
immediately  after  the  words  *^be  paid  by  the  council;" 
namely,  ^'  as  also  all  other  charges  as  taxed,  incurred 
subsequent  to  the  return  of  the  verdict  at  Lincoln^  and 
up  to  the  time  of  the  judgment  being  pronounced  in  the 
Court  of  Queen's  Bench  {a)  in  favour  of  the  defendants. 
And  that  the  sum  oC  197/.  195.  Sd,  be  accordingly  paid 
to  Mr.  Alter  in  discharge  of  the  whole  of  his  bills." 

Also  an  order  of  the  mayor  and  two  members  of  the 
council  (£)  {May  Sist,  1842),  countersigned  by  the 
town  'clerk  and  directed  to  the  borough  treasurer,  au- 
thorizing and  requiring  liim  to  pay  to  Mr.  James  Atler 
197/.  195.  8(2.,  in  discharge  of  the  whole  of  his  bills. 
And  Mr.  Atter^s  receipt,  of  the  same  date,  for  that  sum. 

In  last  Michaelmas  term,  a  rule  was  obtained  calling 
on  the  prosecutors  to  shew  cause  why  the  order  or 
resolution  of  council  made  on  May  3 1st,  1842,  should 
not  be  quashed,  with  costs. 


Whitehurst  now  shewed  cause.  The  constables,  who 
are  appointed  for  the  borough  pursuant  to  stat.  5  &  6 
W.  4  c.  76.  5.  76.,  and  are  under  the  controul  of  the 
corporation,  ought  to  be  protected  at  the  expence  of  the 
borough.  In  an  equitable  view  these  orders  are  right : 
and  the  power  of  bringing  up  orders  by  certiorari  under 
Stat.  7  W^.  4.  &  1  Vict.  c.  78.  5.  44.  was  introduced,  not 
to  encourage  minute  and  technical  objections,  but   to 

(a)  Regina  v.  Mitcheliy  2  Q.  B.  6S6. 
{b)  Stat  5&6  H\  4.  c.  76.  *.  59, 
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provide  that,  substantially,  the  borough  fund  should  not  Queen's  Bench. 

be  misapplied.      No  real  misapplication  is  complained  *_ 

of:  the  objection  is  only  that  the  order  has  been  made  '^^  Qonw 
under  sect  92  of  stat  5  &,  6  W.  ^.  c.  76.  instead  of  Thompson. 
sect.  82.  By  the  last  mentioned  section,  the  treasurer  of 
the  borough  shall  pay  to  the  constables  their  wages,  extra- 
ordinary expenses  in  apprehending  offenders,  rewards, 
compensations,  and  *<  all  other  charges  and  expenses 
which  the  Watch  committee  shall,  subject  to  the  ap- 
probation of  the  council,  direct  to  be  paid  for  the 
purposes  of  the  constabulary  force  under  this  act/' 
But  if  the  Watch  committee  may  direct  these  pay- 
ments it  does  not  follow  that  no  such  direction  shall 
be  good  unless  given  by  them.  [Coleridge  J.  Ac« 
cording  to  your  view,  the  town  council  might  make 
such  an  order,  though  the  Watch  committee  were 
unanimously  against  it.]  In  the  present  case  the  opi- 
i^ion  of  the  Watch  committee  was  expressed  in  favour 
of  such  an  order.  [Wightman  J.  You  argue  that  the 
town  council  might  make  the  ordfer  with  the  approba- 
tion of  the  Watch  committee,  instead  of  the  committee 
making  it  *^  subject  to  the  approbation  of  the  council."] 
It  may  be  questioned  whether  the  costs  paid  under  the 
order  of  May  31st  are  ^*  charges  and  expences  "  which 
the  Watch  committee  may  direct  to  be  paid  under 
sect.  82.  But,  if  they  are,  the  committee,  in  so  directing, 
are  only  the  agents  of  the  town  council.  The  general 
authority  entrusted  to  the  council  by  sect  92,  as  to  the 
disposal  of  the  borough  fund,  is  not  controuled  by 
sect  82.  Indeed  it  would  seem  that,  in  the  capacity 
given  to  them  by  sect  6,  they  had  a  power  over  the 
borough  fund,  for  the  purposes  of  sect  92,  unrestrained 
except   by  the   provisions   of  stat.  7  fK  4.  &  1  Vict. 
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c.  78.  In  Regina  v.  The  Mayor  <$c.  of  Bridgeroater  {a) 
and  Regina  v.  Paramore{b)  it  was  held  that  a  town 
council  could  not  order  the  costs  of  defending  and  op- 
posing rules  nisi  to  be  paid  out  of  the  borough  fund ; 
but  the  reason  was  that  the  purposes  of  such  defence 
and  opposition  were  not  public.  Here  the  purposes 
clearly  were  so.  In  Regina  v.  The  Council  of  Lich^ 
Jield  {c)  the  objection  to  the  payment  of  law  expenses 
out  of  the  borough  fund  by  order  of  the  council 
was  that  the  council  had  not  previously  authorized  the 
incurring  of  those  expenses.  Had  that  been  done,  it 
appeal's  by  the  judgments  of  the  Court  that  the  order 
would  have  been  upheld.  If  this  rule  were  made 
absolute,  it  is  difficult  to  say  who  would  be  liable  for  the 
money  which  has  been  paid  over.  The  treasurer  would 
not,  for  he  paid  it  in  obedience  to  an  order  regularly 
signed. 


A,  J.  SlephetiSj  contrtL  This  case  must  be  decided  by 
the  express  words  of  stat  5  &,  6  JV,  4.  c.  76.  s.  82. ; 
"  and  all  other  charges  and  expences  which  the  Watch 
committee  shall,  subject  to  the  approbation  of  the  council, 
direct  to  be  paid  for  the  purposes  of  the  constabulary 
force  under  this  act."  The  Court,  in  the  former  stage 
of  this  case  {d\  expressed  a  strong  opinion  against  the 
order  now  in  question.  Ihe  case  has  been  argued  as  if 
the  Watch  committee  had  made  some  order  which  the 
council  had  carried  into  effect ;  but  none  such  was  really 
made.     (He  was  then  stopped  by  the  Court.) 


(a)   10  A.  ^  E.  281.  (b)  10  A.  j;  E,  286. 

(c)  4  Q.  B.  893. 

(d)  Regina  v.  Toum   Council  of  Starnford,  4  Q,  B.  900.  note  (a)  to 
Regina  v.  The  Council  ofLichfieUL 
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Lord  Denman  C.  J.     We  are  bound  to  set  aside  this  Qusen^s  Bench. 
order.     Sect  92  of  stat.  5  8i  6  fV.  ^.  c.  76.  gives  large        ^^"^^^ 


powers  to  the  council ;  but  that  cannot  interfere  with     '^^^  Qu«im 

the  definition  of  particular  powers  vested  in  a  distinct     Tuommom. 

body  under  sect  82.     It  is  admitted,  and  it  is  the  reason 

on  which  we  act,  that,  under  the  last  clause  of  sect.  82, 

the  Watch  committee  might,  with  the  approbation  of  the 

council,  have  ordered  payment  of  these  costs ;  if  they 

might  have  done  so,  it  was  not  for  the  council  to  do  it. 

This  was  treated  in  argument  as  a  technical  objection : 

but  it  is  important  in  practice  that  the  several  bodies 

within  a  corporation  should  ascertain  the  responsibility 

which  lies  on  each,  and  act  respectively  upon  that.     A 

difficulty  was  suggested  as  to  the  recovery  of  the  sum 

which  has  been  paid  over ;  but  we  are  not  bound  to  say 

what  is  to  become  of  that  money.     We  have  no  choice 

but  to  set  aside  the  order. 

As  to  costs  of  the  present  application,  we  cannot  help 
seeing,  on  the  whole  view  of  the  case,  that  this  is  merely 
the  mistake  of  a  public  body :  and  we  think  that  costs 
ought  not  to  be  imposed. 

Patteson  J.  I  am  of  the  same  opinion.  I  am  far 
from  saying  that  the  Watch  committee  might  not  have 
ordered  payment  of  these  expenses  under  sect.  82 ;  but 
they  have  not  done  it. 

Coleridge  J.  Sect.  82  is  drawn  with  great  care  to 
keep  the  several  authorities  distinct.  The  constables 
act  under  the  orders  of  the  justices  as  well  as  of  the 
Watch  committee.  Their  salaries  are  to  be  such  as  the 
committee  shall  direct,  subject  to  the  approbation  of  the 
council.     Then,  as  to  extraordinary  expenses  incurred 
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by  the  constables  in  apprehending  offenders  and  exe- 
cuting the  orders  of  any  justice  having  jurisdiction 
The  QuiiH  witliin  the  borough,  the  discretion  of  the  council  is  put 
TuoxnoM.  aside,  and  the  council  is  directed  to  order,  as  it  were 
ministerially,  the  payment  of  such  expenses  as  have 
**  been  first  examined  and  approved  by  such  justice." 
Thirdly,  the  Watch  committee  is  put  forward  again,  and 
it  is  enacted  that  the  borough  treasurer  shall  pay  such 
further  sums  as  the  committee  shall,  subject  to  the  ap- 
probation of  the  council,  award  to  any  of  the  constables 
for  extraordinary  exertion,  or  for  wounds,  or  as  an 
allowance  for  disability  by  reason  of  bodily  injury  or 
length  of  service,  and  *^  all  other  charges  and  expences" 
which  the  committee  shall,  subject  to  the  approbation 
of  the  council,  direct  to  be  paid  for  the  purposes  of  the 
constabulary  force.  Now,  if  the  payments  and  allow- 
ances of  this  third  class  were  to  be  such  as  the  council, 
and  not  the  Watch  committee,  might  award,  the  com- 
mittee (who  are  no  definite  body,  and  may,  under 
sect  76,  be  a  very  small  number  in  proportion  to  the 
council)  might  all  be  opposed  to  the  grant,  and  yet  the 
council  make  an  order  for  the  payment  It  is  important 
in  these  cases  to  keep  the  responsibility  with  those  on 
whom  the  legislature  has  placed  it,  and  to  take  care  that 
power  shall  not  be  exercised  by  others,  perhaps  in  de- 
fiance of  them. 

WiOHTMAN  J.  Sect  92,  which  was  cited  in  oppo- 
sition to  the  rule,  gives  no  direct  power  to  make  any 
order  like  that  in  question,  but  only  designates  the 
purposes  to  which  the  borough  fund  shall  be  applied. 
Then  sect  82  is  more  precise :  and  it  seems,  under  that 
clause,  that  the  payment  of  such  expenses  as  are  men- 
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tioned  in  the  present  order  (if  they  are  to  be  allowed   QveerCs  Bench. 

at  ally  which  I  assume)  should  be  directed  by  the  Watch  '___ 

committee  in  the  first  instance,  with  the  approbation  of  "^^  Qoeim  , 
the  council ;  because,  as  my  brother  Coleridge  has  Thompmk. 
pointed  out,  the  constables  are  under  the  direction  of 
the  Watch  committee ;  and,  if  the  order  required  by 
sect.  82  were  departed  from,  the  council  might  direct 
payment  of  the  expenses  against  the  wish  of  the  com- 
mittee. 

Rule  absolute,  without  costs. 


The  Queen  against  The  Inhabitants  of  Perran-  Saturday, 

r.  *  ^,^^  ^«  January  SOtb. 

ZABULOE.  ^ 

Reported,  3  Q.  B.  400. 
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The  QuEEH  against  The  Inhabitants  of  Cumber- 
worth  Half. 


The  examina- 
tion of  a  pauper 
stated  that, 
when  fourteen 
years  old,  he 
**  was  put  out 
an  apprentice 
by  covenant 
indenture  **  to 


/~\N  appeal  against  an  order  of  justices  removing 
William  Burdett  and  his  wife  from  the  township  of 
Denby  in  the  West  Riding  of  Yorkshire  to  the  parish, 
township  or  place  of  Cumbervoorik  Halfin  the  same  Riding, 
the  sessions  confirmed  the  order,  subject  to  the  opinion 
J,  B.  forseren  of  this  Court  on  the  following  case, 

years,  and  went  ^  ^  r   •  -j 

to  and  resided  The  examination  respecting  the  settlement  of  the  said 
under  the  in-  William  Burdett  and  Sarah  his  wife,  whereon  the  said 
years,  when  Order  was  made,  was  the  following.  **  This  examinant, 
P^^*^"  William  Burdett,  maketh  oath,  and  saith  that  he  is 
timeout,andthe  gixty  nine  vears  of  acre,  and  the  place  of  his  settlement 

indenture  was  J  J  o  »  r 

destroyed. 
Held  that, 

for  the  case  of    gained  by  apprenticeship  with  Amos  Burdett  of  GilfUs 

a  common 

binding,  this      in  Cumberworth  Half  aforesaid.     When   I  was   about 

statement  was 
sufficiently 
particular  : 
and  that  it 
was  not  to  be 
inferred  from 
the  language 
used  that  the 

binding  might    Cumberworth  Half  under  the  said  indenture  for  five  years 

have  been  by 

a  parish.  and  six  months,  when  my  brother  Joseph  Morton  pur- 

The  notice 
of  grounds  of 
appeal  suted 
that  the  pauper, 
in  1812, 
**  rented  and 
occupied  **  a 
*< tenement**  in 
2).,  "  consist- 
ing of  the  keeping  or  feeding  of  a  cow,  of  which  he  was  the  owner,  by  and  on  the  landjand 
premises  of  J.  /f.,**  for  one  whole  year,  and  which  was  of  the  value  of  10/.  a  year  at 
least,  and  for  which  he  paid  J.  H.  4«.  a  week  during  the  whole  year. 

Held  that  the  pauper  did  not  appear  by  this  statement  to  have  ei^oyed  such  an  interest 
in  the  profit  of  land  as  entitled  him  to  a  settlement  in  D. 


is  at  CumberoDorfh  Half  in  the  said  Riding,  which  he 


fourteen  years  of  age,  I  was  put  out  an  apprentice  by 
covenant  indenture  to  the  said  Amos  Bttrdett  for  the 
term  of  seven  years,  to  learn  the  trade  of  a  clothier;  and 
I  went  to  and  resided  with  the  said  Amos  Burdett  in 


chased  my  time  out  with  my  master  for  the  sum  of  two 
guineas,  which  was  paid  by  my  mother,  and  the  inden- 
tures were  destroyed ;  and  I  have  never  done  any  act 
since  whereby  to  gain  a  settlement     I  was  married  at 
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Louth  in  Lincolnsfiire  to  my  wife,  Sarah  Roberts,  in  the  Q««««*«  Bench. 

1844. 
year  1795."     On  the  hearing  of  the  appeal,  as  soon  as  ' 

the  respondents  had  opened  their  case,  the  appellants     ^®  Qu««w 

objected  that  the  said  examination  was  insufficient  on    '^^  Inhabit- 

*^  ants  of 

the  face  of  it,  and  that  the  said  order  of  removal  ouffht  CuMBimwoaTK 

Halv 

on  that  ground  to  be  quashed.     The  grounds  of  insuf- 
ficiency relied  on,  under  grounds  of  appeal  which  pro- 
perly pointed  them  out,  were,  that  the  alleged  indenture 
of  apprenticeship  was  neither  shewn  to  have  been  pro- 
duced before  the  justices  who  took  the  said  examination, 
nor  was  its  loss  or  destruction  sufficiently  shewn  to  let 
in  secondary  evidence  before  the  said  justices  of  such 
indenture;  and  that,  if  a  sufficient  foundation  were  laid 
in  the  said   examination   to  warrant   the  reception  of 
such  secondary  evidence,  then  the  secondary  evidence 
given  respecting  the  said  indenture  was  wholly  defective 
and  insufficient  in  the  following  respects,  that  is  to  say : 
That  it  did  not  appear  by  the  said  examination  whether 
the  said  William  Burdett  was  a  parish  apprentice,  or  by 
whom  he  was  bound,  or  who  were  the  parties  to  the 
supposed  indenture :  and  that,  if  he  were  a  parish  ap- 
prentice, then  it  did  not  appear  by  the  said  examination 
whether  the  said  binding  was  allowed  by  two  justices  of 
the  peace ;  and  that  it  did  not  appear  by  the  said  examin- 
ation either  that  the  money  given  or  contracted  for,  in 
relation  to  such  apprentice,  was  inserted  in  the  said  in- 
denture, or  that  the  said  indenture  was  duly  stamped  in 
pursuance  of  the  statutes  in  force  at  the  time  when  it 
was  executed.     The  Court  of  Quarter  Sessions,  after 
hearing  counsel  on  both  sides  upon  the  alleged  insuffi- 
ciency of  the  said  examination,  overruled  the  objections 
taken,  and  held  the  said  examination  good.     The  ap- 
pellants, after  such  decision  of  the  Court,  conceded  that 

VOL.  v.   N.  s.  K  K 
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Veimwu  r.      (be  respoodeDts  coold  prove  the  settlement  stated  in  the 
examination  ;  and  that  settlement  was  taken  as  proved. 


The  ^cMH         Yt^  appellants  then  proposed  to  rely  on  a  sobse- 

The  iniMbit.    qugntly  acqoired  settlement,  as  stated  in  the  following, 

CvuwMMwomru   which  was  the  seventh,  imnind  of  appeal.     "  That,  snb- 
Halt.  ° 

sequent  to  the  said  alleged  apprenticeship  in  oar  said 

township  of  Cumberworth  Half^  that  is  to  say  in  or  about 

the  year  1812,  the  said  William  Burdettj  the  paoper, 

rented  a  cottage  or  tenement  of  the  value  and  for  the 

sum  (which  he  paid)  of  ll.  lOi.  per  annum,  situate  at 

JEjrley  Gate  in  your  said  township  of  Dady^  in  which 

he  resided  for  the  term  of  one  whole  year  at  the  least ; 

and  the  said  pauper  has  ever  since  continued  to  reside^ 

and  does  in  fact  now  reside,  in  the  same  cottage  at 

ExUy  Gate  aforesaid :  and  thai,  in  or  about  the  year 

aforesaid,  and  at  the  same  time  that  he  so  occupied  and 

resided  in  the  said  cottage  or  tenement  at  Exley  Gate 

aforesaid,  he  also  rented  and  occupied  another  tenement 

at  Denby  Hall  in  your  said  township  of  Denbyt  consisting 

of  the  keeping  or  feeding  of  a  cow,  of  which  he  was  the 

owner,  by  and  on  the  land  and  premises  of  James  Haigh 

of  Denby  Hall  aforesaid,  for  the  space  of  one  whole 

year,  and  which  was  of  the  value  of  10/.  a  year  at  the 

least,  and  for  which  the  said  pauper  paid  to  the  said 

James  Haigh  the  sum  of  45.  a  week  during  the  whole 

year ;  whereby  the  said  pauper  did  acquire  a  settlement, 

and  is  now  legally  settled,  in  your  said  township  of 

Denby.     The  respondents  upon  this  admitted  that  the 

facts  stated  in  the  said  seventh  ground  of  appeal  were  all 

true ;  and  it  was  agreed  by  the  counsel  on  both  sides  that 

evidence  sufficient  to  establish  the  said  seventh  ground 

of  appeal  should  be  taken  as  having  been  adduced  by 

the  appellants;   but  the  counsel  for  the   respondents 


VII.  VICTORIA.  487 

objected  that  the  said  seventh  ground  of  appeal  did  not  Queen*t  Bench. 

I  a  A.  A. 

shew  upon  the  face  of  it  a  legal  settlement  in  the  said  1__ 


township  of  Denby,    After  hearing  this  question  argued,     "^^  Qukiw 
the  Ck>urt  of  Quarter  Sessions  decided  that  the  said    Tbelnhabii- 
seventh  ground  of  appeal  did  not  shew  upon  the  face  of  CoMBiEwoKm 
it  a  legal  settlement  in  the  said  township,  and  Uiereupon 
confirmed  the  said  order  of  removal,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench. 

If  this  Court  should  be  of  opinion  either  that  the  said 
examination  was  bad  as  contended  by  the  counsel  for 
the  appellants,  or  that  the  said  seventh  ground  of  appeal 
did  shew  a  legal  settlement  in  Denby^  then  the  said 
order  of  removal  and  the  said  order  of  sessions  were 
to  be  quashed ;  otherwise  the  said  order  of  sessions  and 
the  said  order  of  removal  to  stand  confirmed. 


Sir  G.  A.  Lewin  and  Overend,  in  support  of  the  order 
of  sessions  (a).  As  to  the  first  point:  there  is  no 
ground  for  assuming  that  the  indenture  in  this  case  was 
a  parish  indenture.  Prima  facie  it  will  be  taken  that 
an  apprentice  was  bound  in  the  ordinary  manner. 
There  is  a  distinction,  universally  understood  at  ses- 
sions, between  *^  a  covenant  indenture "  and  a  parish 
indenture.  And  stat.  4S  Eliz.  c.  2.  s.  5.,  which  provides 
for  the  binding  of  parish  apprentices,  points  out  that 
distinction,  by  the  enactment  that  such  binding  shall  be 
*^  as  effectual  to  all  purposes,  as  if  such  child  were  of 
full  age,  and  by  indenture  of  covenant  bound  him  or 
her  self."     The  examination,  stating  tliat  ^'  the  inden- 

(a)  The  case  was  partly  argued  in  Michaelmas  term  (November  11th) 
184S,  before  Lord  Denman  C  J.,  WiUiamt,  Coleridge  and  Wightman  Js., 
when  the  Court  desired,  in  the  first  instance,  to  hear  counsel  on  each  side 
on  the  question  respecting  the  indenture.  This  baring  been  argued,  the 
case  stood  o?er  to  the  present  term. 
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FoAmm  r.      tures  were  destroyed,"   shewed   enough  to  let  in 


1844-. 


condary  evidence  of  them.     It  could  not  be  necessary 
TbeQoKEw     for  the  pauper  to  state  that  he  was  present  at  the 


Halt. 


The  Inhabit,    destruction.     [Lofd  Dennutn  C  J.     It  is  sufficiently 

antsof 
CranftwoftTa    shewn.] 

Then  as  to  the  subsequent  settlement  The  pasturage 
of  a  cow  would  have  been  a  tenement  in  respect  of 
which  a  settlement  might  be  acquired,  if  it  had  been  a 
necessary  part  of  the  contract  that  the  cow  should  be 
pastured  upon  HaigVs  land ;  but  not  otherwise ;  Bex  ▼. 
Tidmry  (a).  Rex  y.  Minster  (6),  Rex  v.  Stdtan  Si.  Ed- 
munds {c\  Rex  ▼•  Bardwdl(d).  Here  the  ground  of 
appeal  states  only  that  the  pauper  rented  and  occupied  a 
tenement  at  Denby  Hallj  <*  consisting  of  the  keeping  or 
feeding  of  a  cow,  of  which  he  was  the  owner,  by  and  on 
the  land  and  premises  of  James  Haigh  of  Denby  Hall 
aforesaid,  for  the  space  of  one  whole  year,"  for  which  he 
paid  Haigh  45.  a  week.  The  words  "  feeding "  "  by 
and  on  the  land  and  premises  of  J.  H^  *<  for  the  space  of 
one  whole  year  "  cannot  mean  that  she  was  to  be  pasture 
fed  at  all  times  of  the  year ;  and,  far  from  necessarily 
implying  that  the  cow  was  to  be  pastured  on  the 
land,  they  admit  of  several  constructions  widely  dii^ 
ferent  If  their  known  import  was  that  the  cow  should 
be  pastured  on  HaigVs  land,  the  sessions  (as  Bayley  J. 
observed,  when  discussing  a  similar  question  in  Rex  v. 
Thomham  (e)  )  should  have  stateil  in  the  case  that  they 
so  understood  it:  but  they  have  stated,  in  substance, 
the  contrary.     To  put  the  test  applied  in  Rex  v.  Stoke 

(a)  3  NoL  p.  L,  19.  note(l).  4t)i  ed. 

(6)  3  If.  4-  &  276.  (c)  \  B.iC  536. 

id)  2B.^a  161.  {€)  6  B,  4   C.  733. 
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upon  Trent  {a)  and  Rex  v,  Darley  Abbey  (ft),  could  the  Queen*s  Bench. 

pauper  have  sued  Haigh  in  trespass  for  removing  the  ' 

cow  from  any  particular  pasture,  or  for  breach  of  con-     '^'*®  Quhk 
tract  in  feeding  her  otherwise  than  by  the  pasturage  ?    The  Inhabit- 

If  there  is  even  doubt  on  this  point,  the  ground  of  CoMBiawoETH 
appeal  is  too  ambiguously  stated;  and   it  cannot  be 
helped  by   intendment ;   Btgina  v.  The  Justices  of  the 
West  Riding  (c),  Regina  v.  Old  Stratford  (d),  Regina  v. 
The  Recorder  of  Leeds  (e). 


R^  Hall  and  Pashley^  contra.  As  to  the  apprentice- 
ship. The  construction  given  on  the  other  side  to  the 
words  ^^  covenant  indenture  "  is  not  universally  known. 
Every  binding  of  an  apprentice  involves  covenants,  ex- 
press or  implied.  **  I  was  put  out  an  apprentice  "  im- 
ports that  the  pauper  did  not  bind  himself,  and  favours 
the  supposition  of  a  parish  binding.  The  examination 
ought  to  state  distinctly  the  species  of  apprenticeship 
relied  upon,  as  the  course  of  inquiry  in  the  case  of  a 
common  apprenticeship  would  be  different  from  that  in 
the  case  of  a  parish  binding.  The  term  ^^  covenant  in- 
denture" is  at  best  ambiguous,  and,  therefore,  makes 
the  examination  insufficient  {g). 

As  to  the  settlement  in  Denby.  The  notice  of 
grounds  alleges  that  the  pauper  rented  and  occupied 
*'  another  tenement,"  **  consisting "  &c.  The  word 
^Uenement,"  so  used,  explains  that  the  feeding  afterwards 
described  was  such  as  the  law  considers  a  tenement, 
and  not  something  different.     That  answers  the  objec- 

(a)  10  EaUt  496.  (6)  \4  Eait,  280. 

(c)  2  a   B,  505.  (rf)  9  Q.  2?.  513. 

(<•)  2  Q.  B.  547.  (note). 

(g)  Sir  G.  A,  Lewin  here  referred  to  Rex  ▼.  St,  Miduxel's,  Bath,  2  SotU 
482.  pi.  601.  6tb  ed. 
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Volume  r.     tion   founded  on  Regina  v.  The  Jiisiices  of  (he  Wed 
1844. 

Biding  (a),  and  the  other  cases  on  the  sobject  of  ancer- 


Tbe  QuiKM     laintjr.     And  the  description  itself  b  sufficiently  clear. 

'^^u'o?"*"    ^^  ^^^  ^^  ^^^  ^°  ^"y  severed  in  a  former  year,  or 
CuMBuwoETH  frooi  otfacr  land  than  Haieh\  would  not  have  been  a 

Halt.  ^  ° 

fulfilment  of  his  contract  to  feed  ^*  by  and  on  the  land.** 

[Wighiman  J.  Was  the  feeding  to  be  by  the  land,  or 
by  Haigh  T\  '^  By  ^  refers  naturally  to  the  land  as  the 
nearer  word.  [Coleridge  J.  Keeping  or  feeding  "  by 
the  land  **  is  not  a  common  expression.  Wightman  J. 
And  you  must  say  **  by  the  premises/'  as  well  as  '^  by 
the  land.*^  ^  Premises"  is  a  term  having  various 
meanings.  The  sense  here  is»  that  the  cow  was  to  be 
fed  by  the  land,  and  on  the  land  and  premises.  The 
words  <<  on  the  land  "  fix  a  place  upon  which  the  feed- 
ing is  to  be,  and  bring  the  case  within  the  authority  of 
Bex  V.  Minster  {b)  and  Bex  v.  Darley  Abbey  (c). 

Lord  Denman  C  J.  We  had  some  doubt  in  thb 
case  whether  the  examination  was  good ;  but  I  think  the 
words  **  covenant  indenture ''  are  sufficiently  descriptive 
to  enable  us  to  say  that  the  justices  came  to  a  right 
conclusion.  Then,  as  to  the  notice  of  appeal,  I  think  the 
seventh  ground  was  insufficient,  not  as  giving  a  defec- 
tive account  of  the  case  to  be  set  up,  but  as  shewing  that 
which  in  point  of  law  is  not  a  tenement.  It  is  established 
by  Bex  v.  Tisbury  (if),  and  other  cases,  that  a  tenement 
of  this  description  can  be  created  only  by  an  engage- 
ment for  the  feeding  of  cattle  on  the  produce  of  some 
particular  land  which  is  to  confer  a  settlement.  It  seems 
to   me   that   the  only   reasonable  construction  of  this 

(a)  2  Q.  B.  505.  {b)  3  M.  ^  S.  876. 

(c)  14  Eatt,  280.  ((/)  2  AW.  P.  L,  19. ;  and  see  ibid.  note(l ). 
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agreement  is,  that  the  cow  was  to  be  kept  or  fed  by  QueaVi  Bench. 

Haigif  and  on  his  land  and  premises.   But,  even  if  there   L— 

were  a  doubt  as  to  this,  the  statement  is  insufficient.  '^***  Qu«eii 

▼. 

The  Inhabit, 
ants  of 

Patteson  J.  I  was  not  present  at  the  argument  CuMuawoan 
oa  the  first  point;  but  I  agree  in  what  my  lo«l  h»,  "*"• 
said  upon  it.  The  examination  shews  that  the  indenture 
is  lost,  and,  by  describing  it  as  a  **  coveoimt  indenture," 
distinguishes  it  sufficiently  from  a  parish  indenture. 
As  to  the  second  point,  on  the  construction  argued  for 
by  the  appellants  we  must  infer  from  the  word  **  by  " 
that  the  cow  was  to  be  fed  upon  the  land  during 
the  whole  year.  I  think  we  must  say,  reddendo 
singula  singulis,  that  the  feeding  was  to  be  ^^  on "  the 
land  while  there  was  food  on  it,  and  by  Haigh  at  other 
times.  In  Bex  v.  OsaxUd  Twissell  (a)  the  pauper  rented 
the  milk  of  a  cow,  to  be  kept  by  the  owner,  but  was 
held  to  have  acquired  no  settlement,  because  it  was 
not  made  part  of  the  bargain  that  she  should  be  pas* 
ture  fed,  though  she  was  so  in  fact;  and  it  was  on  the 
distinction  furnished  by  that  case  that  Abbott  C*  J. 
founded  his  judgment  in  Rex  v.  Sutton  St.  Edmunds  {b), 
where  Rex  v.  Oswald  TwisseU  (a)  was  cited.  I  thought 
at  one  time  that  the  appellants  here  might  set  up  as  a 
tenement  the  right,  so  far  as  the  contract  gave  it  them, 
to  depasture  on  the  growing  produce  of  the  land  during 
some  part  of  the  year,  and  might  allege  that  this,  exclu- 
sively, was  worth  10/.  a  year:  but  that  could  not  well 
be,  because  the  payment  for  the  whole  year's  feeding 
was  only  10/.  8s. 

(a)  Cited,  I  B,  ^  C.  5S8.,  in  Rex  v.  Sutton  St,  Edmunds. 
(6)  IB.^C.  536. 
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Vciume  K 
1844. 

TIm  Quiiir 

▼. 

The  Inhsbit- 

antsof 

CffMBIEWOHTH 

Halt. 


Coleridge  J.  On  the  first  point  it  is  natural  that 
we  should  look  to  stat  43  Eliz.  c.  2.  s.  5.,  considering 
that  parish  indentures  came  in  by  that  act :  and  we  there 
find  it  enacted  that  the  binding  of  a  child  by  the  over- 
seers shall  be  **  as  eflPectual  to  all  purposes,  as  if  such 
child  **  *'  by  indenture  of  covenant  bound  him  or  her 
self:''  it  is  therefore  reasonable  to  suppose  that  a 
<*  covenant  indenture  "  means  something  different  from 
a  parish  indenture.  And  there  is  nothing  in  the  state- 
ments of  the  case  to  shew  that  any  justice  of  the  peace 
interfered  either  in  the  binding  or  in  putting  an  end  to 
the  apprenticeship.  As  to  the  other  point,  I  think  the 
case,  read  with  common  sense,  can  bear  only  the  con- 
struction that  the  cow  was  to  be  fed  and  kept  by  Haigh 
on  his  land  and  premises.  The  allegation  that  the  sup- 
posed tenement  was  *^ occupied"  by  the  pauper  does 
not  make  it  more  a  tenement.  Reliance  has  been 
placed  upon  that  word,  as  used  in  the  case;  but  its 
operation  is  confined  by  the  statement  which  follows. 


WiOHTMAN  J.  I  am  of  the  same  opinion  on  both 
points.  As  to  the  second,  the  word  "  tenement "  is 
explained  by  what  follows.  It  was  not  necessary  that 
the  cow  should  be  pasture  fed ;  and  she  might  be  fed, 
entirely  or  in  part,  with  the  produce  of  other  land 
than  that  in  respect  of  which  the  settlement  is  claimed. 

Order  of  sessions  confirmed. 


VI  I.  VICTORIA.  493 


Queen's  Bench. 
1844. 


The  Queen  against  Scotton.  j/oiwfay, 

January  S2d, 

INDICTMENT  for  perjury  on  the  hearing  of  an  in-  Under  sut.  e 
formation  before  two  justices  under  stat.  1  &  2  fF.  4.  c.  es.  i  9.,  an 
c.  82.  5.80.     Plea,  Not  guilty.  jj^lj^^f^ 

On  the  trial  of  the  indictment,  before  Williams  J.,  at  f  ^"1  w\ 
the  Staffordshire  Summer  assizes,  1843,  it  appeared  that  f*  ^^•»  *^'**<' 

,        ,  ^         ^^  by  a  person  not 

the  following  information  was  laid  under  the  above  sec-  deposing  on 

oath  to  the 

tion,  and  m  pursuance  of  stats.  1  &  2  fF.  4.  c.  82.  5.  41.  matter  of 

j_o^„,   ^  __  _  charge,  must 

ana  O  &  7  #r.  4.  C.  o5.   5.  9.  distinctly  shew 

"  Staffordshire  to  wit.   Be  it  remembered  that,  within  lllll^^^dS 
three  calendar  months  after  the  commission  of  the  of-  IJU?,*? *  ^^^ 

credible  wit* 

fence  hereinafter  named,  to  wit  on  the  ^8th  day  of  ;«wonoath. 

^  Iftheinfonn. 

January  a.  d.  1 848,  at  Bolleston  in  the  said  county.  Sir  •^*n  le*ve» 
•^  ^^  this  doubtful, 

Oswald  Mosley^  of"  &c.,  ^'  baronet,  a  credible  witness,  in  all  further  pro- 
his  proper  person  cometh  before  me  William  Fawkener  it  are  without 
Chetwyndj  one  of  the  justices"  &c.  "assigned  ^  &c.  "in  ind,  if*the"de- 
and  for  the  said  county "  &c,  "  and  now  here  giveth  ^onS^nd"""" 
me  the  said  justice  to  understand  and  be  informed  that  •pp®*"^ 

*f  answer  the 

Richard  Robinson,  of"  &c.,  "  did,  on  "  &c.,  "  at "  &c.,  ^^"S^* »  *»«- 

ness  giving 

"  unlawfully  commit  a  certain  trespass  by  entering  in  the  ^^l^e  evidence 

J  .  r    I  •        1  «•  1       1  .       °"  ****  hearing 

day  time  of  the  same  day  upon  a  certam  close  of  land  m  cannot  be  con- 

the  possession  and  occupation  of  Thomas  Warren^  there  jury.  ^  ^^ 

situate,  in  pursuit  of  game,  contrary  to  the  statute  in  such  the? "undeiT  ^ 

case  "  &c. ;  "  whereby,  and  by  force  of  the  statute,  the  ^^^^  ^'^' 

said  Richard  Robinson  has  forfeited  a  sum  of  money  not  1  &  2  »^.  4. 

•^  c.  32.  «.  30^  a 

exceeding  2/.,  to  be  applied  as  the  said  statute  directs.  P«rty  can  be 

convicted  of 

And,  the  said  information  having  been  also  verified  upon  entering  or 

being  upon 
land  fpr  the 
purpose  of  poaching,  if  he  does  not  himself  go  upon  the  land,  but  is  on  an  adjacent 
close,  employing,  assisting,  and  in  company  with,  those  who  actually  enter. 
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Q¥een't  Bmck,  the  oath  oi  William  Atkinson^  of"   &c.,  <<  gardener, 

'        another  credible  witness,  before  me  the  said  justice,  so 

The  QuKBN     hereupon  the   said  Sir  Oswald  Mosley  prays  that  the 
SccnroM.       said  Richard  Bobinson  may  be  forthwith  summoned  to 
appear  before  one  of  the  said  justices  to  answer  the  said 
information  and  make  bis  defence  thereto. 

*^  Exhibited  by  Sir  Oswald  Mosley^  and  sworn  before 
me  on  the  day  and  year  first  above  written. 

<*  W.  F.  Chetixyndr 
<<  Oswald  Mosley. 
«  William  Atkinson." 

A  summons  was  granted;  and  the  defendant  appeared 
before  two  justices,  and  pleaded  Not  guilty.  Alkinson 
was  sworn,  and  stated  that,  on  January  11th,  184S,  he 
saw  Robinson  in  Warren's  field,  under  circumstances 
(described  by  the  witness)  which  shewed  an  o£Pence 
within  Stat.  1  &  2  ^.  4.  c.  32.  s.  30.  The  defendant 
was  also  sworn,  and  deposed  that  he  jyent  with  Robifison 
into  a  lane  near  the  field ;  that  Robinson  shot  into  the 
field,  but  did  not  enter  it ;  and  that  defendant  himself 
went  into  the  field,  and  fetched  off  what  Robinson  killed. 
This  was  the  evidence  on  which  perjury  was  assigned. 

The  information  being  produced  on  the  trial  of  the 
indictment,  the  defendant's  counsel  objected  that  it  did 
not  shew  any  charge  made  on  oath,  and  therefore  that 
the  subsequent  proceeding  of  the  justices  was  without 
jurisdiction.  Williams  J.  gave  leave  to  move,  if  neces- 
sary, that  a  verdict  might  be  entered  for  the  defendant 
on  this  point.  It  was  also  contended  that  the  evidence 
given  by  the  defendant  was  not  material  to  the  result  of 
the  information,  because  Robinson  was  equally  guilty  of. 
an  offence  against  stat.  1  &  2  fF.  4.  c.  32.  s.  30.,  whether 
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he  went  into  the  field  and  shot  there,  or  whether  he  Qitem't  Atnet. 

shot  into  the  field  from  a  place  adjoining,  and  another  ' 

person,  in  his  company,  went  in  and  brought  away  the  ^^^  Quekv 

game.     The  learned  Judge  thought  the  evidence  mat€>-  SooTfov. 
rial,  and  overruled  this  objection.    Verdict,  Guilty. 


Talfourd  Serjt,  in  Michaelmas  terro»  1845,  obtained 
a  rule  to  shew  cause  why  a  verdict  should  not  be  eptered 
for  the  defendant  on  the  first  objection,  or  a  new  trial 
granted  on  the  second ;  or  why  the  judgment  should 
not  be  arrested,  on  grounds  which  it  is  unnecessary  to 
state. 

Sir  F.  Pollock^  Attorney  General,  Whateley  and 
Greaves  now  shewed  cause.  It  is  objected  that,  on  the 
face  of  this  information,  the  charge  does  not  appear  to 
have  been  deposed  to  on  oath,  either  by  Sir  Osnoald 
Modey,  the  prosecutor,  or  by  any  other  credible  witness. 
Nothing  in  stat  1  &  2  ^.  4.  cr.  32.  s.  41.  or  stat  6  &  7 
W.  4.  c.  65.  s.  9.  requires  an  information  expressing  on 
the  face  of  it  that  a  particular  charge  is  made  on  oath  ; 
or,  indeed,  any  written  information  at  all.  If  the  magis- 
trate had  proceeded  ex  parte  for  want  of  appearance,  or 
had  issued  his  warrant  to  arrest,  it  might  reasonably 
have  been  insisted  that  a  previous  charge  on  oath  must 
be.  distinctly  shewn  :  but,  when  the  party  charged  has 
been  summoned  and  appeared,  and  made  his  defence  to 
the  information,  it  is  too  late  to  urge  that  it  did  not 
state  a  verification  of  the  charge  following  the  precise 
language  of  the  statutes.  The  case  is  analogous  to  those 
in  which  it  has  been  held  that  an  irregular  summons,  or 
the  want  of  a  summons,  was  cured  by  the  party's  ap- 
pearance; Paley  on  Conv.  39.  ch.2.  s.4.  (3d  ed.),  and  Rex 
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Y*  Johnson  (a),  Regina  v.  Barret  (i),  and  other  cases,  there 
cited.  And,  where  the  question  is  whether  peijury  was 
committed  on  a  trial,  the  Court  will  not  look  into  a  de- 
fect in  the  preliminary  proceedings :  Regina  v.  Meek{c) 
is,  in  principle,  an  authority  on  this  point.  A  question 
resembling  the  present  arose,  but  was  not  decided,  in 
Aikins  V.  Xi%  {d). 

The  counsel  for  the  Crown  also  contended  that  the 
evidence  of  Scotton  was  material.  First,  because,  at  all 
events  it  impeached  the  testimony,  and  shook  the  credit, 
of  Atkinson.  Secondly,  because,  as  they  argued,  it 
was  necessary  to  a  conviction  under  stat.  1  &  2  fF.  4. 
c.  S2.  5.  30.  that  the  defendant  should  have  entered  and 
been  personally  upon  the  land.  Bex  v.  Darnell  {f^^ 
Rex  V.  Passey  (^),  Rex  v.  Lockett  (h)  and  Regina  v.  Nick^ 
ks8  (f )  were  referred  to  {k).  This  point  not  being  de- 
cided, though  alluded  to  in  the  judgments  pronounced 


(a)  1  Sira,  261. 
(e)  9  Car.  ^  P.  513. 
(e)  6  Car.  ^  P.  398 
(h)  7  Car.  i  P.  300. 
(0  8  Car.  i  P.  757. 


(6)  1  Salk.  383. 
(rf)  n  ^.^E.  777. 
(g)  7  Car,  i  P.  282. 


See  also  Rex  v.  Andrews,  2  Af.  i}*  Rob.  37.,  and 
1  Rust,  on  Crimes,  476,  3d  ed.,  by  Greaves,  note  (6)  by  the  editor. 
The  indictments  in  all  the  above  cases  were  for  night  poaching,  under 
Stat  9  G.4  c  69. 

(k)  The  following  obsernuions  upon  the  cases  were  made  by  the  Court 
during  the  argument. 

Lord  Denman  C.  J.  In  Rex  ▼.  Passey  (7  C.  f  P.  282.)  and  Rex  v. 
Lockelt  (7  C.  ^  P.  300.)  AUkrson  B.  held  that,  if  some  defendants  were 
in  the  wood  where  the  trespass  was  committed,  and  others  were  on  the 
outside,  but  were  of  the  same  party,  and  engaged  in  the  same  purpose, 
all  were  guilty  of  an  offence  under  stat.  9  G.  4.  c.  69.  It  does  not  ap- 
pear in  the  first  case  whether  the  jury  found  that  all  had  entered  upon 
the  land  or  not.  In  the  other  case  they  expressly  found  that  all  had 
entered.  My  brother  Patteson,  in  Rex  v.  DimseU  (6  C.  fr  P.  398.),  ex- 
pressly lays  it  down  that,  in  the  case  of  night  poaching,  tlie  parties  **  must 
be  all  proved  to  be  in  the  place  laid  in  the  indictmenL*'  Palleson  J. 
The  oflence  there,  under  stat.  9  G.  4.  c.  69.  s.  9.,  was  entering  and  being 
on  land  to  the  number  of  three  or  more   together,   for  the  purpose 
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by  the  Courts   no  further  report  of  the  argument  is  Queen*a  Benek. 
thought  necessary.     The  argument  on  other  points,  not 
decided  by  the  Court,  is  also  omitted. 


The  QuKKX 

▼. 

Scorroir. 


Talfimrd  Serjt.  (with  whom  were  M.  D.  Hill  and 
</.  Gray)y  contra.  A  valid  information,  here,  was  ne- 
cessary  to  give  the  justices  jurisdiction  :  therefore  Eegina 
V*  Meek  {a)  (where  the  alleged  peijury  was  committed 
on  the  trial  of  a  bad  indictment  at  the  assizes,  and  this 
was  held  no  objection)  does  not  apply.  By  stat.  6  & 
7  fF.  4  r.  65.  5.  9.  an  information  on  oath  by  sonie  cre- 
dible witness  is  made  a  condition  precedent  to  the  sum- 
moning any  party  accused.  The  words  <^  and  the  said 
information  having  been  also  verified  upon  the  oath  of 
William  Atkinson  "  do  not  shew  that  Atkinson  swore  to 
the  subject  matter  of  the  charge.  They  may  mean  only 
that  he  attested  the  statement  of  Sir  Oswald  Mosiey^ 
before  referred  to.  The  words  "  sworn  before  me  " 
give  no  additional  certainty :  two  persons  are  mentioned 
before  as  credible  witnesses ;  and  the  swearing  may  have 
been  by  either.     (He  was  then  stopped  by  the  Court.) 


&c.  It  was  unnecessary  for  roe  to  go  so  far  as  I  did  in  Uiat  case ;  for 
there  was  no  sufficient  evidence  that  one  party  was  aasisiing  the  otiier  in 
taking  or  destroying  game ;  all  joined  in  a  rescue ;  but  the  person  who 
was  previously  engaged  in  shooting  was  alone  at  that  timei  and  there  was 
nothing  to  warrant  the  jury  in  saying  that  the  others  helped  him.  Lord 
Denman  C.  J.  If  Rex  v.  Pa$seif  (7  C.  j-  P.  282.)  was  a  case  similar  in 
its  circumstances  to  Rex  v.  LockeU  (7  C.  Sr  P.  SOa),  all  the  cases  may 
perhaps  be  reconciled  ;  for  in  Rex  v.  LockeU  the  jury  thought  that  all  tlie 
parties  were  upon  the  land  when  the  ofTeoce  was.  committed.  In  that 
case  Rex  v.  Dowseil  {6  C.  i  P.  398.)  was  cited ;  and  my  brother  jildenon 
said  that,  out  of  respect  for  the  opinion  tliere  expressed,  he  would,  if  it 
should  become  necessary,  reserve  the  point :  but  the  necessity  did  not 
arise.  It  seems,  therefore,  that  no  one  has  yet  suffered  punishment  on 
the  construction  given  to  the  statute  in  Rer  v.  Passey  and  Rex  ▼.  Locked. 
(a)  9  Car.  ^  P.  513. 


498 


Q.B.    HILARY  TERM, 


1844. 
TheQuttir 

T. 
BCOTTOII. 


Lord  Dekman  CX  X  I  tbink  it  is  a  fatal  objectioa 
that  BMmoH  does  not  appear  to  have  been  summoned 
before  the  justices  on  any  information  authorizing  them 
so  to  call  upon  him*  The  information  does  not  shew 
such  a  deposition  on  oath  as  the  act  6  &  7  fK  4.  c.  65. 
8.  9.  requires;  for  it  would  be  an  unreasonable  con^ 
stmction  of  that  instrament  to  say  that  Atkinson  deposed 
to  the  facts  mentioned  as  the  substance  of  the  charge» 
and  which  ought  to  haye  been  stated  as  part  of  his  de* 
position.  We  do  not  yield  to  the  objections  as  to  the 
materiality  of  what  was  sworn,  nor  do  we  say  whether 
Stat.  1  &  2  fK  4.  c  32.  s.  Sa  is  governed,  in  its  appli- 
cation, by  the  same  rules  as  stat.  9  G.  4.  c.  69.  &  9.  The 
questions  on  these  points  are  still  open. 


Patteson  J.  The  case  of  Bex  t.  DowsM  (a),  decided 
bdbre  me  under  stat.  9  G.  4.  c.  69.  s.  9.,  might  perhaps 
be  found,  on  examination,  to  differ  from  those  before 
my  brother  Aldenon  which  have  been  referred  to.  We 
are  not  bound  to  say,  in  the  present  case,  whether  it  be 
necessary  to  a  conviction  of  any  defendant  under  that 
enactment,  or  under  stat.  1  &  2  fT.  4.  c.  32.  s.  30.,  that 
he  should  personally  have  gone  into  the  close,  or 
whether  it  may  be  sufficient  that  he,  standing  without, 
sent  others  in.  The  present  question  arises  on  stat. 
6  &  7  ^«  4.  c.  65.  5.  9. :  and  by  that  clause  it  is  neces- 
sary, before  any  step  be  taken  to  carry  into  effect  such 
an  information  as  is  there  spoken  of,  by  summons  or 
otherwise,  that  the  informer  or  some  other  person 
should  have  made  a  deposition  on  oath,  pledging  him- 
self to  the  truth  of  the  charge,  and  signing  his  name. 


(a)  6  Car.  J-  P.  398. 
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in  the  body  of  this  information,  it  does  not  shew  a  dis-   * 

tinct  deposition  to  the  charge  by  him,  even  when  his      ■^*'®  Q«««w 

name  is  subscribed.     If  Atkinson  were  indicted  for  per-       Scottow* 

jury  committed  by  him  as  a  witness  in  support  of  this 

information,  the  instrument,  as  drawn,  would  not  bear 

out  an  indictment.     The  language,  in  every  material 

part,  is  that  of  Sir  Oswald  Masley* 

Williams  J.  The  statute  6  &  7  fF.  4.  r.  65.  s.  9. 
prescribes  what  is  to  be  done  to  give  the  magistrates 
jurisdiction  when  the  informer  himself  does  not  make 
the  charge  on  oath.  The  meaning  of  all  written  in- 
formations is  to  shew  that  the  matter  of  complaint  was 
one  which  the  justices  had  authority  to  enquire  into. 
Here  we  find  nothing  which  amounts  to  a  statement  of 
the  charge  before  the  summoning  justice  on  the  oath  of 
the  informer  or  another  witness.  AH  the  language  of 
the  information  might  be  borne  out  if  no  statement  of 
the  charge  had  been  made  beyond  that  of  Sir  Oswald 
Mosley. 

CoLERiDOE  J.  I  agree  that  this  question  turns  wholly 
on  Stat.  6  &  7  fT.  4.  c.  65.  s.  9.  In  the  case  of  an  in- 
formation under  the  circumstances  there  pointed  out,  it 
is  a  condition  precedent,  to  any  further  step  that  the 
matter  of  the  information  should  be  deposed  to  on  the 
oath  of  the  informer  or  some  other  credible  witness. 
Here  that  does  not  appear.  I  should  rather  infer  the 
contrary. 

Rule  absolute,  to  enter  a  verdict  for  the  defendant. 
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Wednaday, 


j5„,J«y24ih,  The  Queen  against  The  Inhabitants  of 

Westbury. 

4^&T^.  O^  appeal  against  an  order  of  two  justices,  whereby 
c  76.  «.  79.,  Rachel  Barman  and  her  female  bastard  child  were 

notice  or 

ciiargcia>iiity      removed  from  the  parish  of  Trowbridge  to  the  parish  of 

iDu«t  proceed 

from  «  mm.  fVestbun/j  both  in  Wiltshire^  the  sessions  confirmed  the 

ptfish  officer!,  Order  subject  to  the  opinion  of  this  Court  on  a  case, 

gtiardhinsat  The  case  (besides   statements   not  material   to  the 

removhie**  point  upon  which  the  decision  of  the  Court  turned)  set 

l*^JJ^|v^  out  a  certificate  of  chargeability,  from  the  guardians  of 

notice,  on  the  the  Mdkshom  union,  in  which  Traabridge  is,  "  duly 

face  of  it,  must      ,  »  ^ 

shew,  by  the      signed,  Sealed  and  countersigned  as  required  by  the 

signatures  of 

Uie  pwtiesor  Statute  S  ii  6  Vict.  c*  57.  5.  17.,"  and  a  notice  of  charge- 
it  does  proceed  ability.  The  latter  commenced  as  follows.  '^  In  the 
im^ty  &c.  matter  oi  Rachel  Harman  (widow  of  Thomas  Harman), 
qiurre.  |^  pauper :  to  the  overseers  of  the  parish  of  fVestbwy  in 

the  county  of  Wilis :  Take  notice,  that  the  above  named 
Rachel  Harman^  &c.  The  conclusion  was  as  follows. 
<<  Dated  this  8th  day  of  Aprils  184S.  George  Mundy^ 
Robert  fVaUcer^  James  Brewer ^  overseers  of  the  parish  of 
Trowbridge  in  the  county  of  Wilis"  It  did  not  appear 
by  any  thing  in  the  notice,  except  as  above,  from 
whom  the  notice  proceeded. 

The  sixth  ground  of  objection  was  the  following. 
**  That  no  legal  or  sufficient  notice  has  been  given,  by 
the  said  respondents  to  the  said  appellants,  that  the  said 
pauper  and  her  said  child  were,  at  the  time  of  making 
such  order,  actually  chargeable  to  the  said  parish  of 
Trowbridge."  The  case  then  stated  as  follows. 
On  the  hearing  of  the  appeal,  the  service  of  a  notice 
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of  appeal  and  grounds  were  duly  proved :  and  the  Queen'i  Bench. 

counsel  for  the  respondents,  to  meet  the  sixth  ground  1_ 

of  appeal  above  stated,  called  a  clerk  in  the  oflSce  of  the  ^®  Qui»w 
respondents'  attorney,  who  proved  a  due  service  of  the  The  Inhabit- 
notice  of  chargeability  hereinbefore  set  forth,  and  that  Wewboet. 
the  notice  so  served  was  signed  by  George  Mundy^ 
Robert  Walker  and  James  Brewer^  three  of  the  overseers 
of  the  respondent  parish.  On  his  cross  examination 
be  stated  that  there  were  in  fact  four  overseers  and 
two  churchwardens,  appointed  yearly,  in  the  respondent 
parish.  (The  case  then  stated  the  names  of  the  six, 
including  the  three  above  mentioned.)  Upon  this  evi- 
dence being  given,  and  before  any  further  statement  was 
made,  an  objection  was  taken  by  the  counsel  for  the 
appellants,  that  the  notice  of  chargeability  was  bad  and 
defective,  inasmuch  as  it  was  not  signed  by  the  majority 
of  the  body  of  parish  officers,  the  number  being  six, 
whereas  the  notice  was  signed  by  three  only:  and  it 
was  urged  that  the  Court  ought  to  quash  the  order  on 
account  of  the  insufficiency  of  the  said  notice.  The 
sessions  overruled  the  objection,  and  held  that  the  notice 
was  sufficient.  The  counsel  for  the  appellants  then  de- 
clined, on  account  of  a  technical  difficulty,  to  go  farther 
into  the  merits  ;  and  the  order  of  removal  was  confirmed. 
If  the  Court  should  be  of  opinion  that  the  notice  of 
chargeability  was  sufficient,  then  the  order  of  removal 
and  the  order  of  sessions  were  to  stand  confirmed  :  if 
otherwise,  to  be  quashed. 

HodgeSj  in  support  of  the  order  of  sessions  (ar).     The 
notice  of  chargeability  is  sufficient  under  sect.  79  of 

(a)  The  argument  in  support  of  the  order  of  sessions  was  heard,  before 
tlie  same  Judges  us  the  rest  of  the  argument,  on  20th  Janttary  1844. 

VOL.  v.    N.  8.  .       L  L 
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Stat  4  &  5  f r.  4.  c.  76.  It  is  not  necessary  that  a  ma- 
jority of  the  officers  should  sign.  Regina  v.  The  Justices 
of  Cambridgeshire  {a)  will  be  cited  on  the  other  side. 
There  it  was  decided  that,  under  sect  73,  a  notice  of 
application  for  an  order  of  maintenance  must  be  made 
by  a  majority  of  the  aggregate  body  of  overseers  and 
churchwardens.  That  section  requires  that  the  notice 
shall  be  given  "  under  the  hands  of  such  overseers  "  &c.: 
but  sect  79  requires  only  that  the  notice  shall  be  sent 
"  by  the  overseers."  Now,  though  there  could  not  be  a 
notice  under  the  hands  of  a  majority  of  the  officers  un- 
less such  a  majority  actually  signed,  a  notice  may  be 
sent,  on  the  part  of  the  officers,  by  any  one  authorized 
to  act  for  them.  The  act  of  giving  notice  is  merely 
ministerial :  the  substantial  part  of  the  proceeding  is 
the  obtaining  of  the  order.  In  the  present  case,  the 
officers  of  the  appellant  parish  have  recognized  the 
authority  under  which  the  notice  of  chargeability  was 
sent,  by  acting  upon  it ;  for  they  appeal,  and  so  treat  all 
the  documents  as  coming  from  the  respondents.  Even 
if  it  be  necessary  that  the  authority  should  distincdy 
appear,  by  the  signatures  of  a  majority  or  otherwise,  the 
objection  is  not  properly  raised  by  the  sixth  ground  of 
appeal,  which  does  not  object  to  any  want  of  form  or 
authority  in  the  notice,  but,  in  effi^ct,  denies  the  giving 
of  any  notice  whatever. 


Pashley^  contra.  The  legislature  intended  to  give 
the  removing  parish  an  opportunity  to  retract,  after 
obtaining  the  order,  since  circumstances  might  change, 
as,  for  instance,  if  a  female  pauper  married  immediately 


(a)  T  A.  ^E,  480. 
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after  the  removal.  And  the  Court  has  acted  in  con- 
formity with  this  principle,  by  encouraging,  as  far  as  it 
could,  abandonments  of  orders  of  removal,  as  appears 
from  Regina  v.  Rishworth  {a)  and  like  cases.  This, 
therefore,  is  clearly  not  an  act  merely  ministerial.  It 
is  suggested  that  the  notice  has  been  recognized  by  the 
appellants,  they  having  acted  upon  it:  but  they  have 
acted  only  by  impugning  it.  Then,  as  to  the  principal 
question.  A  majority  might  act  for  the  whole;  and 
therefore  the  signatures  of  a  majority  would  suffice ;  Bex 
V.  The  Jtistices  of  Warwickshire  (ft).  Rex  v.  Beeston  (c). 
But  less  than  a  majority  cannot  represent  the  whole. 
Begitia  v.  TTie  Justices  of  Cambridgeshire  {d)  applies  in 
principle :  and  in  Bex  v.  Austrey  {e)  it  was  held  that 
two  churchwardens  could  not  seal  by  a  single  seal,  so 
as  to  satisfy  stat.  8  &  9  fF.  3.  c.  30.  s.  1.,  which  requires 
'^  the  hands  and  seals  of  the  churchwardens  and  over- 
seers of  the  poor,"  "  or  the  major  part  of  them."  The 
notice  therefore,  in  this  case,  is  bad  as  not  appearing 
to  be  given  by  the  majority.  [Coleridge  J.  There  is 
nothing  in  sect.  79  requiring  the  hands  or  seals  of  the 
officers  to  the  notice,  though  a  submission  to  the  order 
by  the  officers  of  the  other  parish  must  be  "  by  writing 
under  their  hands."  Could  not  the  officers  appoint  an 
attorney  to  give  the  notice?]  The  notice  does  not 
shew  any  such  appointment.  And,  even  if  it  could 
be  assumed  that  the  authority  need  not  appear  on  the 
face  of  the  instrument,  here  the  sessions  have  not 
found  that  the  three  were  authorized  to  act  for  all.  It 
is  a  general  principle  that  notice  must  proceed  from  a 
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(a)  2  Q.  B.  476.,  judgment  of  Palteton  J.         (6)  6  A.  ^  E.  873. 
(c)  3  T.  R,  592.     And  see  Bex  v.  WhUaker,  9  B.  ^  C.  648. 
(rf)  7  A,^  E,  780.  (e)  6  M.  ^  S,  819. 

LL   2 
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*        it  is  not  suflBcient  that  the  other  party  should  acquire 


The  Qvm  knowledge  of  the  fact  of  which  notice  is  to  be  given; 
Tbt  l^u  Hirze  V.  Sharaoood  {a).  {Paiteson  J.  Why  is  not  the 
WnnumT.  certificate  of  chargeability,  given  under  stat.  5  9l6  Vid. 
c  67.  5. 17*9  su£Bcient?]  That  section  only  provides  for 
facilitating  proof  of  chargeability,  which  was  required  to 
appear  in  the  examination;  Regina  v.  Black  Colter- 
ion  (b) :  it  does  not  repeal  the  statutory  provisions  as 
to  the  notice.  The  notice  must  come  from  the  aggrieved 
party :  being  aggrieved  is  still  the  important  requisite, 
as  appears  from  lUgina  v.  The  Justices  of  Middlesex  (c), 
where  it  was  held  that  an  appeal  may  still  be  brought, 
under  stat  13  &  14  C  2.  c.  12.  &  2.,  at  the  next  sessions 
after  the  actual  removal,  however  long  after  the  order. 
(He  was  then  stopped  by  the  Court) 

Lord  Denman  C.  J.  We  are  not  bound  to  enter 
into  the  question  as  to  what  must  appear  on  the  face  of 
the  notice.  It  certainly  is  desirable  that  the  notice 
should  shew  that  it  proceeds  from  a  majority.  But  here 
it  appears  that  in  fact  three  oflScers  only  acted,  without 
authority  entitling  them  to  represent  the  majority.  The 
provision  of  sect.  79  is  therefore  not  complied  with  :  and 
the  objection,  having  been  properly  pointed  out,  ought 
to  have  prevailed. 

Patteson  J.  The  notice  must  be  the  act  of  the 
majority.  There  may  be  some  dispute  as  to  the  proper 
way  of  shewing  that  it  is  so :  but  here  that  is  not  shewn 
at  all. 

(a)  S  Q.  B,  388.     See  Chapman  ▼.  Xieane,  3  A.  f;  E.  193. 

(b)  10  J.  ^  E.  679.  (c)  9  DoH.  P.  C.  163. 
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Coleridge  J.    I  quite  agree,  upon  the  ground  on  Qyem*s  Bench.- 

which  my  Lord  and  my  brother  Patteson  put  the  ques-  * 

tion;  though  I  also  agree  that  we  must  be  understood  not     '^^  <lo«nr 
to  encourage  any  form  which  does  not  shew,  on  the  face    The  iDhabit- 
of  it,  that  the  notice  proceeds  from  the  majority.     In     Wxmomr. 
this  case  there  are  six  officers :  if  three  could  give  the 
notice,  the  other  three  might  abandon ;  and  then  a  dis- 
pute might  arise  which  decision  was  to  prevail.  It  would 
manifestly  be  most  advantageous  that  the  signatures  of 
the  majority  should  appear. 


WiGHTMAN  J.  I  am  of  the  same  opinion.  Sect.  79 
provides,  in  the  case  of  guardians  of  a  parish,  that 
'^  any  three  or  more  "  may  give  the  notice.  Thus  it  is 
only  by  statute  that  a  valid  notice  can  be  g^ven  except 
by  or  on  behalf  of  the  whole:  if  a  notice  were  given,  in 
any  other  case  than  that  of  guardians,  by  less  than  a  ma- 
jority, such  notice  could  not  be  on  behalf  of  the  whole^ 
or  the  inconvenience  which  has  been  pointed  out  might 
ensue. 

Order  of  sessions  quashed  (a). 

(a)  See  the  next  three  cases.      Also,  post,  Begma  ▼.  Xtfomimfer 
p.  640. ;  Begma  w,  Bedmghamj  p.  6'5S. 
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Voiume  K 
1844. 


[Mamdmy, 
April  ^2d, 
1844.] 

Notice  of 
grounds  of 
appeal  against 
an  order  of  re- 
moval was 
signed  by  IT. 
R.,  cbisrch- 
warden,  and 
T.  G.,  orer- 
seer :  also  bj 
W.  P.  H. 
"for**  r.  J/., 
who  was  a 
churchwarden  ; 
and  by  J:  E„ 
"  guardian." 
The  parish  had 
two  church- 
wardens, two 
overseers,  and 
one  guardian, 
and  was  part 
of  a  union 
formed  under 
stat.4&5  lf.4, 
C.76. 

Held,  that 
the  notice  of 
grounds  was 
insufficient 
under  stat.  4  & 
J  fr.  4.  c  76. 
s.  81.,  for  that 
the  signature  of 
r.  P.  jr.  for 
W.  H.  could 
not  avail,  no 
evidence  of 
authority  ap- 
pearing: and 
J.  E.,  as 
guardian  of  a 
union,  was  not 
guardian  of  the 
appellant 
parish,  and 
therefore  was 
not  competent 
to  sign,  under 
sect.  81. 


The  following  case  was  decided  in  Easter  Term  1844. 
The  Queen  against  The  Justices  of  Subbey. 

f^HARNOCKy  in  last  Michaelmas  term,  obtained  a 
rule  nisi  for  a  mandamus  to  the  justices  of  Surrey 
to  enter  continuances  and  hear  the  appeal  of  the  church' 
wardens  and  overseers  of  the  parish  of  AUhallaws  the 
Great  in  the  city  of  London  against  an  order  of  a  police 
magistrate  removing  Susannah  Legge^  widow,  and  her 
five  children,  from  the  parish  of  JVimbledan,  Surrey^  to 
the  said  parish  of  Allhaliaxs  the  Great. 

The  appellants  had  served  the  respondents  with 
notice  of  grounds  of  appeal,  reciting  that  the  church- 
wardens and  overseers  of  AUhallaxs  had  already  given 
notice  of,  and  entered  and  respited  to  the  next  sessions, 
their  appeal  against  the  above  order ;  and  proceeding 
as  follows.  *'  Now  we,  the  undersigned  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  Allhallorucs 
the  Great y  do  hereby  give  you  notice  that  it  is  our  in- 
tention to  bring  on  our  said  appeal  to  be  heard  and 
determined  at  the  said  next  general  quarter  sessions," 
&c.  And  "  we  do  hereby  give  you  further  notice  that 
the  grounds  **  &c.  (stating  the  grounds  of  appeal).  The 
notice  was  signed  as  follows. 

f  Churchwardens    and 
"  William  Ryde,    Tliomas  Gooch. 

For  Wm.  Hammond^ 

W.  P.  Hammond. 


John  Elsden 


overseers  of  the  poor 
of  the  parish  of  All- 
hallorxs  the  Great. 
Guardian." 
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The  affidavit  in  support  of  the  rule  stated  as  follows :   Qyeen*8  Bench, 

1844. 
"  That  there  are  in  the  said  parish  ofAllhallaws  the  Great  * 

aforesaid  two  churchwardens,   two  overseers  and  one     The  Qd««w 

guardian  of  the  poor  only  *' ;  that  "  the  said    William  The  Jusdcet  of 

Ib/de  is  one  of  such  churchwardens,  the  said  Thomas 

Gooch  is  one  of  such  overseers,  and  the  said  John  Elsden 

is  such  guardian  as  aforesaid  ;  and ''  ^*  that,  at  the  time 

when  it  became  necessary  to  sign  the  said  notice  of 

grounds  of  appeal,  the   said   William   Hammond,   the 

other  of  such  churchwardens  as  aforesaid,  was  absent 

on  business  in  a  distant  part  of  the  country,  and  was  on 

that  account  unable  to  sign  personally  the  said  notice ; 

and  the  said  James  Denton^  the  other  of  such  overseers 

as  aforesaid,  was  also  absent  from  his  place  of  business," 

and  his  place  of  residence  not  known. 

It  further  appeared  by  the  affidavits  that,  when  the 
appeal  came  on  for  hearing  at  the  sessions,  the  re- 
spondents urged  as  a  preliminary  objection  that  the 
notice  of  grounds  of  appeal  was  insufficient,  not  having 
been  signed  by  a  majority  of  the  parish  officers.  Counsel 
were  heard  on  the  objection,  and  also  on  the  question 
whether  it  had  not  been  waived  in  the  course  of  a  cor- 
respondence between  the  attorneys  of  the  appellant  and 
respondent  parishes  on  the  subject  of  admissions.  The 
sessions  thought  the  objection  not  waived;  and  they 
declined  to  hear  the  appeal,  and  confirmed  the  order  of 
removal. 

The  number  of  churchwardens  and  overseers  was 
admitted,  at  the  sessions,  to  be  as  above  stated.  No 
evidence  was  given  as  to  the  authority  of  any  person 
to  sign  for  a  churchwarden  or  overseer,  nor  as  to  the 
guardian's  right  to  sign.  It  appeared,  by  affidavit  in 
opposition  to  the  rule,  that  Allhallows  the  Great  was  one 
L  L  4 


% 
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TafaflM  r.     of  ninety  eight  parishes  comprised  in  a  union  called 
[__  the  city  of  Lofidon  union,  created  under  stat   4  &  5 


Th.  Que.,     jf^  4^  c.  76.  s.  26.,  and  that  John  Elsden  was  the  only 
Dm  Juiticefl  of  guardian  appointed  under  the  act  for  that  parish,  and 
was  a  member  of  the  board  of  guardians  for  the  union. 


Wallinger  now  shewed  cause.  The  notice  of  grounds 
was  not  delivered,  according  to  stat.  4  &  5  TV.  4f,  c  76. 
5;  81.,  by  ^<  the  overseers  or  guardians  of  the  parish 
appealing''  "  or  any  three  or  more  of  such  guardians'* 
**  under  their  hands."  As  to  the  signature  on  behalf  of 
Hammandj  even  if  a  parish  officer  might  authorize  another 
person  to  sign  for  him,  no  proof  of  such  authority  is 
offered.    But  in  Regina  v.  The  Recorder  of  Worcester  (a) 


(a)  Begina  ▼.  The  Recorder  of  Worcetter  was  argued  in  Q.  B^  Emtter 
term,  1838,  before  Lord  Jknmau  C  J.,  LUtledak,  Patteton  and  CUb- 
ridge  Ji.,  on  motion  for  a  mandamai  to  enter  continuance!  and  hear  an 
appeal  against  an  order  of  removaL 

The  notice  of  grounds  of  appeal  began :  *<  To  the  churchwardens  and 
orerseers  **  &c.  "  As  attorney  for  and  on  behalf  of  the  churchwarden  and 
overseers  of  the  poor  of  the  parish  of  Si,  Owen  "  &c.,  «  I  do  hereby  give 
notice  to  jou  and  each  and  everj  of  you  '*  &c. ;  and  was  signed  <<  yours, 
ftc.     Richard  SilL'' 

Bir.  Sill  deposed,  in  support  of  the  rule,  that  he  was  consulted  by  th 
churchwarden  and  orerseers  concerning  the  order  of  removal,  and  was 
instructed  by  them  to  institute  an  appeal;  and  that  he  read  over  the 
notice  to  them,  and  they  thereupon  authorized  him  to  sign  it  on  their 
behalf,  which  he  did.  The  sessions  held  the  notice  defectiTC,  and  Con- 
firmed the  order  **  not  on  the  merits.**  The  appellants  then  moved  to 
enter  and  respite  an  appeal  against  the  same  order  to  the  next  sessions, 
which  was  refused,  on  the  ground  that  an  appeal  against  the  order  had 
just  been  heard  and  determined. 

Sir  fT.  JF.  FoUeU  shewed  cause  against  the  rule  (Jpril  28th) ;  and  it 
was  supported  by  F.  F.  Lee,  who  did  not  contend  for  the  validity  of  the 
notice,  but  argued  that  the  sessions  ought  to  have  entered  and  respited 
the  appeaL     Rule  discharged. 

S.  C  as  Regina  v.  The  JuMica  of  Worcester,  1  W3L  WoU,  $•  Hodg. 
152.,  which  was  cited  in  the  argument. 
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this  Court  held  that  a  notice  of  grounds  of  appeal  aigiied  Ousen^t  BendL 
by  the  attorney  for  the  appellant  parish  "  as  attorney  * 


for  and  on  the  behalf  of  the  churchwarden  and  over-     Th«  Qomw 

▼. 

seers  '*  was  insufficient,  though  it  was  proved  that  they  The  Juttioet  of 
had  authorized  him  so  to  sign.     Then,  as  to  Elsden^  the 
guardian,  if  the  union  were  one  formed  under  Gilberts 
act  (22  G.  S.  c.  83. )»  it  might  be  contended  that  such 
guardian,  together  with  an  overseer  and  churchwarden, 
or  even  alone,  might  give  a  sufficient  notice;  but  this  is 
a  union  under  stat.  4  &  5  ^.  4.  c.  76.,  which,  by  sect.  38, 
expressly  provides  that  (except  in  cases  of  which  the  pre- 
sent is  not  one)  no  guardian  of  any  board  formed  under 
that  statute  ^^  shall  have  power  to  act  in  virtue  of  such 
office  except  as  a  member  and  at  a  meeting  of  such  board." 
And,  if  guardians  under  this  act  could  sign  a  notice  of 
grounds  of  appeal,  sect  81  requires  the  signature  of  three. 
The  notice  here  purports  to  be  given  by  the  church- 
wardens and  overseers:  Elsden  adds  the  word  "guardian'' 
to  his  name,  but  without  any  thing  to  explain  further 
the  capacity  in  which  he  professes  to  act.     Regina  v. 
The  Justices  of  the  West  Riding  {Hamleyw.  Rothwell)  (a) 
shews  that  a  guardian,  signing  as  such,  must  sign  in  the 
very  character   from  which  his   authority   is  derived. 
It  may  be  argued  that  in  this  case  a  majority  of  the 
parish  officers  have  signed ;  and  reference  may  be  made 
to  Rex  V.  ne  Justices  of  Warwickshire  (i),  where  Lord 
Denman  C.  J.  is  reported  to  have  said  that  notice  signed 
by  a  majority  of  the  "  officers  '*  is  good ;  but  the  report 
of  the  same  judgment  in  the  Ixvm  Journal  {c)  gives  the 
word  "  overseers."     And,  if  a  majority  of  "  officers " 

(a)  13  Law  J,  (JV.  S,)  39.,  Mag.  Co,  Bail  Court, 

(6)  6A.iE.  873. 

(c)  6  Law  J.  (M  iS.)»  113.     M.  C, 
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Foimme  K      were  sufficient,  any  of  the  persons  included  under  that 

1844* 

name  by   the  interpretation  clause   4  &  5  fF.  4.  c.  76. 


Tb«  QjiKMM    g^  iQg^  might  sign.    (They  also  contended  that  the  ob- 
^^^*"*^^**  ^  jection  was  not  waived  by  any  expression  used  in  the 
correspondence.) 

Chamock  and  Amould^  contra.  It  is  not  disputed 
that  two  of  the  proper  officers  have  signed  this  notice; 
the  name  of  a  third  is  subscribed  by  a  person  as- 
suming to  sign  for  him ;  and  the  Court  will  not  take 
it  for  granted  that  he  does  so  without  authority.  William 
Hammond  himself  may  have  been  present,  and  unable 
to  write.  Regina  v.  The  Recorder  of  Worcester  (a)  differs 
from  this  case^  because  there  it  appeared  by  the  lan- 
guage of  the  notice  that  the  body  of  parish  officers  had 
attempted  to  invest  an  attorney  with  their  function  of 
giving  the  statement  of  grounds  of  appeal  under  sect. 
81  of  Stat.  4  &  5  fT.  4.  c.  76.  '  As  to  the  signature 
of  Elsden ;  nothing  in  the  act  requires  that  a  guardian 
signing  a  document  of  this  kind  should  state  the  exact 
nature  of  his  functions.  If  he  was  a  guardian  under 
Gilberi's  act,  it  will  scarcely  be  contended  that  he  might 
not  give  this  notice.  And,  if  he  was  a  guardian  under 
Stat.  4  &  5  Jf .  4.  c.  76.9  it  does  not  appear  that  his  sig- 
nature was  not  given  at  a  board,  according  to  sect  38, 
or  that  a  notice  of  this  kind  might  not  be  signed  there, 
the  act  being  one  which,  in  the  words  of  that  section, 
concerns  *'the  relief  of  the  poor  in  such  union."  [Po/- 
teson  J.  No  guardian  is  appointed  under  that  statute 
to  act  for  a  particular  parish,  except  by  sect  39,  where 
a  board  is  expressly  constituted  to  act,  not  for  a  union, 
but  expressly  for  a  particular  parish.]     Then  as  to  the 

(a)  Ante,  p.  508,  note  (a). 


VII.  VICTORIA.]  511 

correspondence.    [Lord  Denman  C.  J.  We  cannot  enter  QueenU  Bench, 


1844. 


into  that  question.    The  sessions  were  the  proper  judges 

of  it.]    The  principal  objection  is  answered  if  either  the     '^®  Qo««ir 

signature  for  Hammond  or  that  of  Elsden  be  suflScient.       The  Justices  of 

°  SUKKIT. 

Lord  Denman  C.  J.  I  think  the  sessions  have  done 
rightly.  Stat.  4  &  5  >F.  4.  c.  76.  5.  81.  requires  that 
the  notice  of  grounds  shall  be  under  the  hands  of  a 
majority  of  the  parish  officers  ;  and  the  question  is 
whether  this  notice  has  been  so  given.  First,  as  to 
the  signature  of  Hammond^  it  is  clear  that  a  person's 
signing,  and  saying  that  he  does  so  for  another,  can- 
not make  the  signature  the  act  of  that  party.  The 
person  signing  may  be  a  volunteer:  and  he,  and  not 
the  person  whose  name  is  subscribed,  may  have  de- 
liberated upon  the  matter  to  which  the  name  is 
added.  Secondly,  as  to  Elsden.  A  guardian  appointed 
for  a  union  under  stat  4  &  5  ^.  4.  c.  76.  is  not  a  parish 
officer.  By  sect.  38  he  may  act  at  a  board  for  the 
purposes  mentioned  in  that  section ;  but  there  is  nothing 
which  makes  him  a  parish  officer  for  any  other  purpose. 
The  interpretation  clause,  if  it  could  be  resorted  to, 
would  introduce  many  persons  as  officers  who  clearly  are 
not  meant  to  perform  the  duty  in  question. 

Patteson  J.  Sect.  81  does  not  in  terms  require  a 
majority  of  the  "  parish  officers  "  to  give  notice  of  grounds 
of  appeal,  but  directs  that  "  the  overseers  or  guardians 
of  the  parish  appealing  against  such  order,  or  any  three 
or  more  of  such  guardians,"  shall  give  it.  The  guardians 
of  a  union  are  not  guardians  for  that  purpose;  nor 
do  I  know  of  any  clause  in  the  statute  which  au- 
thorizes them  so  to  act     The  mention  of  guardians  of 
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Foiume  F.  a  parish,  in  sect.  81,  can  apply  only  to  those  who  may 

1  AAm/L 

[_^  be  appointed   by  order  of  the  commissioners   under 


The  QuxiN      sect  S9. 

V. 

The  Justices  of 

WiGHTMAN  J.  (a).  I  am  of  the  same  opinion.  Where 
a  party  is  supposed  to  sign  for  another,  the  authority 
should  appear.  No  evidence  of  authority  appears  in 
this  case,  beyond  the  mere  profession  of  the  party  sign- 
ing. As  to  Elsden,  it  is  contended  that  the  mere  addi- 
tion of  '^  guardian"  to  his  name  is  sufficient,  a  guardian 
being  a  parish  officer.  But  sect  38  excludes  the  guar- 
dian of  a  union  from  acting  except  as  a  member,  and  at 
a  meeting,  of  his  board,  unless  in  particular  cases,  of 
which  this  is  not  one.  Whether  or  not  the  objection 
was  waived  in  the  correspondence  was  a  point  entirely 
for  the  sessions. 

Rule  discharged  (&)• 

(a)  WilSams  J.  wts  at  the  Central  Criminal  Court. 

(6)  See  Regina  ▼.  Church  Kmnde,  1  A,  i  E.  471. ;  Begina  ▼.  The 
Juttkei  of  CambriigeMrt,  1  A.  i  E,  480. 

And  see  the  preceding  and  next  two  cases.  Also,  post,  Begina  ▼• 
Xeomtiuter,  p.  64a ;  Begjina  ▼.  Bedingham,  p.  653. 
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QMetiCi  Benek* 
[1845-] 


The  following  cases  were  decided  in  Trinity  term, 
1845. 

The  Queen  against  The  Guardians  of  the  Poor  [Satwrday, 

01   LAMBETH.  1845.] 

The  Queen  against  The  Inhabitants  of  St.  Maby, 
Southampton. 


The  Queen  against  The  Guardians  of  the  Poor  of 
Lambeth. 

ON  appeal  against  an  order  of  two  justices  for  re-  Where  the Imwt 
_         _  _    ,_  ^  n  •       for  the  relief 

moving  Jane  Zjeary  and  Margaret  Leaty  from  the  of  the  poor  in 
parish  of  Lambeth  in  Surrey  to  the  parish  of  &.  Martin  Hve  adminis- 
in  the, Fields  in  Middlesex^  the  sessions  quashed  the  Sowd'ofguar. 
order,  subject  to  the  opinion  of  this  Court  upon  the  ^^^^^ 
followinc:  case.  ^  ^«  *•  ^*  '^^^ 

°  I.  39.,  the 

guardianiare 
officers  of  the  parish,  and  a  notice  of  chargeabilitj,  under  sect  79,  signed  bj  three  or  more 
of  them  is  well  signed. 

By  a  local  act,  IS  G^.  3.  c.  50.,  several  parishes  were  united  for  the  purposes  of  the  relief 
of  the  poor,  and  a  board  of  guardians  was  constituted  for  the  united  district,  with  full 
powers  for  maintaining,  relieving  and  employing  the  poor;  repairing  and  enlarging  work- 
houses; laying  rates  for  the  purposes  of  the  act  on  the  rateable  property  in  the  dis- 
trict (distinguishing  each  parish);  binding  poor  children  apprentices;  taking  bastardy 
bonds;  and  granting  parish  certificates:  and  it  was  provided  that  no  poor  rate  was 
to  be  laid  in  the  several  parishes  or  either  of  them,  other  than  was  directed  by  the  act ;  that 
no  settlement  appeal  should  be  made,  prosecuted  or  defended  by  any  of  the  churchwardens 
or  overseers  of  the  several  parishes  without  an  order  of  the  guardians;  that  the  act  should 
not  be  construed  to  alter  the  laws  then  subsisting,  respecting  the  removal  of  the  poor^ 
between  any  parish  or  place  without  the  district  and  any  of  the  parishes  within  the  same, 
but  such  laws  should  continue  in  force,  except  in  the  case  of  certificates  and  appeals  (as 
above) ;  and  that  all  costs  which  should  accrue  to  any  of  the  parishes  thereby  united,  fh>m 
the  prosecution  or  defence  of  any  settlement  appeal,  should  be  defrayed  out  of  the  rates  to 
be  raised  by  virtue  of  the  act 

An  order  was  obtained  for  the  removal  of  a  poor  person  from  one  of  the  united  parishes 
to  a  parish  out  of  the  district :  and  a  copy  of  the  order  and  examinations  and  a  notice  of 
chargeability  was  signed  and  sent  to  the  overseers  of  the  last  mentioned  parish,  not  by  the 
churchwardens  and  overseers  of  the  removing  parish,  but  by  three  guardians  of  the  united 
district,  both  the  notice  and  order  stating  that  the  pauper  was  chargeable  to  the  removing 
parish. 

Held,  that  the  guardians  of  the  united  district  were  not  officers  of  the  seveiml  parishes 
comprised  therein,  and  that  the  notice  of  chargeability  was  insufficient 


514  Q.B.  [TRINITY  TERM, 


r     said  paris/i  ^Lambeth J 


On  the  hearing  of  the  appeal  the  appellants  objected 

^  that  the  notice  of  chargeability  was  bad  on  the  face 

11»  QcxBM     thereof,  on  the  ground  that  it  was  signed,  not  by  the 

The  GiMrdians  overseers,  but  by  the  guardians  of  the  poor  of  the  re- 
ef Lamuui.  -TO 

spondent  parish.     It  appeared  that  the  parish  of  ZkZJK* 

beth  was  constituted  an  Union  (a)  of  itself  with  a  sepa- 
rate board  of  guardians  of  the  poor  by  virtue  of  the 
thirty-ninth  section  of  staL  ^  Sl  5  JF.  4.  c.  76.,  under 
an  order  of  the  Poor  Law  Commissioners  dated  19th 
Naoember  1835.  The  notice  of  chargeability,  which  was 
in  the  usual  form,  was  signed  as  follows. 

« Daoid  Sangda-  1  ^        « 

^  ^. , .  I  Guardians  of  the  Poor  of  the 

J.  Bidden  \^  J  J 

Thomas  Brawn^  Junior 
The  Court  of  quarter  sessions  considered  that  the  notice 
of  chargeability  should  have  been  signed  by  the  over- 
seers of  the  poor  and  not  by  the  guardians,  and  quashed 
the  order,  subject  to  the  opinion  of  this  Court  on  the 
question,  whether  the  notice  of  chargeability  ought  to 
have  been  signed  by  the  guardians  or  by  the  overseers. 
If  this  Court  should  consider  that  the  signature  by  the 
former  was  sufficient,  the  order  of  sessions  was  to  be 
quashed  and  the  order  of  removal  confirmed :  if  this 
Court  should  be  of  opinion  that  the  notice  ought  to  have 
been  signed  by  the  overseers,  the  order  of  sessions 
quashing  the  order  of  removal  was  to  stand. 

Chamock  in  support  of  the  order  of  sessions.  This 
case  turns  upon  the  construction  which  is  to  be  given 
to  the  words  in  stat.  4  &  5  JK  4.  c.  76.  5.  79.,  prohibiting 
the  removal  of  poor  persons  under  any  order  of  removal, 
until  twenty  one  days  after  a  notice  of  chargeability, 
accompanied  by  certain  other  documents,  shall  have 
(o)  Sic. 
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been  sent  ^^  by  the  overseers  or  guardians  of  the  parish    QuemU  Bench. 

obtaining  such  order,  or  any  three  or  more  of  such  '^ 

guardians,  to  the  overseers  of  the  parish  to  whom  such     "^^  Q^«m 

order  shall  be  directed."     This  depends  upon  the  mean-  The  Guardiaat 

of  Lambrh. 
ing  which  is  to  be  attached  to  the  word  *^  guardians." 

Originally  the  power  to  take  out  orders  of  removal  was 
confined  to  churchwardens  and  overseers ;  and  it  remains 
in  them  unless  divested  by  statute.  The  Poor  Law 
Amendment  Act  transfers  the  management  of  work- 
houses, and  the  superintendence  of  relief,  to  the  board 
of  guardians,  but  does  not  interfere  with  the  power  of 
the  churchwardens  and  overseers  to  take  out  orders  of 
removal.  The  powers  of  the  board  of  guardians  of 
unions  are  defined  by  sect.  S8 ;  and  they  are  invariably 
described  as  guardians  of  the  poor,  never  as  guardians 
of  the  parish  in  which  they  are  elected,  in  this  re- 
spect difiering  from  the  guardians  under  Gilberfs  act 
(22  G.  3.  c.  83.),  who  are  expressly  made  guardians  of 
the  poor  for  each  parish,  and  (sect.  7)  invested  with  all 
the  powers  and  authorities  given  to  overseers  of  the  poor, 
except  as  to  making  and  collecting  rates.  It  follows 
that  the  guardians  of  the  union  have  no  power  to  send 
notices  of  chargeability  on  behalf  of  any  of  the  parishes 
in  the  union :  and,  where  the  laws  for  the  relief  of  the  poor 
for  any  single  parish  are  administered  by  a  board  of 
guardians,  it  is  enacted  by  stat.  4  &  5  W.4t.c.  76.  s.  39. 
that  **  such  board  shall  be  elected  and  constituted,  and 
authorized  and  entitled  to  act,  for  such  single  parish,  in 
like  manner  in  all  respects  as  is  hereinbefore  enacted 
and  provided  in  respect  to  a  board  of  guardians  for 
united  parishes."  Therefore  guardians  under  sect  89 
cannot  have  more  extensive  powers  than  guardians 
under  sect.  38 ;  and  it  was  decided  in  Regina  v.  The 
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r^kme  r.     Justices  of  Sumy  {a)  that  the  guardians  of  a  onion  are 

[1845.  J      ^^  parish  officers  for  the  purpose  of  sending  notices  of 

Tbe  Qirsni     appeaL    PaUeson  J.  indeed  appears  to  have  said  there 


IW  Gov&oi  that  the  word  "gnardian,**  in  sect  81,  applies  to  a  guar- 
dian  under  sect.  39 ;  but,  if  that  were  so^  he  would  not 
be  entitled  to  act  **  in  like  manner  in  all  respects  "  as  a 
guardian  under  sect.  SS.  The  word  ^  guardians,"  in 
sect  79,  seems  properly  referable  to  guardians  under  local 
acts,  or  under  Gilberts  act,  who  are  invested  with  the 
general  powers  of  overseers :  the  number  of  guardians  for 
any  parish  under  that  act  may,  by  stat.  41  G.  3.  (G.  B.) 
c.  9.  X.  1.,  be  increased  to  four  or  more,  a  number  suf- 
ficient to  satisfy  the  words  ^'  any  three  or  more  of  such 
guardians  "  in  stat.  4  &  5  W.  4.  c.  76.  s.  79.  The  other 
cases  that  have  been  decided  on  this  enactment  turn  on 
the  question  what  number  of  the  proper  officers  ought 
to  sign :  Bex  v.  The  Justices  of  Wamcickshire  {b\  Bex  v. 
The  Justices  of  Derbyshire  (c),  Bex  v.  Westbury  (d). 
Where  the  statute  intends  to  confer  powers  on  the 
guardians  of  unions  it  does  so  in  express  terms ;  it  does 
so,  secL  72,  as  regards  applications  for  orders  of  main* 
tenance ;  and  the  subsequent  Bastardy  Act,  2  &  3  Vict. 
c.  85.,  maintains  the  same  distinction. 

Baoillj  contra.  The  meaning  attributed  to  the  word 
"guardians,"  in  sect.  81,  by  Paiteson  J.  in  Begina  v.  The 
Justices  of  Surrey  (a),  is  that  for  which  the  respondents 
contend  in  construing  sect.  39.  The  argument  on  the 
other  side  assumes  that  the  single  parish  under  sect.  39  is 
the  same  as  a  union  under  sect.  38 :  but  sect  39  does  not 
constitute  the  single  parish  a  union,  it  only  enacts  that  it 

(a)  Ant^  p.  506.  (A)  6  A,  ^  E.  873. 

(c)  eA.^E,  885.  (rf)  Ante,  p.  50a 
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shall  be  governed  by  a  board  of  guardians  for  the  parish.  c2u«r«*«  Bench. 

There  is  no  foundation  for  the  alleged  distinction  be-  ^         ■ 

tween  guardians  of  the  poor  and  guardians  of  the  parish.  The  Quhk 

In  Gilbert'^  act,  22  G.  8.  c.  88.,  both  terms  are  used  The  Guardiaut 

of  Lambith. 

synonymously;  compare  sects.  2,  S,  4,  7)  21  and  38  of 
that  act.  The  references  to  guardians  in  the  Poor  Law 
Amendment  Act  are  also  various.  In  the  case  of  a 
single  parish  there  is  no  reason  why  the  board  of  guar- 
dians should  not  exercise  all  the  functions  of  overseers : 
the  object  of  the  act  was,  in  the  larger  parishes,  to  vest 
the  control  of  the  funds  in  the  board  of  guardians 
instead  of  the  overseei's.  The  interpretation  clause, 
sect.  109,  supports  this  view  of  the  case:  it  declares 
that  the  word  ^'  guardian  "  shall  ^^  be  construed  to  mean 
and  include  any  visitor,  governor,  director,  manager, 
acting  guardian,  vestryman,  or  other  officer  in  a  parish 
or  union,  appointed  or  entitled  to  act  as  a  manager  of 
the  poor,  and  in  the  distribution  or  ordering  of  the 
relief  to  the  poor  from  the  poor  rate  under  any  general 
or  local  act  of  parliament."  Here  the  parties  who 
signed  the  notice  were  the  acting  guardians  for  the 
parish.  It  cannot  be  supposed  that  sect.  79  was  in- 
tended to  meet  so  rare  an  occurrence  as  a  parish 
under  Gilbert's  act  having  three  guardians :  that  act, 
the  only  one  of  that  series  expressly  referred  to  in  the 
Poor  Law  Amendment  Act,  gave  parishes  only  one 
guardian  each;  the  number  was  afterwards  increased  to 
two,  at  the  discretion  of  the  justices  (a),  and  ultimately 
to  four  or  more  (i). 

The  Court  intimated  that  before  giving  judgment  in 
this  case  they  wished  to  hear  the  argument  in 

(a)  By  Stat.  33  G.  3.  c.  35.  *.  2. 
(6)  By  Stat.  41  G.  3.  {G.  B.)  c.  9.  *.  I. 
VOL.  V.    N.  S.  MM 
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Voiume  V. 
[1845.] 

TbeQuRV 

▼, 

IWInbabit- 

■Bteof 

Sr.  Makt, 

SoimAMnov. 


The  Queen  agaiost  The  Inhabitants  of  St.  Mart, 
Southampton. 

tf^N  appeal  against  an  order  of  two  jostioes  for  remoT- 
ing  Ann  the  wife  of  John  Whitloek^  and  their  two 
children,  from  the  parish  of  &•  Mary^  SoutkampUm^  to  the 
parish  of  Bcdeyj  both  in  the  county  of  SouthawgMan  {a% 
the  sessions  quashed  the  order  on  the  grounds  herein- 
after mentioned,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

Tie  notice  of  chaj^eability  sent  with  the  other  docu- 
ments required  by  the  statute  was  as  follows. 

^  As  to  the  removal  of  Ann  Whitlock  the  wife  of  John 
Whitlockj  and  their  two  children* 

^  To  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  BotUy^  in  the  county  of  Southampton. 

*^  Take  notice  that  the  above  named  Ann  Whitlock  and 
her  two  children,  now  residing  in  this  parish,  have  be- 
come chargeable  to  the  said  parish  of  St.  Mary^  and 
that  an  order  of  justices  has  been  obtained  for  their 
removal  to  your  parish  of  Botley^  as  their  last  place  of 
legal  settlement  (copies  of  which  order  of  removal,  and 
also  a  copy  of  the  examinations  on  which  such  order  of 
removal  was  made,  are  herewith  sent). 

^  Dated  thb  11th  day  of  March  1844. 
E.  Williams  D.  P.  1  Guardians  of  the  poor  of 
JEL  M'Gtdk.  I     the    united    parishes    of 

R.  Peirce.  I      Southampton.^* 

(a)  The  order  was  addmMd,  io  the  usual  manner,  <*  to  the  chuidi- 
wardcnsand  orerseers  of  the  poor  of  the  parish  of  St,  Mary,**  &c. ;  it  recited 
a  complaint  made  by  them,  that  the  paupers  had  come  to  inhabit  in  the 
parish  of  St,  Mary,  &Cy  and  authorised  the  churchwardens  and  orerseers 
to  remore  &c. 
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The  parislies  of  the  town  and  county  of  the  town  of  Queen's  Bench. 

Southampton^  consisting  o(*Hoh/  Roody  St.  Michael^  All       ^         '-* 

Saints,  St.  Lawrence^  St.  John  and  St.  Majy,  are  by  stat.  '^^  J^""'" 

13  G.  3.  c.  50.  (fl),  entitled  "  An  act  for  better  regulating  The  Inlmbit- 

the  poor,  and  repairing  the  highways,  within  the  town      St.  Mart, 

Southampton. 

and  county  of  the  town  of  Southampton^**  united  into 
one  district  for  the  purpose  of  maintaining,  relieving 
and  employing  the  poor  of  the  said  several  parishes 
from  one  common  fund;  and  there  is  within  the  said 
district,  by  virtue  of  the  said  act,  a  corporation  of  guar- 
dians incorporated  by  the  name  of  *^  The  Guardians  of 
the  Poor  within  the  town  and  county  of  the  town  of 
Southampton,**  having  perpetual  succession  and  a  com- 
mon seal,  to  whom  the  care  and  management  of  the 
poor  of  the  said  several  parishes  is  by  the  said  act  com- 
mitted, and  conducted  at  a  house  fitted  up  for  the 
reception  of  the  poor  in  the  said  town  and  county  of  the 
town  of  Southampton. 

There  are  two  churchwardens  and  two  overseers  of 
the  poor  of  the  said  parish  of  St.  Mary. 

The  parties  by  whom  the  notice  of  chargeability  was 
sent,  and  whose  names  were  respectively  subscribed  to 
the  same,  were  not  churchwardens  or  overseers  of  the 
parish  of  St.  Mary,  but  were  members  of  the  corpor- 
ation of  guardians  under  the  said  act;  that  is  to  say,  the 
said  E.  Williams  was  elected  guardian  for  the  parish  of 
St.  Michael,  the  said  E.  M^Guik  for  the  parish  of  Holy 
Rood,  the  said  R.  Peirce  for  the  parish  of  St.  Mary. 

If  this  Court  should  be  of  opinion  that  the  notice  of 
chargeability  was  signed  and  sent  by  the  parties  proper 
and  competent  in  the  law  to  sign  and  send  the  same, 
the  order  of  sessions  was  to  be  quashed ;  if  this  Court 

(a)  See  the  clauses  cited  in  the  course  of  the  argument.  , 
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Volume  r.      should  be  of  the  contrary  opinion,  the  order  of  sessions 
*•  to  be  confirmed. 

The  Qoisir 

V. 

The  Inhabit-        Saufiders  and  Pashley  in  support  of  the  order  of  ses- 

aots  of 

St.  Makt,  sions.  The  distinction  between  this  case  and  Regina  v. 
The  Guardians  of  Lambeth  {a)  is,  that  the  notice  now  be- 
fore the  Court  was  sent  by  guardians  of  a  union  of  several 
parishes,  so  that  the  case  falls  within  the  decision  in 
Regifia  v.  The  Justices  of  Surrey  (b).  There  is  a  clear 
distinction  between  guardians  of  a  union  under  stat*  4  & 
5  W.  4.  c.  76.  5.  38.,  and  guardians  of  a  parish  under 
secL  S9 ;  the  former  are,  by  stat  5  in  6  W.  4.  c.  69.  <.  7., 
incorporated  as  the  board  of  guardians  for  the  union ; 
and  there  is  nothing  making  them  parish  officers.  The 
local  act,  IS  G.  S.  c.  50.  5. 1,  declares  that  <^  the  several 
parishes  within  the  said  town  and  county  of  Southamptofij 
and  liberties  thereof,  shall  be  for  ever  united  into  one 
district,  for  the  purpose  of  maintaining,  relieving,  and 
employing,  the  poor  of  the  said  several  parishes ;"  and  it 
incorporates  the  guardians.  By  sect.  45,  ^^  no  appeal  shall 
be  made,  prosecuted,  or  defended,  by  any  of  the  church- 
wardens or  overseers  of  the  said  several  parishes  for  the 
time  being,  touching  the  settlement  of  any  poor  person 
or  persons  whatsoever,  without  an  order  of  the  said 
guardians  at  one  of  their  said  courts  for  that  special 
purpose  to  be  made.*'  By  sect.  46,  "  neither  this  act,  nor 
any  thing  herein  contained,  shall  be  construed,  deemed, 
or  taken  to  alter  or  change  the  laws,  now  subsisting, 
respecting  the  removal  of  the  poor  between  any  parish 
or  place  without  the  district  hereby  united,  and  any  or 
either  of  the  parishes  within  the  same;  but  such  laws 
shall  continue  and  be  in  force,  any  thing  hereinbefore 

(o)  Ant^  p.  513.  (6)  Antf.  p.  506. 
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contained  to  the  contrary  notwithstanding,  save  and  ex-  Queen's  Bench. 

cept  in  the  case  of  certificates  and  appeals  upon  such 

removals  as  hereinbefore  mentioned."    The  notice  under     '^^  Qui«k 

▼. 

Stat  4  &  5  ^.  4.  c.  76.  5.  79.  is  to  be  sent  "  by  the    The  Inhabit- 

ante  of 
overseers  or  guardians  of  the  parish    obtaining   such      St.  Maet, 

order,  or  any  three  or  more  of  such  guardians ;"  here 
the  overseers  of  one  parish  obtained  the  order,  and 
under  stat.  13  &  14  Car.  2.  c.  12.,  which  is  kept  in  force 
by  sect.  46  of  the  local  act,  the  churchwardens  and  over- 
seers were  the  only  parties  that  could  take  out  the 
order  of  removal :  the  only  alteration  in  the  law  is,  that 
sect  45  of  the  local  act  imposes  a  condition  precedent 
to  the  exercise  of  the  right  to  appeal.  Besides  which, 
to  have  any  validity  under  stat.  4  &  5  ^.  4.  c.  76.  ss.  38, 
39.,  the  notice  ought  to  be  signed  at  a  meeting  of  the 
board ;  and  under  the  local  act  it  ought  to  be  under 
seal,  and  in  the  corporate  name,  and  (sect.  15)  to  be 
adopted  at  a  court  or  assembly,  the  ^*  mayor,  the  said 
deputy  president  for  the  time  being,  or  one  of  them, 
and  also  six  other  guardians  at  least,"  being  present  to 
constitute  the  court  or  assembly.  None  of  these  requi- 
sites are  shewn  on  the  face  of  the  notice,  which  is  there- 
fore bad,  according  to  the  decision  in  Regina  v.  The 
Justices  of  the  West  Ridifig  [Hartiley  v.  Rothwell)  (a), 
where  Patteson  J.  held  that  a  notice  of  appeal  signed  by 
a  guardian  under  Gilbert's  act,  but  describing  him 
merely  as  an  overseer,  though  in  fact  he  was  the  proper 
party  to  give  the  notice,  was  insufficient  The  same 
result  follows  from  the  omission  to  give  notice  in  the 
corporate  name. 

There  is  nothing  in  either  statute  authorizing  the  guar- 

(a)  13  Law  N,  S.  Mag.  Co.  39,  Bail  Court 
M  M    3 
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r^immf  r.      dkns  to  act  otherwise  thao  under  seal :  a  corporatioB 


acts  and  speaks  onl j  under  seal :  Arnold  r.  The  Mayor 


[1845.] 

TW  QcEEw     of  Poole  (fl)  shews  how  strictly  this  role  is  adhered  to. 

Tbc  Inhabit- 

h^XutL^  W^tLWattmwEAArchbold^omXxi,  This  onion  is  not 

SovniAMnov.  y^g  those  under  the  Poor  Law  Amendment  Act,  which 
are  restricted  to  the  maintenance  and  management  of 
the  poor;  nor  is  it  like  the  anions  onder  Gilberts  act, 
where,  though  the  goardian  is  invested  with  most  of  the 
powers  of  the  chorchwardens  and  OTerseers,  these  Utter 
retain  the  exdosive  power  of  rating.  In  the  onion  onder 
the  local  act,  by  sect.  1  the  goardians  are  made  goar- 
dians  of  the  poor  within  the  town  and  coontj  of  the 
town  o{  Southampton  ;  by  sects.  16,  17,  18, 19,  they  may 
appoint  officers,  contract  for  sopplyiog  the  workhoose 
with  materials,  clothing,  and  provisions,  borrow  money, 
and  6t  op  a  hospital  as  a  workhoose,  paying  for  the 
same  oot  of  the  assessments  onder  the  act.  hy  sect.  21, 
they  are  empowered  to  **  rate  and  assess,  and  with  as 
niocb  eqoality  and  indifierence  as  possible,  to  raise  by 
taxation  of  every  inhabitant,"  &c.  *^  within  the  said  dis- 
tricty  distinguishing  each  parish,  such  sum  and  sums  of 
money  as  they  the  said  guardians  shall  think  necessary 
for"  << the  purchasing,  erecting,  repairing,  or  finishing" 
*^  workhouses,  for  the  purposes  in  this  act  mentioned, 
and  for  paying  the  interest  of  any  money  to  be  by  them 
borrowed,  and  for  defraying  the  expenses  of  the  cur- 
rent quarter,  and  for  and  towards  paying  off  and  dis- 
ciiarging  the  principal  money  so  to  be  borrowed ; " 
these  rates  are,  by  sect.  23,  to  be  levied  as  rates  are 
directed  to  be  levied  by  stat.  43  Eliz.  c.  2.,  or  by  any 
subsequent  act  or  acts  relating  to  the  relief  of  the  poor. 

(a)  4  J/.  ^  G.  SCO. 
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By  sect  31,  "  no  rate  or  assessment  shall  be  made  for  Queen^i  Bench, 
the  relief  of  the  poor  of  the  said  several  parishes,  or  _}■        '•! 
of  either  of  them,  other   than  is  in  and  by  this  act     Th«  Queim 

•'  V. 

directed."     By  sect.  35,  the  guardians  are  to  have  the    The  Inhabit. 

ants  of 

entire  management  ^^  of  all  the  poor  in  the  several  Sr.  Maet, 
parishes  and  places  in  the  said  town  and  county  of  the 
town ;"  by  sect.  39/  they  may  put  forth  poor  children 
as  apprentices ;  by  sect.  42,  they  may  grant  parish  cer- 
tificates ;  by  sect.  44,  bastardy  bonds  are  to  be  made 
to  them ;  by  sect.  45,  no  appeal  touching  settlement 
shall  be  made,  prosecuted  or  defended  by  the  church- 
wardens and  overseers  of  the  several  parishes  without 
their  order ;  and,  by  sect.  47,  *^  all  costs  and  charges 
which  shall  accrue  to  any  or  either  of  the  parishes  hereby 
united,  by  or  on  account  of  the  prosecution  or  defence  of 
any  appeal  or  appeals  touching  or  concerning  the  settle- 
ment of  any  person  or  persons,  shall  and  may  be  de- 
frayed, from  time  to  time,  by  and  out  of  the  rates  to  be 
raised  by  virtue  of  this  act,  and  not  otherwise."  The 
effect  of  these  enactments  is,  that  the  several  parishes  are 
united  into  one  district  for  all  purposes  connected  with 
the  maintenance  of  the  poor,  even  for  purposes  of  settle- 
ment i7iter  se  ;  though,  as  regards  third  parishes,  and  to 
prevent  the  merger  of  settlements  acquired  in  the  seve- 
ral parishes  before  the  union  (a),  the  settlement  still 
remains  as  it  would  have  been  independently  of  the  act, 
so  that  the  power  ef  giving  notice  of  appeal  is  still 
vested  in  the  overseers  of  the  several  parishes.  But  the 
right  to  take  out  an  order  of  removal  belongs  to  the 
body  on  which  the  burthen  falls  :  the  language  of  stat. 

(a)  See  Regina'9,  Ttptofit  3  Q.  J9.  815. ;  Regina  ▼.  HuntUngton,  ante, 
p.  273. 

M  M    4 
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Foiume  V.      IS  &  14  Car.  2.  c.  12.  5.  1.  shews  that;  for  it  directs  the 

^       *  '-^       application  to  be  made  by  the  churchwardens  or  over- 

The  QuKiN     seers,  though  by  sect.  21  it  provides  that  in  parishes, 

The  lnhai>it-    which  by  reason   of  their  largeness  cannot  reap  the 

St.  Makt,  benefit  of  stat.  43  Eliz.  c.  2.,  the  poor  shall  be  main- 
tained within  their  several  townships,  in  which  case,  as 
there  are  no  churchwardens  of  the  township,  the  expres- 
sion ^^  churchwardens  or  overseers,"  in  sect.  1,  must  be 
taken  to  mean  ^*  parish  officers ; "  and  therefore,  in  the 
present  case,  it  means  the  guardians  of  the  union.  The 
chargeability  is  to  the  district,  not  to  the  parish :  the 
overseers  cannot  with  truth  complain  that  the  pauper 
is  chargeable  to  the  parish,  nor  give  notice  that  he  is 
chargeable  to  the  parish ;  and,  if  the  documents  in  the 
case  now  before  the  Court  have  been  inaccurately 
drawn  up  in  the  usual  form,  no  question  as  to  the  effect 
of  that  mistake  is  reserved  for  the  opinion  of  the  Court. 
It  is  not  necessary  to  give  the  notice  under  seal  or  in 
the  corporate  name,  because  the  Poor  Law  Amendment 
Act,  in  requiring  the  notice,  requires  only  that  it  shall 
be  sent  by  three  guardians. 

Lord  Denman  C.  J.  In  the  first  of  the  two  cases 
that  have  been  argued  before  us,  the  order  of  sessions  is 
wrong,  for  it  is  clear  that  the  guardians  of  Lambeth  are 
guardians  of  the  parish,  and  so  satisfy  the  exact  words 
of  Stat.  4  &  5  fF.  4.  c.  76.  5.  79.  -But  the  guardians  of 
the  poor  within  the  town  and  county  of  the  town  of 
Southampton  are  not  the  guardians  of  the  removing 
parish ;  therefore  in  that  case  the  sessions  were  right. 


Patteson  J.    I  entertain  no  doubt  in  either  of  these 
cases.     The  Poor  Law  Amendment  Act,  sect.  79,  re- 
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quires  the  notice  to  be  sent  by  the  overseers  or  guar-  QueerCt  Bench. 

dians   of  the   parish   obtaining   such   order:   and   the  ^ 

Southamptofi  AqX,  disXmciXy  keeps  the  several  parishes  The  Quwii 

comprised  therein  separate  for  ever  with  reference  to  all  The  GuordUm 

OfLAMSRH. 

parishes  and  parties  out  of  the  united  district.     It  is     rp.    q 

said  that  the  paupers  are  not  chargeable  to  the  parish ;  ^- 

The  .Inhabit- 
but  the  overseers  complain  that  they  are.     In  the  other         anu  of 

case  it  is  clear  that  the  guardians  are  guardians  of  the    Southamroit. 

parish. 


Williams  and  Coleridge  Js.  concurred. 

In  Regina  v.  The  Guardians  of  Lam^ 
bethj  order  of  sessions  quashed. 

In  Regina  v.  St.  Mary^  Southampton^ 
order  of  sessions  affirmed. 
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Fdkar  r. 
1844. 


StlTiT-rti        Hall  against  The   ilayor.   Aldermen  and 

Burgesses  of  Swaxsea. 

A  SSCMPSrr  ft>r  moDer  had  and  reoeired.  Coants 
for  work  dooe  and  on  an  aocoact  staled. 
Partknlars  of  demaDd.  "  This  action  is  brought  to 
recoTer  the  sum  of  lOOQlL  due  from  the  defeodants  to 
the  plaintiff  hr  mooejs  received  by  the  defezniants  in 
respect  of  oenain  tolls,  does  and  keelage,  pajaUe  to  the 
plaintiff  as  the  layer  keeper  of  the  rirer  TcrDt,  at  Sbcdi- 
sflo,  from  the  1st  day  cf  Jtnmary  1S37  to  the  oommcooe- 
ment  of  this  action.** 

_{  oi  toe  pd  fJCK  fran  wnt  ic  in  and  m  ft  psvper  sf>f.  H^  w  ippcnrtcdy 
,  M  a  lect  a»d  baran  coot  beld  ;w)j  ix:  Iter  and  C^scAer,  br  the  stvwd  of  fht 
wj  of  CrOMT,  the  lord  of  wtocb  (tiie  Dnke  of  Btmftfrt)  va»  lord  of  13k  hnrongk  aad 
rofSbeaaoL  Tbeae were cocrXtcBtfre.  Tbe junrof  ihc  ooqittcampoaedcf  aidmiaa, 
b«rjgenes  and  i«Mdeass>  pnamtcd  t«t>  pciaupt  to  the  «lr«rard.  one  of  wimB  be  elecscid  to  be 
k^vrkccpcr.  TW  portreeve  (tbebeid  officer  of  the  baron^  bcioresUL  5&  6  IT  4.  c  76.) 
nt  vixb  tbe  fiimc,  bat  took  no  part  ia  tbe  prtxeccinfi.  The  lajer  keeper  vas  sworn  to 
cxcojle  Ae  office  fcr  the  rear  cannang.  and  miti]  acocbcr  sboc3d  be  cfaoaeB  in  fan  «ttad.  or 
he  iittiiVI  be  lavfbUj  i&ciiar^edL  Bj  act  of  parHamect,  SI  <^.  S.  c  S'S^  to  tbe  introdnc- 
tion  of  vbirb  tbe  Dnke  and  tbe  corporatSm  were  ^mr.xi^  trsscees  vere  appointed  for  s^a- 
naming  and  improring  tbe  harboor,  bat  tbe  office  azkd  rijrbts  of  tbe  kt^es-  keeper  were  ex. 
preMlj  luutid.  Cndcr  tbe  auxborhr  of  tbx&  act  a  bariwor  masst^  «a&  ajj^^iiafid,  «bo 
performed  al]  tbe  actnaJ  dcties  fonnerlr  dkcbargcd  br  tbe  \kvrr  kM^ter.  Touls.  ocbtr  tbaa 
tboae  recervHi  by  tbe  iarer  keeper,  were  paid  br  tbe  ^Lipjirrvg  vLk^  used  tbe  pert  to  ibe 
portrwre  (vbo  paid  tbe  oorporaaoo  a  rest  iar  moangt  ikc\  and  to  tbe  valer  bauil!^ 
an  officer  of  tbe  dnke. 

Pljiintiff  bad,  lor  sooae  jvars  before  tbe  paaang  of  «taL  She  V.  4.  r  T6..  bees  annnallj 
apposmed  leaner  keeper,  lo  lfe»  ]  fiS€  be  was  reappccntetd.  uxMser  ppateA  from  tbe  nnTor 
of  tbe  tben  corpontion.  is  CkiaUr  16SS  tbe  oorporatioa  pveveoted  ibe  boUing  of  tbe 
CDort  kct  and  ooort  faarve  ;  and,  in  consfqucsce.  no  roort  was  beji  tlT  Jitn  IMi!.  wben 
tbey  were  ii  iiiawd.  Xo  appointment  of  larer  keeper  tcwk  place  frcesi  3tm^  1  fSS  tiD  Jfjgr 
1S43;  wben  pJatntifT  was  reappocnud.  la  Oc2:«er  1 SS5  tbe  tows  cKicnci.  reaohced  tbat  tbe 
apfwBiitiiie^t  of  larer  keeper  khoujd  be  Tested  in  tbe  corporation,  and  tbe  reresoe  adrffted 
t9  tbe  nrporaboB  fond.  Tbe  corporadoo  accorcing-lr  lecerrad  tbe  lajrer  keeper^s  dncs  from 
Jammary  1&S7  to  Jwmt  ]f  42.      PtaiTtffff  soed  tbem  fcr  tbe  amcwrt  ia  asHucpsh  fcr  mortey 


HcSd, 

1.  Tlal  plaiadCfaad  not  ceased  tobe  lavcr  keeper  by  tbe  oecifiBOS  toappoiirt  fhxB  2SS6 
to  1M3. 

2.  Tbai  ibe  office  bad  not  been,  and  ooold  nm  be,  diaooctinned  br  tbe  corporatSon  nndrr 
ataL  5  &  6  v.  4.  CL  76    s.  5S. 

S.  Tbat  tbe  nr  ■■  iTinn  or  saxi^vnsoD  of  tbe  larer  keeper  s  serrkes  bad  not  aflerled  tbe 
ligfal  to  receive  tbe  tolls. 

4.  Tbat  tbe  aciaoa,  in  poinl  of  form,  «ai  «cU  brcugLt. 
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Plea :  Non  assumpsit.     Issue  thereon.  Queen's  Bench, 

1844. 
On  the  trial,  before  Maule  J.,  at  the  Glamorganshire    1_ 

Spring  assizes,  1848,  a  verdict  was  found  for  the  plain-  ^^^^ 

tiff,  damages  1000/.,  subject  to  the  opinion  of  this  Court  '^*'® 

upon  the  following  case.  SwAwtiA. 

The  plaintiff  asserts  that  he  has  been  for  twenty 
years,  and  now  is,  the  layer  keeper  of  the  port  of  Swart" 
sea^  duly  presented  by  the  Court  leet  of  the  manor  and 
borough  of  Swansea^  and  appointed  by  the  steward  of 
the  Duke  of  Beatiforty  the  lord  of  the  manor  and 
borough ;  and  contends  that,  in  virtue  of  such  appoint- 
ment, he  is  entitled  to  certain  tolls  on  shipping  entering 
the  port  o(  Swansea.  Since  the  year  18S6,  the  whole 
amount  received  for  these  dues  has  been  paid  by  the 
receiver  to  the  treasurer  of  the  corporation  of  Swan- 
sea instead  of  the  plaintiff:  and  for  the  recovery  of  the 
amount  so  paid  this  action  is  brought. 

The  ancient  duties  of  the  layer  keeper  were  to  keep 
the  layers  or  beds  for  the  shipping  free  from  obstacles 
and  in  a  proper  state ;  but  these  duties  have  been  merely 
nominal  since  the  appointment  of  a  harbour  master 
under  stat.  31  G.  3.  c.  83. 

The  mode  of  appointing  the  layer  keeper  was  as  fol- 
lows. It  has  been  the  custom  from  time  immemorial 
for  the  stewards  of  the  lords  of  the  seignory  of  Gower^ 
a  district  in  the  county  of  Glamorgan^  who  are  fclso 
lords  of  the  borough  and  manor  of  Swansea  (which  is 
within  the  seignory),  together  with  the  portreeve  of  the 
borough  of  Swansea^  to  hold  annually  two  leet  and 
baron  courts  for  the  borough  and  manor  of  Swansea^ 
which  borough  and  manor  are  coextensive.  The  juries 
of  these  courts  are  composed  of  aldermen,  burgesses 
and  residents ;  the  last  named  were  inhabitants  of  the 
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Volume  K  borough,  who  had  nothing  to  do  with  the  corporation, 

1844 
'  but  were  admitted  to  serve  on  the  leet  jury,  the  number 


^^^^         of  the  burgesses  being  limited  (they  did  not  exceed 
T^^  fifty) :  these  courts  were  held,  the  one  in  the  sprins:,  and 

Mayor  &C.  of  ^^  ^      ^\ 

Swansea,  the  Other  in  the  autumn.  At  one  of  these  courts,  and 
for  the  last  sixty  years  at  the  spring  court,  it  has  been 
the  custom  to  appoint  certain  officers,  one  of  which  is 
the  layer  keeper,  in  the  following  manner.  Two  names 
are  presented  by  the  homage  to  the  duke's  steward ; 
and  the  steward  elects  one  of  them,  who  is  immediately 
sworn  in  by  him  at  the  court.  The  portreeve  of  the 
borough  usually  sat  with  the  duke's  steward  at  these 
courts,  but  took  no  part  in  the  proceedings.  The 
court  rolls  generally  state  the  court  to  be  holden 
before  the  steward  and  portreeve.  There  are  excep- 
tions. (Eighteen  instances  were  mentioned,  from  the 
year  1680  to  1728  inclusive,  in  which  the  portreeve  was 
not  named).  The  court  rolls  from  1673  to  1775,  and 
ihe  court  rolls  and  books  from  1775  to  the  present 
time,  and  some  of  the  common  hall  books,  were  pro- 
duced at  the  trial.  Either  party  was  to  be  at  liberty  to 
refer  to  them,  so  far  as  they  were  legally  admissible  in 
evidence. 

The  court  books  contain  the  forms  of  the  oaths  taken 
by  the  officers  apppointed  at  these  courts.  The  oath 
taken  by  the  layer  keeper  was  as  follows.  "  You  shall 
well  and  truly  execute  the  office  of  layer  keeper  within 
this  borough  and  manor  for  the  year  ensuing,  and  until 
another  shall  be  chosen  in  your  stead,  or  you  shall  be 
lawfully  discharged.     So  help  you  God." 

The  plaintiff*  was  first  appointed  layer  keeper  in  May 
1822.  The  following  is  a  copy  of  the  court  roll  con- 
taining his  appointment. 
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««  Borough  and  manor  of  1       Xlie  COUrt  leet  OF  view  of  Trank-    Queen^s  Bench, 
Swansea^  in  the  county  >  j  844. 

of  Giamorgan.  J  pledge  and  baron  court  of  the  most  * 

noble  Hemy  Charles^  Duke  of  Beaufort,  Knight  of  the         ^^^^ 
most  noble  order  of  the  Garter,  and  lord  of  the  said    ^.    ^      . 

Major  &c.  of 

borough  and  manor^  held  for  the  said  borough  and  Swamua. 
manor,  on  Motiday  the  6th  day  of  May  1822,  in  the 
Guildhall  of  the  town  of  Swansea^  the  place  accustomed, 
before  Lewis  Thomas^  Esquire,  steward,  and  John  Charles 
ColliriSj  Esquire,  portreeve."  Then  followed  {a)  the  names 
of  "  The  grand  jury  and  jury  of  homage"  attending 
the  Court,  and  officers,  namely,  seijeants  at  mace,  depu- 
ties, common  attorneys,  layer  keeper,  searcher  of  leather, 
hay  wards,  surveyor  of  the  highways,  and  constables.  The 
roll  then  stated  a  presentment  by  the  jury  of  persons 
owing  suit  and  service  to  the  Court  and  making  default 
of  appearance,  and  amercement  of  each  burgess,  tenant, 
juror  and  resiant  so  in  default,  respectively.  Then  fol- 
lowed this  entry. 

^'  The  said  jurors  do  present  as  fit  persons  in  election 
to  serve  the  office  of  layer  keeper  within  the  said  bo- 
rough and  manor  for  the  year  ensuing 

"(Sworn)  James  Hall  (Appointed). — John  Davis.** 
Then  appeared  presentments  and  appointments,  in  like 
form,  of  other  persons  for  the  offices  of  hayward  and 
searcher  of  leather  for  the  borough  and  manor ;  present- 
ments of  nuisances  in  the  streets  and  highways,  and 
rescue  of  distress  within  the  town,  and  adjudications  in 
the  several  cases;  presentments  of  persons  as  fit  to  be 
admitted  burgesses;  and,  finally,  presentments  and 
amercement  of  persons  summoned  to  appear  that  day  on 
the  grand  jury  and  jury  of  homage,  and  making  default. 

(a)  The  procej^dings  were  more  fully  stated  in  the  case. 
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Voinnte  V.  The  plaintiff  was  annually  reappointed  at  the  Spring 

leet  and  baron  court  until  May  1836.     At  the  Court 


y^^  held  on  9th  Afqy,  for  that  year,  before  Thomas  Thomas 
Ma  wXc  of  ^^'  steward,  Nathaniel  Cameron  Esq.  the  mayor  of 
SwAvsBA.  Swansea^  elected  according  to  stat.  5  SaGW.^.  c.  76., 
was  present,  and  the  plaintiff  was,  as  usual,  presented, 
appointed  and  sworn  in :  but  the  said  N.  Cameron  at 
the  foot  of  the  court  roll  made  and  signed  a  protest  in 
the  following  words.  ^^  The  mayor,  on  behalf  of  the 
corporation,  objects  to  the  steward  appointing  the  layer 
keeper,  and  on  their  behalf  protests  against  the  appoint- 
ment of  James  Hall.  N.  Cameron.** 

The  duke's  steward,  who  before  the  passing  of  stat. 
5  Si  6  fV.4f.  c.  76.  held,  by  appointment  of  the  duke 
also,  the  office  of  recorder  of  the  borough  and  manor  of 
Swansea,  and  who  since  the  passing  of  that  act  was, 
under  its  provisions,  appointed  to,  and  now  continues  to 
hold,  the  office  of  town  clerk,  gave  notice  of  a  leet  and 
baron  court  for  October  1838,  and  attended  at  the  Taam 
Hallj  the  place  accustomed,  for  the  purpose  of  holding 
*  it,  but  was  prevented  holding  such  court  by  the  then 
mayor,  Richard  Mansel  Phillips  Esq.,  by  whose  orders 
the  doors  of  the  hall  were  locked :  in  consequence  of 
which  the  duke's  steward  in  the  vestibule  of  the  hall 
adjourned  the  Court  till  further  notice,  and  forbore  to 
hold  courts  until  May  1842,  when  he  again  resumed 
them.  At  the  Court  of  that  date  the  plaintiff  was  re- 
presented by  the  homage,  and  reappointed  and  sworn 
in  by  the  steward,  the  then  mayor,  Richard  Aubery 
Esq.,  being  present  and  sitting  with  him  as  the  port- 
reeve used  to  do.  The  following  is  a  copy  of  the 
appointment  as  entered  on  the  court  roll. 

**  Also  the  said  jurors  do  present  as  fit  persons  in 
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election  to  serve  the  office  of  layer  keeper  within  the  Queen's  Bench. 

1844. 
said  borough  and  manor  for  the  year  ensuing  ' 


"  ( Appointed)  James  Hall  (Sworn).  —  William  Strick/"        ^^^^ 

The 
Bdajor  &c.  of 

In  the  common  hall  order  book  of  the  defendants      Swaxska. 
appears  the  following  resolution,  passed  and  entered  7th 
January  1791. 

*^  The  business  of  the  navigation  being  taken  into 
consideration :  It  is  ordered :  That  the  bill  be  presented 
to  the  House  of  Commons  in  the  name  of  the  Duke  of 
Beaufort  and  this  corporation.  That  Thomas  Morgan 
Esq.  be  empowered  under  the  common  seal  of  this  cor- 
poration to  engage  in  their  name  and  behalf  for  two 
thirds  of  the  sum  necessary  for  carrying  on  the  im- 
provements of  this  port,  river  and  harbour  (in  case  it 
is  required  by  the  House  of  Commons),  according  to 
the  estimates  to  be  then  produced.  That  the  trustees 
of  this  bill  be  the  Duke  of  Beaufort  and  his  officers, 
the  portreeve,  aldermen  and  twelve  of  the  burgesses  for 
the  time  being  of  this  borough,  to  be  annually  elected  by 
the  burgesses  in  common  hall  assembled,  together  with 
twelve  persons  to  be  nominated  bj^  the  proprietors  and 
lessees  of  collieries,  mines  and  minerals,  and  by  persons 
engaged  in  copper  works,  potteries,  saltworks,  or  any 
works  or  manufactories  whatsoever  within  the  said  river, 
port  and  harbour,  and  the  owners  of  ships  and  vessels 
frequenting  this  port  and  harbour,  under  the  qualifica- 
tions hereinafter  mentioned,  and  so  that  such  proprietors 
&c.  as  above  mentioned  be  resident  within  the  county  of 
Glamorgan.  The  qualification  of  proprietors  and  lessees 
of  collieries  and  works,  and  engaged  in  any  manufactories 
whatsoever,  2000/."  The  above  named  Mr.  Thomas 
Morgan  was  steward  of  the  Duke  of  Beaufort  at  the 
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Foiunu  r.  date  of  this  resolution  ;  and  his  signature  together  with 

1844 
'____  those  of  other  members  of  the  corporation  is  appended 


Hall        in  the  usual  form. 

The  In  consequence  of  proceedings  taken  in  pursuance  of 

JdAvor  &c  of 

SwAxsKA.  the  above  resolution,  an  act  of  parliament  was  passed, 
31  G.  3.  c.  83.,  "for  repairing,  enlarging,  and  preserv- 
ing, the  harbour  of  S'UjanseOf**  &c. ;  under  which  certain 
persons,  and  their  successors,  to  be  elected  as  therein 
mentioned,  were  appointed  trustees ;  and  who  have  since 
had  the  management  of  the  Swansea  Harbour:  and, 
under  that  act  and  other  subsequent  acts  for  the  same 
purpose,  certain  tolls  have  been  and  continue  to  be  col- 
lected from  the  shipping. 

By  sect.  1  {a)  it  is  provided  :  **'  That  the  lord  or  lords 
of  the  seignories  of  Gaxer  and  Cilvey^  his  and  their  as- 
signs and  successors  therein,  his  and  tlieir  eldest  son 
and  heir  apparent,  his  and  their  stewards,  recorder, 
water  bailiff,  coroner,  and  bailiff  of  the  said  seignories, 
royalties,  franchises,  and  liberties  for  the  time  being,  and 
the  Right  Honourable  the  now  Marquis  of  Worcester^ 
Sir  Herbert  Macktcorth  baronet,  the  portreeve  and  alder- 
men of  the  said  borough  "  (of  Swansea)  "  for  the  time 
being,  and  twelve  of  the  burgesses  of  the  said  borough  for 
the  time  being,  resident  within  the  county  of  Glamorgan^ 
tb  be  elected  and  chosen  annually  by  the  burgesses  in 
common  hall  assembled  for  that  purpose  on  Michaelmas 
day  in  every  year,  after  the  election  of  the  first  trustees 
from  amongst  the  burgesses  by  virtue  of  this  act,  together 
with  twelve  persons "  (naming  them),  "  to  represent 
the  interest  of  the  present  and  future  proprietors  and 

(a)  The  Court  was  to  be  at  liberty  to  refer  to  any  part  of  the  act  as  a 
part  of  the  case;  but  no  reference  was  made  in  the  argument  or  judg- 
ment tb  any  clause  but  those  here  stated. 
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lessees  of  collieries,"  &€•  (as  slated  in  the  above  resolii-   Queen's  Bench. 

1 844. 
lion,  \\5SL)f  «*  together  with  the  chief  agent  for  the    !_ 

time  being  of  the  Britonfetry  estate,  in  the  parish  "  &c.,  ^ 

"  shall  be,  and  are  hereby  appointed  trustees  for  exe-  "^     -. 

cuting  the  several  purposes  of  this  act."  Swamsia. 

By  sect.  4  it  is  enacted  that  it  shall  and  may  be  law- 
ful for  the  trustees  to  return  two  persons  to  the  steward 
of  die  Duke  of  Beat^ort^  *<  for  his  choice,  approbation, 
and  appointment  of  the  one  or  other  of  them,  in  the 
same  manner  as  the  election  of  the  ancient  officer  of  the 
layer  keeper  is  conddcted  within  the  borough  of  Swan* 
sea  ;  "  such  person,  to  be  ^'  the  clerk  and  receiver  of  the 
said  trust,  and  also  to  be  assistant  to  the  water  bailiff  of 
the  said  port,  harbour,  and  river." 

By  sect.  30  of  the  same  act  the  powers  of  the  water 
bailiff  and  layer  keeper  are  expressly  reserved  {a).  By 
sect.  64  the  royalties,  tolls  and  rights  of  the  Duke  of 
Becatfort  and  the  future  lords  of  Gawer  and  Cilvey^  and  . 
his  and  their  officers,  are  saved.  And  in  sect  67  there 
is  a  general  saving  of  all  rights  of  all  persons. 

The  case  then  stated  a  resolution  entered  in  the 
common  hall  order  book  of  the  defendants,  16th  De- 
cember  1791,  directing  payment  of  Mr,  Esicourfs  bill, 
and  all  other  charges  on  passing  the  harbour  bill,  by 
the  common  attorneys.  Mr.  Estcoitrt  was  the  Duke  of 
Beaufort^  solicitor  and  agent  in  London. 

(a)  It  enacts :  '*  Tliat  nothing  herein  contained  shall  extend  **  &c 
"  to  abridge  or  alter,  or  in  anywise  diminish  the  ancient  and  usual  rights, 
power,  and  authority  of  the  water  bailiff  within  the  said  port  and  harbour, 
or  of  the  duty  of  the  ancient  officer  the  layer  keeper  within  the  same,  but 
that  whatsoever  is  herein  enacted  as  relative  thereto,  is  to  be  considered  in 
explanation,  regulation,  and  confirmation  thereof,  if  necessary,  and  they 
are  to  remain  perfect  and  undisturbed,  anything  herein  to  the  contrary 
notwithstanding." 

VOL.  V.    N.  8.  N  N 


5S4  Q.B.    HILARY  TERM, 

Fifiumi:  F.  A  clerk  and  receiver  was  appointed  under  this  act. 

_^_  Mr.  Syhnnus  PadUy  is  the  person  now  so  appointed; 

^^^  and  be  has  been  in  office  since  1806 :  and  he  has  col- 

The  lected  and  continues  to  collect  from  the  shipping,  not 

If  ftjor  ftc.  oT 

SwAnsA.  only  the  tolls  under  the  Swansea  harbour  acts,  but  the 
ancient  harbour  dues.  The  ancient  dues  collected  by 
him  are  as  follows,  viz.  — 

From  each  vessel,  if  in  ballast,  and  under  MM)  tons. 

For  portreeve         -  .  -     lod. 

Water  bailiff  -  -  -      4. 

Layer  keeper  -  -  -      6. 

(Then  followed  odier  tables  of  charges  payable  to  the 
same  parties.)  These  sums  have  been  collected  by  Mr. 
Padley  since  1806 :  and  from  that  year  till  1836  he  paid 
to  the  portreeve,  water  bailiff,  and  layer  keeper  for  the 
time  being  their  proportions,  as  above.  The  layer 
keeper's  proportion  was  paid  to  the  plaintiff  from  his 
appointment  in  1822  to  the  end  of  1836. 

The  portreeve,  who  was  the  head  of  the  old  corpora- 
tion, was  annually  elected  and  appointed  in  the  manner 
hereinafter  mentioned.  The  water  bailiff  was  an  officer 
appointed  by  the  Duke  of  Beaufort  by  deed  under  his 
hand  and  seal.  Before  Michaelmas  1834,  the  portreeve 
received  his  proportion  of  the  dues  for  his  own  l^enefit. 
From  Michaelmas  1834  until  the  Municipal  Corporation 
Act  came  into  operation,  the  corporation  received  them 
in  consideration  of  an  annual  sum  of  500/.  paid  by  them 
to  the  portreeve  in  lieu  thereof:  and  since  that  adt  has 
come  into  operation  the  corporation  has  received  and 
continues  to  receive  the  proportion  formerly  of  the  jwrt- 
reeve  for  their  own  benefit. 

At  a  meeting  of  the  town  council  which  took  place 
on  5th  Febtiiaiy  1836,  a  resolution  was  passed  and  en^ 
tered  in  their  minute  books  for  appointing  a  committee 
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to  investigate  the  claims  of  the  water  bailiff  and  layer  Queen*$  Bench. 


1844. 


keeper  to  the  perquisites  they  then  enjoyed,  and  to  take 

into  consideration  the  high  rate  of  per  centage  paid  to         ^^^^ 

Mr.  Padley.     On  28th   October^  1836,   the   committee  The 

Majror  &c.  of 

reported  to  the  council :  and  the  following  resolution  was      Swaviiuu 
entered  on  their  minute  book. 

"  Resolved :  That  the  following  report  of  the  water 
bailiff's  and  layer  keeper's  committee  be  confirmed  by 
the  meeting.  That  the  present  committee  propose  to 
the  town  council  that  the  appointment  of  water  bailiff 
and  layer  keeper  should  be  vested  in  the  corporation  ; 
and  that  51.  per  cent,  on  the  revenue  be  allowed  for  its 
collection ;  and  that  the  amount  of  impost  derivable  be 
added  to  the  corporation  fund  for  the  general  benefit  of 
the  same.^ 

The  corporation  proceeded  to  act  on  this  resolution  : 
and  Mr.  Padley^  the  receiver,  from  1st  January  1837, 
paid  to  the  treasurer  of  the  corporation,  for  their  use, 
the  dues  of  the  water  bailiff  and  layer  keeper. 

The  plaintiff,  in  June  1842,  gave  notice  of  proceed- 
ings for  the  recovery  of  his  dues  ;  and  the  council  of  the 
borough  referred  his  claim  to  a  committee ;  who  reported 
their  opinion  ^'  that  Mr.  Hall  has  been  regularly  ap- 
pointed layer  keeper  by  the  duke ;  the  committee,  there- 
fore, recommend  that  M.T.Hall  be  paid  the  amount" 
received  by  the  council  from  Padley  as  layer  keeper's 
dues.  The  council  adjourned  the  consideration  of  the 
report,  and  never  entered  upon  it.  The  plaintiff  de- 
manded payment  of  the  dues;  and  it  was  refused,  and 
this  action  brought  to  recover  them. 

The  method  of  appointing  to  the  corporate  offices  of 
portreeve,  common  attorneys  and  Serjeants  at  mace,  for 
the  borough  o(  Swansea^  before  the  passing  of  the  Muni- 
cipal Corporation   Reform  Act  was  as  follows.     The 
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roiume  F.  aldermeii   met  annually  on  28th  Sq>tembery  and  nomi- 

* nated  four  members  of  their  own  body,  who  were  od 

Hall  ^^le  following  day  returned  to  the  burgesses  in  common 

The  hall  assembled.     The  burgesses  returned  to  the  steward 

Mayor  &c  of  • 

SwANisA.  of  the  Duke  of  Beatifort  two  names  out  of  the  four  so 
nominated  by  the  aldermen;  and  from  these  two  the 
steward  selected  one,  who  was  thereupon  elected  and 
sworn  in  portreeve  by  him.  For  the  office  of  common 
attorneys  four  names  were  annually  on  the  same  day 
{Michaelmas  day)  returned  by  the  burgesses  to  the  duke's 
steward,  out  of  which  four  he  selected  two  who  were 
thereupon  elected  and  sworn  in  by  him.  Two  Serjeants 
at  mace  were  on  the  same  occasion  elected  and  sworn 
in  by  the  steward  in  the  same  manner  as  the  common 
attorneys.  None  of  the  above  officers  were  ever  ap- 
pointed in  any  other  manner  within  living  memory. 
No  person  but  a  burgess  had  any  voice  in  the  nomina- 
tion to  the  duke's  steward  of  such  officers. 

The  proceedings  relating  to  the  above  election  of 
corporate  officers  were  entered  in  a  book  kept  for  that 
purpose ;  at  the  end  of  which  are  copies  of  the  oaths 
required  to  be  taken  by  corporate  officers.  The  layer 
keeper's  oath  is  not  among  them. 

The  case  then  set  out  the  form  of  proceedings  in 
common  hall  for  the  election  of  officers,  as  shewn  by 
the  corporation  books. 

The  portreeves  paid  to  the  Duke  of  Beaiifoti,  as  lord, 
an  annual  fee  farm  rent,  viz.  — 


^ 

8, 

d. 

Free  rents     - 

.     8 

1 

6 

Assise  of  ale 

-     8 

0 

0 

Toll  and  keelage 

-     2 

0 

0 

^18 

1 

6 
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This  rent  is,  and  has  been  since  the  passing  of  the  Mu-  Queen's  Bench, 

1 844*. 
nicipal  Corporation  Act,  paid  to  the  Duke  by  the  cor- * 

poration.     The  portreeves  also  paid  the  corporation  for         ^^^^^ 
moorage  and  keelage  an  annual  rent  of  SL  The 

The  case  then  set  out  an  order  made  at  a  hall  day,  Swanua. 
holden  in  and  for  the  boropgh  on  4th  October  1790,  before 
the  then  portreeve :  whereby,  after  reciting  that  the  port- 
reeve hath  enjoyed,  by  ancient  custom,  the  following  dues 
for  and  towards  the  expense  and  support  of  his  office ;  viz. 
moorage  of  ships,  on  payment  of  a  rent  of  SI,  to  the  cor- 
poration ;  quayage,  on  payment  of  a  rent  of  1/.  155.  to 
the  corporation  ;  calf  skins  by  act  of  parliament  for  the 
market;  keelage  dues,  pitching  or  tolls  of  fairs  and 
markets,  and  other  accustomed  town  dues,  together  with 
all  the  chief  rents  due  in  the  town  and  franchise,  and 
also  the  assise  of  ale  within  the  same,  on  payment  of  a 
rent  of  18/.  Is.  6d.  to  the  lord  of  the  said  borough  ;  also 
a  duty  of  \s.  reserved  in  every  lease  granted  by  the 
burgesses ;  and  that  it  had  been  proposed  for  the  con- 
venience of  the  portreeve  that  the  corporation  should 
rent  the  dues  of  him  for  the  year,  at  a  sum  payable 
quarterly,  and  he  had  consented  to  receive  150/. ;  it  was 
ordered  that  the  common  attorneys  should  pay  him  that 
sum  by  quarterly  payments;  and  that  the  portreeve 
should  authorize  the  common  attorneys 'to  receive  the 
same,  and  should  give  them  particulars  of  the  contracts 
made  with  the  several  persons  who  had  rented  any  of  the 
dues  of  him  before  that  agreement,  not  interfering  with 
the  ancient  rents  of  1.8/.  Is,  6d.  paid  by  him  to  the  lord, 
and  4/.  155.  to  the  corporation.  The  case  also  stated 
an  order  of  common  hall,  made  7th  October  1790,  aj)- 
poiniing  a  collector  of  the  portreeve's  dues  rented  by 
the  corporation  as  above  stated,  and  all  the  other  dues 
N  N  3 
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Foiume  V.      commonly  called  the  port  dues  within  the  harbour  of 

'        Swansea^  and  ordering  that  a  contract  should  be  entered 

"*'•*•         into  with  him,  and  that  it  should  be  recommended  to 

V. 

The  the  water  bailiff  and  the  layer  keeper  to  enter  into  the 

Major  &c.  of 

SwANsxA.      like  contract  with  the  same  person  for  the  collecting  of 
such  dues  as  might  belong  to  them. 

The  layer  keeper's  portion  of  the  dues  collected  by 
Padlty  from  1st  January  1887  to  30th  June  1842  was 
629/.  195.  The  whole  of  that  sum  had  been  paid  by 
him  to  the  tre&surer  of  the  town  council.  Since  June 
1842  he  had  continued  to  receive  the  dues,  but  retained 
them  to  abide  the  issue  of  this  litigation. 

The  case  then  set  forth  the  objections  raised  to  the 
plaintiff's  right  to  recover  as  they  are  stated  below  in  the 
argument. 

It  was  agreed  that  the  Court  should  be  at  liberty  to 
draw  all  such  conclusions  and  inferences  from  the  evi- 
dence as  they  should  think  a  jury  ought  to  have  done. 
If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover  from  the  defendants  the  amount  of 
layer  keeper's  dues  received  by  the  council  since  Slst 
December  1836,  or  any  part  thereof,  the  verdict  was  to 
stand  for  the  plaintiff  for  such  amount  or  part :  if  they  • 
should  be  of  a  contrary  opinion,  a  nonsuit,  or  a  verdict 
for  the  defendants,  was  to  be  entered,  as  the  Court 
should  direct. 

W.  M,  James  for  the  plaintiff.  First,  the  defendants 
allege  that  the  office  of  layer  keeper  was  an  annual 
office,  and  that  the  plaintiff  has  not  been  duly  re- 
appointed since  May  1835.  But,  although  the  practice 
had  been  to  appoint  annually,  the  oath  was  '^  to  execute 
the  office  '*  '^  for  the  year  ensuing,  and  until  another  shall 
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be  chosen  in  your  stead,  or  you  shall  be  lawfully  dis-  Queen's  Bench. 


1844. 


charged."     As  long  as  parties  were  content  that  it  should 

be  so,  the  plaintiff  retained  his  ofiice,  though  perhaps  a         ^^^^ 

mandamus  might  have  been  obtained  to  make  a  new  '^^^ 

Mayor  &c.  of 

appointment.  The  protest  in  18S6  was  a  mere  scribbling  Swaniba. 
on  the  roll.  And  it  cannot  be  contended,  at  least  by 
the  defendants  who  received  the  dues,  that  the  office 
was  vacant  during  the  years  in  which  no  appointment 
was  made  because  no  court  was  held.  The'  plaintiff  was 
bound  to  perform  the  duties,  if  the  trustees  did  not. 
Secondly,  it  is  said  that  the  plaintiff,  at  the  passing  of 
Stat.  5  81  6  W.^.  c.  76.,  was  an  executive  officer  of  the 
borough,  and  that  he  was  not  reappointed  according  to 
that  act.  But  the  evidence  shews  no  ground  for  as- 
serting that  the  layer  keeper  derived  his  office  from  the 
borough.  There  was  indeed  an  intimate  connection 
between  the  manor  and  the  borough,  and  the  portreeve 
attended  the  courts  :  but  it  does  not  appear  that  he  had 
any  duty  to  perform  there.  With  the  exception  of  his 
attendance,  the  Court  was  the  same  as  any  other  court 
leet.  If  the  corporation  had  surrendered  its  franchise, 
the  court  leet  and  appointment  of  a  layer  keeper  would 
still  have  continued.  The  corporation  had  nothing  to 
do  with  the  business  of  this  office.  Thirdly,  it  is  con* 
tended  that  indebitatus  assumpsit  for  tolls  will  not  lie 
against  a  corporation.  But,  if  the  defendants  are  in 
fact  indebted  as  having  wrongfully  received  these  tolls, 
the  duty  to  pay  attaches,  and  the  action  lies  though  they 
have  not  bound  themselves  under  their  common  seal. 
This  case  must  be  governed  by  the  principle  of  necessity, 
laid  down  in  Beverley  v.  The  Lincoln  Gas  Company  {a) 
and  Church  v.  The  Imperial  Gas  Company  {b) ;  in  which 

(a)  6  A,  cj  E,  829  (6)  6  A.  ^  E,  846. 
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Foiume  V.     cases   maiiv  authorities   on  the   subject  are   collected. 
1844. 

Fourthly,  the  case  states  as  an  objection  that  the  de- 


Hall        Tendants  claim   title  to  the  tolls,  and  that   indebitatus 

«.     ^^!f      .   assumpsit  is  not  the  form  in  which  such  a  claim  can  be 
Mayor  &c.  of  ^ 

Swansea,      tried.     But  the  mode  of  proceeding  is  the  common  one 
in  such  cases.     (This  point  was  not  further  argued.) 

Erle^  contra.  First,  the  layer  keeper  before  J  886 
was  always  appointed  by  a  court  at  which  thje  port- 
reeve as  well  as  the  steward  presided.  The  corporation 
had  double  powers,  some  with  reference  to  the  borough 
and  some  to  the  port.  Their  head  was  the  "  port  '* 
reeve,  an  officer  independent  of  the  lord  and  receiving 
a  part  of  the  port  dues.  The  courts  were  held  for  both 
the  borough  and  the  manor ;  and  the  business  of  both 
was  transacted  at  them.  The  layer  keeper  was  an 
officer  of  the  port,  and  derived  his  authority  partly  from 
the  steward  and  partly  from  the  portreeve.  After 
the  passing  of  stat.  5  ii  6  IV.  4.  c.  76.  the  jurisdiction 
of  the  portreeve  in  this  respect  became  vested  in  the 
mayor:  and,  at  the  court  in  1836,  the  mayor  refused 
his  assent  to  the  plaintiff's  appointment.  At  that  period, 
therefore,  no  legal  appointment  of  layer  keeper  took 
place.  The  office  was  annual :  and  the  words  of  the 
oath,  ^'  for  the  year  ensuing,  and  until  another  shall  be 
chosen,"  cannot,  in  this  case,  be  taken  to  have  extended 
its  duration.  {^Patteson  J.  The  plaintiff  was  appointed 
in  fact  in  1836.  Unless  the  mayor's  concurrence  was 
absolutely  necessary,  there  was  an  appointment  then.] 
The  Court,  down  to  the  passing  of  the  Municipal  Cor- 
poration Act,  was  held  before  the  mayor  and  steward. 
{Coleridge  J.  The  practice  for  sixty  years  is  stated  to 
have  bten  that  the  names  of  candidates  were  presented 
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to  the  steward,  who  elected.]     If  the  steward  and  port^  Queen:s  Bench. 

184>4. 
reeve  held   the  Court  together,  it  is  to   be  presumed   ' 

that  their  authorities  were  coextensive.  Secondly,  stat. 
5  Sa  6  fV,  4.  c.  76.  s.  58.  enacts  that,  after  that  statute 
comes  into  operation^  the  council  of  every  borough 
shall  appoint  a  town  clerk  &c.,  and  also  such  other 
officers  as  have  been  usually  appointed  in  such  borough, 
or  as  they  shall  think  necessary  &c.,  **  and  may  from  time 
to  time  discontinue  the  appointment  of  such  officers  as 
shall  appear  to  them  not  necessary  to  be  reappointed." 
The  layer  keeper  was  an  officer  whom  the  council  might 
have  reappointed  under  this  clause,  but  have  not.  He 
was  not  an  officer  of  the  Duke  of  Beatifort ;  the  duke  was 
not  bound,  as  lord,  to  perform  the  services  for  which 
the  layer  keeper  was  appointed,  and  had,  therefore,  no 
right  to  receive,  by  an  officer  of  his,  the  dues  paid  in 
respect  of  them.  [Patteson  J.  The  corporation  have  in 
fact  appointed  themselves  the  layer  keepers.]  It  is 
fitter  that  the  funds  should  be  administered  by  them 
than  by  a  nominee  of  the  lord.  But  the  course  they 
have  pursued  in  this  respect  is  not  material ;  by  not  re- 
appointing a  layer  keeper  they  have  discontinued  the 
appointment,  as  they  are  empowered  to  do  by  sect.  58 
of  Stat.  5  fa  6  W,  4.  c.  76. :  and  that  answers  the  plaintiff's 
claim.  IColeridge  J.  If  the  layer  keeper  was  the  lord's 
nominee,  still  stat.  31  G.  3.  c.  83.,  which  you  concurred 
in  obtaining,  recognises  the  mode  of  electing  to  the 
ancient  office  of  layer  keeper  (seer.  4),  and  reserves 
its  powers  (sect.  30).]  They  are  now  exercised  through 
the  medium  of  the  borough  council.  The  layer  keeper 
has  never  been  considered  one  of  the  duke's  officers. 
He  is  not  named  among  them  in  stat.  31  G.  3.  c,  83. 
s.  1 .    The  office  of  steward  stands  on  a  different  footing ; 
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Foiunte  v,  he  never  derived  any  part  of  his  authority   from  the 
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'__  borough ;  the  layer  keeper  always  did.     Thirdly,  the 


Hall        authority  io  receive  dues  in  a  port  is  founded  wholly  on 


V. 


Tbe  services  rendered  in  respect  of  the  port,  or  the  obli- 

Blayor&c.  of  ^  '^ 

Swansea.  gation  to  render  them.  In  Jenkins  v.  Harvey  (a),  and 
in  the  argument  in  The  Mat/or  of  Exeter  v.  Warren  (6), 
now  standing  for  judgment,  the  claim  of  dues  was  de- 
fended mainly  on  this  ground.  When,  therefore,  the 
services  of  the  layer  keeper  ceased  or  were  transferred, 
his  claim  to  receive  duties  had  no  longer  a  legal  found- 
ation. And  the  case  shews  that  the  duties  of  layer 
keeper  have  for  many  years  past  been  discharged  by  the 
harbour  master.  Fourthly,  the  general  rule  is  that  an 
action  for  money  had  and  received  will  not  lie  against 
a  municipal  corporation.  It  is  clear  from  Begina  v. 
The  Council  of  Lichfield  (c)  that,  even  if  the  corporation 
there  had  borrowed  a  sum  of  money,  they  could  not  have 
made  themselves  liable  in  this  form :  and  this,  if  true  in 
the  case  of  an  express  contract,  applies  k  fortiori  to  an 
implied  one.  Beverley  v.  The  Lincoln  Gas  Company  (d) 
and  Church  v.  The  Imperial  Gas  Company  (e)  shew  the 
exceptions  to  the  rule,  and  shew  also  that  this  case 
does  not  fall  within  them.  The  general  principle, 
affirmed  in  the  latter  case  (^),  is  that  a  corporation 
cannot  "  express  its  will  or  do  any  act "  except  under 
seal.  The  exceptions  particularized  in  Beverley^  v.  The 
Lincoln  Gas  Company  {h)  are  where  a  trading  company 

(a)  1  C.  Af.  j-  R,  877.,  2  C.  A/.  /?.  393.  S.  C,  5  Tywh.  326.  871. 

(6)  Judgment  given,  in  favour  of  the  claim  of  dues,  in  the  vacation 
Bher  this  term.     See  post. 

(c)  4  Q.  B,  893.  (d>  6  J.  §•  E,  829. 

(e)  6  A.  ^  E,  846.  (g)  P.  861. 

(*)  Erie  re*d  the  judgment,  from  «•  At  first  the  rule"  to  «  action  is 
maintainable,**  6  A.  ^  E,  pp.  844 — 845. 
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small  amount,  in  the  way  of  its  trade.     But  in  Mayor [ 

q/^  Ludlow  V.  Charlton  (a)  the  Court  of  Exchequer  up-         ^*^'- 

held  the  doctrine  that^  except  as  to  trifling  matters  and  The 

Mayor  ftc.  oi 

bargains  in  the  way  of  trade,  a  corporation  can  contract  Swansea. 
only  by  seal ;  and  they  treated  the  rule  as  not  merely 
technical,  but  i*esulting  from-  the  very  constitution  of 
bodies  corporate.  The  limit  laid  down  in  that  case  is  re« 
cognized  by  the  Court  of  Common  Pleas  in  Arnold  v.  TTie 
Mayor  of  Poole  {b).  These  latter  decisions  shew  that, 
even  in  the  case  of  a  loan,  an  action  on  simple  con- 
tract would  not  lie  against  any  corporation  aggregate ; 
and  the  objection  is  peculiarly  strong  on  behalf  of  a 
municipal  corporation,  since  they  are  dealing  with  a 
borough  fund,  and,  if  obliged  to  pay  a  contested  demand, 
may  have  to  tax  persons  who  have  become  inhabitants 
since  it  was  incurred.  ^Coleridge  J.  Corporations  bring 
actions  of  simple  contract  for  tolls.]  The  right  is  not 
necessarily  mutual ;  this  is  noticed  in  Arnold  v.  The 
Mayor  of  Poole  (c).  [^Coleridge  J.  If  the  corporation 
wrongfully  took  these  tolls,  were  not  they  liable  for 
every  sixpence,  as  received  by  their  agent?  Lord 
Denman  C.  J.  In  Yarborough  v.  The  Bank  of  En" 
gland  (d)  the  Court  said  that,  after  verdict  against  a 
corporation  in  trover,  they  would  presume  an  authority 
under  seal  to  do  the  act,  if  such  authority  was  es- 
sential.] If  the  council  have  authorized  Padley^  as 
their  receiver,  to  do  something  unlawful,  the  Mayor, 
aldermen  and   burgesses  are   not  liable  for  it.     \Pat" 

(a)  6  1/.  4f  W.  815. 

(6)  4  Uan,  ^  G,  860.     ErU  read  the  judgment,  from  «  The  case"  to 
"  trading  purposes,"  pp.  894—896. 

(c)  4  Man,  j-  G,  896.  (cf)  16  Eatl,  6. 
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Volume  r.      feson  J.    It  cannot  be  contended,  since   Yarborottgh  v. 
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ne  Bank  of  England  {a) ,  that  a  corporation  would  not 

Haix         be  liable  in  trover  if  their  agent  had  wrongfully  taken 

The  goods.     If  the  rule  were  otherwise,  corporations  would 

Mayor  &c.  of 

SwAMSKA.  be  a  great  nuisance.  Yet  in  such  a  case  inhabitants 
newly  come  into  the  borough  might  be  affected.]  If 
the  individual  only  who  does  the  wrongful  act  is  looked 
to,  the  complaining  party  has  his  remedy.  [Coleridge  J. 
The  corporation  might  employ  a  beggar.]  In  Mayor 
of  LiUdlcnx)  V.  Charlton  {b)  and  Arnold  v.  The  Mayor 
of  Poole  (c)  it  was  no  part  of  the  objection  that  the 
claims  were  not  conscientious.  [Patteson  J.  The  only 
difference  I  see  between  Amold^s  case  and  that  of  a 
servant  employed  at  small  wages  is  the  comparative 
inconvenience  of  insisting  on  a  contract  under  seal  in  the 
latter  case.]  It  could  only  be  said  that  the  authorizing 
an  agent  to  undertake  a  lawsuit  requires  a  somewhat 
more  deliberate  sanction  than  the  common  employment 
of  a  servant. 

fV.  M,  JameSj  in  reply,  was  directed  to  confine  him- 
self to  the  last  point.  The  argument  of  necessity  ap- 
plies here  as  much  as  in  Beverley  v.  The  Lincoln  Gas 
Company  {d)  or  Church  v.  The  Imperial  Gas  Company  {e). 
The  corporation  have  directed  and  recognized  the  re- 
ceipt of  tolls  by  their  agent ;  the  case,  therefore,  comes 
within  the  principle  of  De  Grave  v.  Mayor  Sfc.  of 
Monmouth  (g). 

Lord  Denmam  C.  J.    This  is  an  action  of  assumpsit 
for  fees  of  the  office  of  layer  keeper,  which  the  defend- 

(a)  16  Eatt,  6.  (6)  6  AT.  4-  JF.  81^. 

(c)  4  M.  ^  G.  86a  (d)  6  A.  ^  E,  8J^9. 

(e)  6ji.^  E.  846.  {g)  4  Car,  »J  P.  111. 
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ants  have  been  receiving  for  several  years.     The  office   Queen*t  Bench, 
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is  an  ancient  one.      Mr.  Hallj  the  plaintiff,  was  ap- 
pointed in  1835,  for  the  year  ensuing,  but  further  (as         ^^^ 
is  the  case  on  other  yearly  appointments)  until  another  '^^ 

Mayor  &c;  of 

officer  should  be  chosen  in  his  stead.  As  to  the  first  Swansea. 
question  raised,  I  think  there  is  sufficient  evidence  of 
Mr.  HaWs  continuance  in  the  office  after  the  year,  no 
proof  being  given  of  any  thing  done  to  determine  his 
appointment.  It  is  urged  that  the  plaintiff  was  nomi- 
nated by  the  steward  and  portreeve  jointly  :  still  I  think 
that  he  held  under  a  good  appointment,  and  one  which 
continued  after  the  year.  It  is  argued  that  the  office 
itself  has  been  abolished  under  stat.  5  &  6  ^.  4.  c.  76. 
5.  .58. :  but  the  corporation  have  abolished  it  no  further 
than  by  receiving  the  fees  themselves.  To  say  that  that 
is  a  suppression  of  the  office  is  a  bold  assumption. 
There  might  have  been  some  ground  for  it  if  they  had 
met  and  abolished  the  fees  :  buuby  receiving  the  fees  they 
preclude  themselves  from  making  this  suggestion.  The 
defendants  also  contend  that  the  appointment  of  a  har- 
bour master  under  the  local  act,  SI  G.  S.  c,  88.,  and 
the  transfer  to  him  of  the  duties  of  a  layer  keeper,  have, 
virtually  at  leasts  determined  the  right  of  the  layer 
keeper  to  receive  fees.  It  is  true  that  the  act  does  not 
make  any  express  provision  on  this  subject;  but  the 
office  is  clearly  kept  alive ;  and,  if  that  still  continues,  it 
is  not  for  the  corporation,  who  have  received  the  fees 
as  belonging  to  the  office,  to  keep  them  from  the  party 
claiming  as  officer,  on  the  ground  that  they  are  no 
longer  claimable  in  that  right.  The  whole  question  is 
to  what  party  they  belong.  There  is  no  doubt,  there- 
fore, as  to  the  justice  of  this  demand.  The  remaining 
question  is  purely  technical ;  whether  the  action  of  in- 
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__! .  As  to  this,  the  two  cases  of  Beverley  v.  l^Ae  Lincoln  Gas 


**^"         Company  {a)   and   Church   v.   The  Imperial   Gas  Com" 
Tbe  pafiy  (M  are  clear,   and   shew  that  there  may  be  an 

Mayor  &c.  of    -^  -^  ^  ^  '  ^ 

SwAwssA.  assumpsit  in  law  by  a  corporation  aggregate,  though 
they  have  not  contracted  under  seal.  The  decisions  in 
the  Exchequer  and  Common  Pleas  were  also  consistent 
with  justice,  and  not  contradictory  to  the  preceding 
cases.  In  Mayor  of  Ludlow  v.  Charlton  (c)  it  was  fair 
to  say  that  a  gentleman  laying  out  large  sums  of  money 
for  corporation  purposes  should  be  able  to  shew  that 
he  had  taken  proper  means  to  bind  the  corporation, 
and  had  procured  their  assent  under  seal,  and  as  their 
deliberate  act.  Still  more  reasonable  is  it,  where,  as  in 
Arnold  v.  The  Mayor  of  Poole  {d)^  an  attorney  sues  a 
corporation  upon  a  bill  of  many  hundred  pounds,  to 
sAy,  **  If  you,  who  know  how  a  corporation  ought  to  be 
bound,  seek  to  fix  this  liability  upon  them,  you  should 
be  prepared  to  prove  a  contract  under  the  corporation 
seal."  But  the  cases  shew  that,  in  other  instances,  this 
kind  of  argument  will  not  apply.  We  are  not  to  regard 
the  circumstances  of  particular  cases,  but  to  look  at  the 
governing  principle;  and  that  is  necessity,  the  only 
proper  ground  on  which  these  actions,  in  the  case  of  a 
corporation  aggregate,  can  be  placed.  Both  the  Court 
of  Exchequer  and  Court  of  Common  Pleas  say  that  for 
trivial  matters,  frequently  occurring  and  essential  to  the 
business  of  the  corporation,  actions  of  simple  contract 
may  be  maintained,  and  the  plaintiff  not  required  to 
shew  an  engagement  under  the  common  seal.     So  here, 

(a)  6  A.  i  E.  829.  (6)  6  A,  ^  E,  846. 

(c)  6  A/.  4^  fT.  815,  (d)  4  Man.  ^  G.  860. 
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if  the  corporation  have  helped  themselves  to  another's  Queen**  Bench. 
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money,  it  would  be  absurd  to  say  that  they  must  bind 

themselves  under  seal  to  return  it.     The  question  b,         ^*"' 

what  title  they  have  to  retain  the  money :  and  the  only  The 

^  ^  ^  -^  ^     Mayor  &c  of 

title  they  shew  is  their  having  taken  it.     Their  wrong-      Swamsia. 

fill   act   binds  them   to  return  it,  without  any  actual 

promise. 

Patteson  J.  I  am  of  the  same  opinion.  This  is  an 
ancient  office ;  and  the  officer  is  sworn  in  for  a  year,  and 
until  another  be  chosen  in  his  stead,  or  he  himself  law- 
fully discharged.  It  is  true  that,  in  practice,  the  officer 
was  reappointed  every  year :  but  the  nature  of  the  office 
appears  from  the  oath  ;  if  no  successor  was  appointed, 
the  party  who  was  sworn  in  continued  to  serve.  The 
difficulty  I  felt  was  in  deciding  whether  he  did  not  re^ 
quire  a  reappointment  to  maintain  this  action.  But  I 
think  he  was  sufficiently  an  officer  for  the  purpose,  no 
other  having  been  appointed  in  or  after  1836.  It  is 
argued  that  the  corporation  had  some  authority  in  the 
court  at  which  the  appointment  took  place:  but  what 
had  the  portreeve  to  do  with  this  office?  The  layer 
keeper  was  presented  by  the  jurors  at  a  court  where 
the  portreeve  sat ;  but  the  style  of  the  court  was  ;  **  the 
court  leet  or  view  of  frankpledge  and  baron  court  of 
the  Duke  of  Beauforty  "  held  for  the  said  borough  and 
manor "  of  Swansea^  "  before  Lewis  ThomaSj  Esquire, 
steward,  and  John  Charles  CoUinSy  Esquire,  portreeve." 
That  does  not  make  it  the  court  of  the  portreeve  or  of  the 
steward ;  it  is  the  court  of  the  lord ;  and  he,  by  his  steward, 
picks  out  one  of  the  two  persons  presented  by  the  homage. 
The  corporation  has  no  more  to  do  with  it  than  I  have. 
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1791  to  the  harlK>ur  master;  but  the  act»  SI  G.  S.  c.  83., 
preserves  the  office  and  rights  of  the  layer  master.  It 
SwAMUA.  does  not  appear  that  he  might  not  be  called  upon  again 
to  discharge  duties ;  but  at  all  events  his  rights  are  pre- 
served ;  and  the  fees  of  the  office  have  been  received  to 
this  day ;  till  1 836,  by  the  plaintiif  himself.  Then  the 
corporation  choose  to  say,  *^  this  is  a  corporate  office, 
and  we  will  not  reappoint  to  it."  They  have  nothing  on 
earth  to  do  with  it,  and  no  pretence  for  interfering  with  it 
but  their  own  determination.  They  say,  not  only,  **  we 
will  not  reappoint,"  but  ^*  we  will  make  ourselves  the 
officer."  So  extraordinary  a  proceeding  was  never 
taken.  If  they  had  any  power  over  the  office  they 
could  not  appoint  themselves.  They  have  received 
money  which  they,  at  all  events,  had  no  right  to,  and 
now  say  *^  an  action  does  not  lie  against  us  because  we 
have  not  engaged  under  seal  to  repay  it"  Such  an 
answer  cannot  prevail  unless  we  are  obliged  to  yield  to 
the  technical  argument.  1  am  not  aware  that  it  has 
ever  been  held  that  an  action  for  money  had  and  re- 
ceived lies  against  a  corporation  in  respect  of  money 
wrongfully  taken ;  but  that  it  should  lie  is  within  the 
principle  of  the  late  cases  in  this  Court,  and  still  more 
within  that  of  Yarborough  v.  The  Batik  of  England  {a) ; 
for,  if  trover  lies  against  a  corporation  for  goods,  it  can- 
not be  contended  that  money  had  and  received  will  not 
lie  if  they  have  wrongfully  taken  money.  The  true 
ground  is  necessity.  It  cannot  be  expected  that  a  cor- 
poration should  put  their  seal  to  a  promise  to  return 

(a)  16  East,  6. 
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moneys  which  they  are  wrongfully  receiving.     Then,  if  Q^t^i^i  Bench. 

the  seal  were  necessary^  the  party  injured  would  be  1_ 

without  remedy.  ^^ 

The  Major  Ac. 

of  SWAMISA. 

Coleridge  J.  There  is  no  question  as  to  the  actual 
receipt  of  this  money  by  the  corporation  as  a  corpora- 
tion. Their  resolution  shews  it ;  and  their  treasurer 
has  taken  the  money.  Then,  if  the  sum  were  a  small 
one,  it  could  not  be  disputed,  according  to  the  two 
recent  decisions  in  thb  Court,  that  money  had  and  re- 
ceived would  lie  for  it.  What,  then,  is  the  principle 
on  which  the  importance  of  the  act  or  sum  has  been 
held  to  make  a  difference  in  the  right  to  recover  against 
a  corporation  ?  The  cases  lay  it  down  that,  where  the 
transaction  is  of  small  moment  and  of  daily  occurrence, 
necessity  requires  that  the  corporation  should  be  liable 
to  an  action  of  simple  contract.  And  I  think  that  opi- 
nion is  right,  and  conformable  to  ancient  authorities. 
Then,  apply  the  principle  here.  Is  it  to  be  expected  that 
a  corporation,  having  wrongfully  taken  money  to  which 
an  officer  was  entitled,  will  put  their  seal  to  a  bond  for 
returning  it  ?  The  law  is  not  so  absurd.  The  principle 
on  which  it  acts  in  such  a  case  appears  from  Yarborough 
V.  The  Bank  of  England  (a),  where  this  Court  decided 
that  trover  lay  against  a  corporation  for  goods  wrongfully 
taken.  Here,  then,  if  the  corporation  had  taken  a  per- 
son's coat,  or  any  other  article  of  small  value,  trover 
would  clearly  have  lain ;  and  so  it  would,  whatever  the 
value  might  have  been.  Then  can  it  be  said  that,  if  they 
had  turned  the  goods  into  money,  and  put  it  into  the 

(a)  16  Eatt^  6. 
VOL.  V.   N.  8.  O  O 
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[__  for  money  had  and  received  ?    Nothing  which  Mr.  Erie 

Hall        Jj^s  advanced  supports  such  a  proposition. 

The  Mayor  &c 

WiGHTMAN  J.  The  only  point  which  appeared  to 
me  questionable  was  that  on  the  form  of  action.  It  is, 
no  doubt,  established  by  the  decisions  in  this  Court  that 
indebitatus  assumpsit  will  lie  against  a  corporation  ag- 
gregate upon  an  executed  consideration ;  but  the  cases 
in  the  Exchequer  and  Common  Pleas  shew  that  this 
rule  does  not  universally  apply.  The  circumstances 
under  which  the  action  is  admitted  to  be  maintainable 
are,  where  the  supposed  contract  is  for  things  of  small 
moment,  the  occasion  for  which  frequently  recurs,  and 
where  it  is  matter  of  necessity  that  the  corporation 
should  be  bound  without  an  engagement  under  seal. 
Now  the  ground  of  necessity  is  established  beyond  a 
doubt  in  this  case.  In  Mayor  of  IjidUm  v.  Charl" 
ton  {a)  and  Arnold  v.  The  Mai/or  of  Poole  (i)  the  par- 
ties who  acted  for  the  corporation  might  have  obtained 
from  them  a  formal  contract  in  the  outset  of  the  trans* 
action :  but  here  no  such  opportunity  existed ;  the  cor- 
poration merely  possessed  themselves  of  the  plaintiiTs 
money  and  refused  to  give  it  up.  The  case  is  com- 
pletely analogous  to  that  of  trover  against  a  corporation 
for  goods. 

Judgment  for  plaintifF. 

(a)  6  Af.  4-  ir.  815.  (6)  4  Man,  j:  G.  B60. 
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Ibeland  against  Bebbt.  saiurtL^,' 

Jamuay5nih, 

jPARSTOW  in  this  term  obtained  a  rule  to  shew  JReg.Gen.Trm. 

cause  vfhy  the  defendant  should  not  be  discharged  ordm  Uist  s 
out  of  the  custody  of  the  sheriif  of  the  county  of  Somer'-  h^  been  u^ 
set  as  to  this  action,  on  the  ground  that  the  plaintiff  ^JaSuOlbe 
did  not  declare  against  him  before  the  end  of  the  term  ^^*'*^ 
next  after  the  arrest     It  appeared  that  the  defendant  plaintiff  deckre 

'^^  *  ^  before  the  end 

had  been  arrested  in  Jidy  18439  by  a  capias  under  a  of  the  term 

next  after  the 

Judge's  order,  under  stat.  1  &  2  Vict.  c.  110.  ss.  8,  4.  arrest,  does  not 
Plaintiff  not  having  declared  in  Michaelmas  term,  de-  1^]^  upon  a' 
fendant  took  out  a  summons  to  shew  cause  why  he  ^^^^^^ 
should  not  be  discharged.     Cause  was  shewn  on  9th  2I^i"&?Fto 
December  1843,  before  Coleridge  J.,  who  declined  making  ^  i^^-  *•  ^v 
any  order.     Afterwards  the  plaintiff  caused  an  appear- 
ance to  be  entered,  and  delivered  a  declaration. 


Montague  Smith  now  shewed  cause.  The  application  is 
made  on  the  assumption  that  JS.  Trin.  3  W.  4.  (a)  applies 
to  a  capias  issued  under  stat  1  &  2  Vict.  c.  110.  But  this 
rule  was  applicable  only  to  process  upon  a  capias  under 
stat  2  8i  S  W.if.  c.  39.  s.  4.  That  section  provided 
that  ^'  the  plaintiff  in  such  process  may^  before  the  end 
of  the  next  term  after  the  detainer  or  arrest  of  such  de- 
fendant, declare  against  such  defendant"  &c.  Then  by 
R.  Trin.  3  fV.  4.  (a)  it  was  ordered  that  "  the  plaintiff  in 
such  process  shall  declare  against  such  defendant  before 

(a)  5JB.^  Ad.  467. 

o  o  2 
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the  end  of  the  next  term  after  such  arrest  or  detainer, 
or  render  and  notice  thereof,  otherwise  such  defendant 
shall  be  entitled  to  be  discharged  from  such  arrest  or 
detainer,  upon  entering  an  appearance"  &c.  The  capias 
was  then  process  in  the  course  of  the  cause ;  it  took  the 
place  of  a  summons,  as  a  commencement  of  the  action. 
But,  since  stat.  1  &  3  VicL  c.  110.,  the  capias,  as  pro- 
cess in  the  course  of  the  cause,  is  abolished :  the  capias 
under  sect.  3  is  altogether  collateral,  and  is  given  merely 
to  prevent  the  defendant  from  going  out  of  the  reach  of 
the  regular  process,  which  itself  goes  on  in  the  same 
way  whether  such  a  capias  be  granted  or  not  The 
only  process  for  commencing  an  action  is  now,  by 
sect.  2,  a  summons.  In  Mr.Jervi^s  note  {a)  on  JR.  7rin* 
3  fV.  4.  (b)  it  is  said,  ^*  This  rule  is  abrogated  by  stat. 
1  &  2  Vict.  c.  1 10."  The  same  view  is  taken  in  I  Chittt/$ 
Archbold^s  Practice^  p.  137.  (ed.  7.)-  The  capias  may 
now  issue  at  any  time  before  trial.  By  an  arrest  under 
the  present  kind  of  capias  no  step  is  taken  in  the  cause ; 
the  plaintiif  may  declare  in  chief  without  admitting  the 
defendant  to  be  in  court,  or  waiving  the  right  to  ex- 
cept to  the  sheriff's  bail  and  attach  the  sheriff  for  not 
bringing  in  the  body;  Regina  v.  Sheriff  of  Montgomery^ 
shire  (c).  So  the  plaintiff  may  now  proceed  in  the  ac- 
tion, and  yet  take  an  assignment  of  the  bail  bond  and 
sue  the  bail ;  Betts  v.  Smyth  (d).  And  the  same  rule 
was  laid  down  by  Parke  B.  in  Ede  v.  CoUingridge  [e) ; 
where  it  was  decided  that,  if  a  bail  bond  has  been 
given  to  the  sheriff  but  bail  not  perfected  in  due  time. 


(a)  AU  the  New  Rvlet^  &c.  p.  104.,  note  (a),  ed.  4. 
(6)  5  B,  ^A(L  467.  (c)  9  M,  ^  W,  448. 

(d)2Q.All3.  {e)  n  M.  ^  W.  61, 
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such  action  will  be  stayed  on  bail  being  perfected.    The 
principle  of  all  these  cases  is  that  giving  bail  is  now       Imiahd 
altogether  collateral   to  the  action.     Under  stat.  2  &        Bskkt. 
S  fV.  4.  c.  39.  a  warning  as  to  the  time  of  declaring 
was  subscribed  to  the  capias ;  schedule,  No.  4. :  but  there 
is  no  such  warning  in  the  case  of  a  capias  under  stat 

1  &  2  Vict.  c.llO.  s.  3.;  schedule,  No.  1. 

BarsioWf  contra.  If  the  principle  contended  for  on  the 
other  side  be  upheld,  the  plaintiff  will  be  at  liberty  to 
harass  the  defendant  by  delaying  to  declare  as  long  as 
he  pleases,  except  so  far  as  he  is  checked  by  the  power 
which  the  defendant  has  to  sign  judgment  if  there  be 
no  declaration  before  the  end  of  the  term  next  after  the 
service  of  the  summons.  But  this  is  no  more  than  the 
privilege  which  the  defendant  had,  whether  arrested 
or  not,  before  stat.  1  &  2  Vict.  c.  110. ;  and  it  cannot 
be  supposed  that  this  statute,  in  modifying  the  law  of 
arrest,  meant  to  deprive  the  party  arrested  of  any  right 
which  he  previously  had.  In  Lush  on  The  act  for  the 
abolition  of  arrest  &c.,  pp.  5,  6.,  it  seems  to  be  under- 
stood that,  even  in  the  case  of  a  capias  under  stat.  1  & 

2  Vict.  c.  1 10.  s.  3.,  the  plaintiff  may  be  nonprossed  if  he 
do  not  declare  before  the  end  of  the  first  term  after 
the  service  of  the  summons.     The  words  of  R.  Trin. 

3  W.  4.  (a)  are  not  indeed  now  strictly  applicable :  the 
Judges  were  dealing  with  the.  law  of  arrest  as  it  then 
existed :  perhaps  a  new  rule  may  be  required  to  meet 
this  case. 

(a)  5  B.4;  J(L  467. 

o  o  S 
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*  fendant  b  not  entided  to  be  discharged :  he  is  not  under 


^■"^"^      custody  on  process  in  the  cause. 

BXKKT. 


Patteson  J.  The  words  of  JR.  Trin.  3  W.  4.  (a)  are 
**  the  plainti£P  in  such  process,''  and  ^^  discharged  from 
such  arrest  or  detainer,  upon  entering  an  appearance  ac- 
cording to  the  form  set  forth  in  the  statute  3  W.  4.  c.  SP.** 
All  that  is  now  repealed  by  stat  1  &  2  Vict.  c.  110.  It 
does  not  appear  to  me  that  any  new  rule  need  be 
framed.  Such  a  provision  as  that  in  22.  Tritu  3  W.  4.  (a) 
might  be  necessary  when  any  man  might  arrest  if  the 
debt  were  sufficiently  large,  but  not  now,  when  there 
can  be  no  arrest  unless  a  Judge  be  satisfied  that  the  de- 
fendant means  to  leave  the  country. 

WiGUTMAN  J.  (6).  I  am  of  the  same  opinion.  The 
rule  applied  only  to  custody  upon  process  under  stat* 
2  &  3  fF.  4.  c.  89.  The  capias  is  now  entirely  collateral 
to  the  action. 

Rule  discharged. 

(a)  5B.^J<L  467.  (6)  Coleridge  J.  was  absent. 
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The  QuBKN  against  The  Lord  Mayor  of  Lokdon.  f-^wty, 

A  RULE  nisi  was  obtained  in  this  term  for  a  roan-  ^  i»rty 
charged  before 

damns  commanding  the  Lord  Mayor  of  Lofidon  to  a  magistrate 

,,.  -TT-nvT  •*•!  ..  /.  with  an  offence 

deliver  to  Joshua  Fletcher  copies  of  the  exammations  of  is  enUUed  to 
the  witnesses  respectively  upon  whose  depositions  he  depletions' 
had  been  from  time  to  time,  and  then  was,  committed  to  ^°^.^  }^^ 
prison.  ^'J^^  ^^•* 

^  when  he  is 

It  appeared  by  the  affidavits  that  on  December  9th,  ^°^*y  ^o™-  , 

^^  'f  '    mitted  or  held 

1843,  WiUiam  Hemy  Barber  was  examined  before  the  to  ball  for  the 

purpose  of 

Lord  Mayor  on  the  charge  of  having  forged  the  will  trial ;  but  not 
of  one  Emma  Slack;  that,  after  two  witnesses  had  been  remanded 
called  for  the  prosecution,  Joshua  Fletcher  was  called  exai^nation. 
and  examined  as  a  witness  for  the  defendant ;  and  that,  ^  ^  "!!?*!J^ 

'  ^   committing  for 

by  the  facts  dbclosed  on  his  examination  and  those  of  J^waminauon 

^  ought  at  each 

Other  witnesses,  the  Lord  Mayor  was  induced  to  believe  examination  to 

subscribe  the 

that  Fletcher  was  an  accessory  before  the  fact,  and  com-  depositionsthen 

taken  (the  wit« 

mitted  him  and  Barber  to  the  custody  of  the  keeper  of  nesses  having, 
"  GiUspur  Street  Compter  (where  prisoners  under  examina-  and  noTto 
tion  are  usually  detained  until  their  final  examination  ^^tion  by**' 
and  commitment  to  Negate  for  trial),  with  directions  i"""!^"*^  the 

wiinesscs  uu  ne 

on  the  warrant  (in  the  usual  form)  to  brinff  them  before  determines 

^  .  upon  commit-^, 

the  Lord  Mayor  for  further  examination  on  December  ting. 

16th,  when  the  prosecutors  expected  to  be  able  to 
adduce  further  evidence.  Fletcher  was  again  brought 
up  on  that  day ;  when  more  witnesses  were  examined, 
and  he  was  remanded  till  the  28th.  He  was  then  again 
brought  before  the  Lord  Mayor^  and  remanded  till 
January  9th,  several  other  witnesses  having  been  ex- 
amined. On  that  day  he  was  again  brought  up,  and 
o  o  4 
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1__  the  same  prison,  to  be  broogfat  beTcnne  the  Lord  Major 


^^  ^^'^"^  again  on  the  2M.  The  defendant's  attorney  stated  on 
^^  .  aflEulaTit  that  ail  the  examinations  were  taken  in  writinir 
Lonov.  by  and  before  the  Lord  Mayor  as  a  magistrate  and  jos- 
tioe  of  the  peace,  and  were>  as  the  deponent  bdieved,  in 
the  custody  of  the  Lord  Mayor  or  his  oflBcers;  that 
qiplkation  for  copies  had  been  made  on  JFZflfolff^s  be- 
half to  the  Lord  Mayor  on  DeeeaAer  16th,  and  npon 
and  after  Jtanuny  9th ;  and  that  his  attorney  had 
oflTered  to  pay  for  the  copies,  porsnant  to  the  statute, 
6  8l7  JV.if.  c.  114.  s.  a.  (a) ;  bot  the  Lord  Mayor  had 
refused  to  grant  them.  And  the  deponent  further  stated 
**  that,  in  order  fully  and  properly  to  instruct  counsel 
to  attend  on  each  of  the  aforesaid  examinations,  it  was, 
and,  so  far  as  may  relate  to  such  examinations  as  may 
hereafter  take  place,  it  is,  in  the  judgment  and  belief  of 
this  deponent,  material  and  necessary  for  the  said  Joskim 
Fletcher  to  have  furnished  to  him,  or  to  this  deponent  as 
hb  attorney,  copies  of  the  examinations "  of  such  wit- 

(a)  Scat.  6  &  7  fr.  4.  c  114.  x.  S.  eoacts,  *<  That  all  persons  who 
after  the  passing  of  this  act  shall  be  held  to  bail  or  committed  to  priaoo 
for  any  offence  against  the  law  shall  be  entitled  to  lequire  and  hare^  on 
demand,  (from  the  person  who  shall  hare  the  lawful  custody  thereof,  and 
who  is  hereby  required  to  delirer  the  same.)  copies  of  the  examinations  of 
the  witnesses  respectiTely  upon  whose  depositions  they  have  been  so  held 
to  bail  or  committed  to  prison,  on  payment  of  a  reasonable  sum  for  the 
same,  not  exceeding  **  &c  *<  Prorided  always,  that  if  such  demand  shall 
not  be  made  before  the  day  appointed  for  the  commencement  of  the 
aaiiae  or  sessions  at  which  the  trial  of  the  person  on  whose  behalf  such 
demand  shall  be  made  is  to  take  place,  such  person  shall  not  be  entitled 
to  have  any  copy  of  such  examination  of  witnesses,  unless  the  judge  or 
other  penon  to  preside  at  such  trial  shall  be  of  opinion  that  such  copy 
may  be  made  andidelirered  without  delay  or  inconTcnience  to  such  trial ; 
but  it  shall  nerertheless  be  competent  for  such  judge  or  other  person  so 
to  preside  ai  such  trial,  if  he  shall  think  fit,  to  postpone  such  trial  on 
account  of  such  copy  of  the  examination  of  witocsaes  not  haTing  been 
prerionsly  had  by  the  party  charged," 
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nesses  as  from  time  to  time  had  been  or  should  be  sworn  QveerCt  Bench. 
to  give,  and  had  given  or  should  give  evidence,  on  which  ' 

Fletcher  had  been,  or  should  be,  committed  to  prison.     ^*  Qw«w 

v# 

The  affidavit  finally  stated  that  it  was  admitted,  on  the  '^^ 

Xiord  Mayor  of 
last  examination  before  the  Lord  Mayor,  that  copies  of      Lomook. 

the  examinations  had  been  furnished  to  the  solicitors  for 
the  prosecution. 

The  chief  clerk  to  the  Lord  Mayor,  in  his  affidavit 
used  on  shewing  cause,  stated  as  follows.  <*  That  he  re- 
duced into  writing  the  evidence  of  the  several  witnesses 
examined  at  the  hearing  on  the  9th  day  of  December  in 
the  presence  and  hearing  of  the  said  William  Henry 
Barber:  but,  as  they  were  examined  before  the  saXA  Joshua 
Fletcher  was  charged  with  the  offence,  this  deponent 
cannot  say  whether  he,  the  said  Jl  Fletcher^  was  present 
during  their  examination.  And  this  deponent  further 
saith  that  it  is  scarcely  possible  for  him  to  write  out 
voluminous  depositions  at  the  time  of  the  examination 
with  the  clearness  and  accuracy  requisite  to  return  them 
to  the  sessions;  and  it  is  therefore  the  practice  of  himself 
and  the  chief  clerks  of  other  offices,  as  he  has  been  in- 
formed and  believes,  in  such  cases,  when  there  is  a 
remand,  to  fair  copy  the  depositions  and  to  read  them 
over  in  the  presence  and  hearing  of  the  accused,  and 
the  witnesses  are  then  resworn,  and  sign  the  same  in  the 
presence  of  the  magistrate  before  he  finally  commits  the 
prisoner  for  trial.  And  this  deponent  further  saith  that 
the  said  W.  H.  Barber  and  J.  Fletcher  have  been  brought 
before  the  Lord  Mayor  for  re-examination  upon  several 
occasions  when  various  witnesses  have  been  in  their 
presence  and  hearing  examined  on  the  pAt  of  the  prose- 
cution. And  this  deponent  further  saith  that  the  whole 
of  such  examinations  were  taken  by  him  in  writing  at 
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since  fair  copied  in]  the  form  of  depositions ;  but  they 

Thcauux     have  not  yet  been  read  over  to,  nor  have  they  been 

Tbe  signed  by,  the  several  witnesses  in  the  presence  of  the 

Lord  Mayor  of 

LonMir.       prisoners ;  which  will  be  done  in  case  the  Lord  Mayor 

shall  think  proper  to  commit  them  to  Newgate  for  trial* 
And  this  deponent  further  saith  that,  when  application 
was  made  on  behalf  of  the  said  J.  Fletcher  for  copies  of 
the  depositions,  tbe  Lord  Mayor,  by  the  advice  of  this 
deponent,  determined  that,  in  their  necessarily  incomplete 
state,  and  before  they  had  been  read  over  and  signed  by 
the  witnesses  in  tbe  presence  of  the  prisoners,  the  said 
(7.  Fletcher  was  not  entided  to  demand  copies ;  and  he 
therefore  refused  the  same."  He  further  stated  that  the 
practice  of  several  of  the  metropolitan  police  offices  (as 
be  was  informed)  agreed  with  his ;  and  he  added  ^<  that 
copies  of  the  depositions  are  made  ready  to  be  delivered 
to  the  said  J.  Fletcher  so  soon  as  they  shall  have  been 
read  over  and  signed  by  the  deponents  in  the  presence 
of  the  said  J.  Fletcher  and  the  other  prisoner  prior  to 
their  commitment  for  trial,  if  the  Lord  Mayor  shall 
determine  to  commit  them." 

The  warrant  of  commitment  by  the  Lord  Mayor, 
under  which  Fletcher  was  in  custody  when  this  applica- 
tion was  made,  stated  the  nature  of  the  charge,  and  re- 
quired the  keeper  of  GiUspur  Street  prison  to  keep 
Barber  and  Fletcher  until  January  22d,  then  to  be 
brought  before  the  Lord  Mayor,  or  such  other  justice 
&c.,  for  further  examination  (a). 

(a)  Tbe  warrant  was  as  follows. 

^  To  aU  and  every  the  constables  of  tbe  police  force  for  tbe  dty  of 
Lomdtm  "  &c,  «  and  to  tbe  keeper  of  tbe  GUtspur  Street  prison. 

**  London  to  wit — These  are  in  her  Miyesty's  name  to  command  jou  and 
every  of  you  forthwith  safely  to  convey  and  deliver  into  the  custody  of 
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now  shewed  cause.  The  material  question  is,  whether 
Stat  6  &  7  FT.  4.  c.  114.  s.  S.  applies  to  all  stages  of  the  ^^  ^^t'"' 
prosecution,  before  triaL  and  entitles  the  defendant  to  1^ 
copies  of  the  depositions  as  fast  as  they  are  made.  The  Lovbov. 
act  gives  this  privilege  only  to  persons  <<  held  to  bul 
or  committed  to  prison  for  any  ofienoe.''  Here  the 
committal  is  for  further  examination.  The  object  of 
the  provision  is  to  assist  the  party  on  his  trial;  this 
appears  from  the  title ;  '*  An  act  for  enabling  persons 
indicted  of  felony  to  make  their  defence  by  counsel  or 
attorney ; ''  and  by  the  provision  in  sect.  S,  in  case  the 
demand  of  copies  be  not  made  ^*  before  the  day  ap- 
pointed for  the  commencement  of  the  assize  or  sessions.** 
The  depositions  should  be  given  when  they  can  be 
furnished  in  a  perfect  state^  and  not  before;  obvious 
inconvenience  might  arise  if  they  could  be  called  for 
from  time  to  time  during  the  preliminary  enquiry.  Stat 
7  G.  4.  c.  64.  5.  2.  directs  that  the  justices  of  peace,  be- 
fore they  bail  or  commit  any  person  arrested  for  felony, 
shall  take  his  examination,  and  the  information  upon 
oath  of  those  who  know  the  facts,  and  put  the  same,  or 
as  much  thereof  as  shall  be  material,  into  writing ;  and 

the  said  keeper  the  bodies  of  William  Henry  Barber  and  Joihum  Fleicker, 
they  being  charged  before  ni€»  one  of  her  Majesty's  justices  "  &c«,  **  by 
the  oath  of  ^nn  SUndk  and  others,  with  feloniously  forging  and  uttering  a 
certain  testamentary  writing,  purporting  to  be  the  last  will  and  testament 
of  the  said  Aim  Slack,  with  intent  to  defraud  our  lady  the  Queen,  against 
the  statute  and  peace;  whom  you  the  said  keeper  are  hereby  required  to 
receire,  and  them  in  your  custody  safely  keep  until  lioruk^  the  SSd  in- 
stant, and  then  to  be  brought  before  me,  or  such  other  of  her  Migesty's 
justices  of  the  peace  as  shaU  be  then  dttiiig  et  the  Justice  room,  Manmom 
Mouie,  in  the  said  city,  lor  ftirther  elimination.  And  for  your  so  doing 
this  shaU  be  to  you  and  each  of  you  a  sufficient  warrant.  Given  "  &c. 
«*  this  9th  day  otJanutay  1844.  IT.  Magnay,  Mayor." 
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fUfanv  r.      «  shall  sobscribe  all  such  cxamjnatiofi.^  mfisnnatioiis^" 
'        &C-,  •*  and  deKTcr  or  caose  the  same  to  be  ddivered  to 


Tfe  Qnn  ^1,^  proper  oflker  of  the  Coort  in  whkh  the  trial  is  to 
'^^  be,  before  or  at  the  opening  of  the  Coort.''  Taking 
LonoK,  the  two  Statutes  together,  it  seems  to  be  ooatemplated 
that  the  depositions  shook!  be  completed  and  sent  to  the 
proper  officer  under  stat.  7  G.  4.  c  64.  s.  2.,  and  that 
the  defiendant  should  then  recetre  the  transcript  firom 
the  persons  so  baring  the  '^lawful  custody :"  or  at  least 
that  the  whole  depositions  should  be  ready  fiir  trans- 
mission to  the  officer,  before  the  defendant  caUs  for  tbeoi. 


Kdly  and  Ballaniine,  contra.  There  is  nothing  in 
the  words  of  stat.  6  &  7  JT.  4.  r.  114.  to  limit  this 
remedy  in  the  manner  contended  for.  The  preamble, 
**  Whereas  it  is  just  and  reasonable  that  perscms  accused 
of  <^ences  against  the  law  should  be  oiabled  to  make 
their  foil  answer  and  defence  to  all  that  b  alleged  against 
them,"  applies  no  less  to  proceedings  before  justices 
than  to  the  ulterior  ones.  A  man  is  as  much  put  upon 
hb  defence  when  charged  before  the  justice  as  after- 
wards; and  the  opportunity  of  making  such  defence 
eflfectually  in  this  stage  of  the  proceedings  is  the  more 
important,  as,  according  to  modem  practice,  the  pre- 
liminary enquiry  may  be  continued  for  many  weeks. 
The  words  of  secL  3,  "  all  persons  "  **  committed,"  ap- 
ply as  well  to  the  case  of  one  committed  from  the  1st  to 
the  10th  of  the  month  as  of  one  who  is  so  from  the  10th 
to  the  day  of  trial.  The  warrant  differs  from  a  warrant 
of  commitment  for  trial  only  in  the  part  which  directs 
the  party  to  be  brought  up  for  further  examination. 
The  expression,  to  '*  commit,"  is  constantly  used  with 
reference  to  a  committal  for  further  examination;  as  in 
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2  Half^s  P.  C.  120,  part  2.  c.  14.  (where  it  is  said  that  Q,ueeiC»  Bench. 

the  prisoner  may  be  "  committed  to  some  near  safe  * 

place  of  custody,  till  the  examinations  can  be  taken  '*),     The  Qunx 
and  the  judgments  of  this  Court  in  Davis  v.  Capper  (a).  The 

It  would  be  properly  returned  to  a  habeas  corpus,  that  Lokdon. 
the  prisoner  was  committed  under  the  Lord  Mayor's 
warrant  for  felony*  The  words  in  sect  3,  ^^  held  to 
bail  or  committed  to  prison  for  any  offence,"  do  not  ne- 
cessarily imply  a  final  holding  to  bail  or  committing  for 
trial.  Bail  is  taken  where  parties  are  to  be  re-examined ; 
and  a  prisoner  finally  committed  is  committed  only 
on  suspicion.  That  committal  is  for  an  offence  in  the 
same  sense  only  as  the  committal  for  further  examina- 
tion. As  to  the  objection  stated  in  the  affidavit  on 
shewing  cause,  that  the  examinations  are  not  yet  made 
up  and  signed,  that  is  in  itself  a  matter  of  complaint. 
The  examinations  ought  to  be  signed  from  time  to  time 
as  they  are  taken,  so  that,  if  any  addition  is  made  after- 
wards, it  may  appear  that  the  new  matter  was  added 
after  the  original  deposition  was  finished.  Any  sugges- 
tion that  an  ill  use  might  be  made  of  the  examinations 
before  the  trial  would  apply  equally  to  the  privilege, 
which  is  not  questioned,  of  having  them  as  soon  as  the 
party  is  committed.  It  appears  on  affidavit  that  the 
prosecutors  have  obtained  copies  of  the  depositions. 

Lord  Denman  C.  J.  This  rule  must  be  discharged. 
The  preamble  of  stat.  6  &  7  fF.  4.  c.  114.  clearly  con- 
fines the  purposes  of  the  act  to  the  trial  of  the  accused 
party.  The  recital,  "  Whereas  it  is  just "  &c.,  does  not 
mean  that  the  justices  should  have  power  to  try,  on 

(a)  10^  ^  C.  28. 
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Vakume  K      heftriDir  both  sides,  whether  the  aocnsed  penon  is  gvSttw 
1844.  »  o      ^ 

or  DoC     The  legislature  never  intended  to  give  them 


^^"^  such  an  anthori^ ;  and  it  would  be  eztremeiy  mil- 
JjKdiUjor of  ^^^^^^^^'O'  ^  ^^7  ^^'^  taught  to  think  diat  di^  pos- 
l^»>»-  seased  it.  As  to  die  <" person"  ^having  the  lawful 
custody"  of  the  examinations  perhaps  any  person  in 
whose  hands  diey  properly  were  might  answer  diat  de- 
scription, if  the  demand  of  them  were  in  aooordanoe 
with  the  statute.  A  doubt  arose  in  my  mind  from  the 
words  <*  committed  to  prison  for  any  oflenoe."  The 
commitment  here  is  not  ^  for  any  oflfence."  A  distinC' 
tion  is  oonstandy  made  between  cases  in  which  the 
commitment  is  for  the  offence  and  those  in  which  the 
determination  is  suspended  and  the  parQr  committed  hi 
the  mean  dme.  Here  the  magistrate  must  be  taken  to 
have  retained  the  power  of  saying  that,  although  enough 
q>peared  to  authorise  remanding  there  was  not  ulti- 
mately enough  to  warrant  him  in  committing.  In  the 
interval,  this  application  is  made. 

Pattesok  J.  The  preamble  of  the  act  is  against  this 
applicadcMi.  The  enactment  in  sect  1,  as  to  counsel, 
relates  to  the  trial  only.  But  I  found  my  judgment 
entirely  on  this,  that  a  prisoner  is  not  committed  for  the 
oflfence  till  be  is  committed  for  trial.  Until  that  time 
he  b  committed  only  for  further  examination. 

CoLEBioGE  J.  This  is  an  important  question,  for,  if 
the  constructi<m  given  to  the  act  on  behalf  of  the  de- 
fendant be  correct,  the  magbtrate  has  no  discretion,  but 
must  give  copies  of  the  examinations  as  they  proceed, 
whatever  number  of  persons,  in  or  out  of  custody,  may 
be  implicated,  and  however  prejudicial  the  proceeding 
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may  be  to  the  "purposes  of  justice.    The  preamble  and  Q«0m*«  SetuA. 

title  of  the  act  seem  clearly  applicable  to  the  first  two  

sections.     *^  Full  answer  and  defence''  are  well  known  ^''" 

expressions,  and  apply  to  a  trial  in  Court,  which  is  ixjidSmircf 

directly  contemplated  in  the  provision  for  defence  by      l«n>oK. 

counsel  in  sect  1.     The  introductory  parts  of  the  act, 

therefore,  do  not  support  the  present  rule.    It  must  be 

grounded  on  sect.  3 :  and  the  question  on  that  clause  is, 

whether  the  party  applying  is  at  this  time  committed  to 

prison  ^^  for  any  offence ;''  and  I  think  he  is  not     The 

person  who  comes  within  sect  S  is  entitled  to  copies  of 

the  examinations  '*  on  demand ;''  and  this  is  referred  to 

by  the  words  <<  such  demand''  in  the  subsequent  part  of 

the  clause,  which  relates  expressly  to  a  demand  for  the 

purpose  of  trial  at  the  assizes  or  sessions.     And,  if  the 

privilege  of  demand  is  not  confined  to  the  case  in  which 

there  is  to  be  a  trial,  but  arises  equally  whether  the 

accused  party  be  committed  or  not,  may  it  not  be  said 

that  the  magistrate,  even  if  he  ultimately  dismisses  the 

charge,  is  bound  to  give  copies  of  the  depositions  ? 

WiGHTMAN  J.  This  motion  was  first  made  before 
me ;  and  I  held  the  same  opinion  which  I  entertain 
now :  but  I  thought  the  case  fit  for  discussion  in  this 
Court,  on  account  of  its  importance.  The  preamble  and 
title  of  the  act  refer  directly  to  a  defence  on  triaL  Sect  S 
gives  additional  advantages  to  those  announced  before : 
the  words  do  not  expressly  apply  to  the  case  in  which 
a  trial  is  to  take  place ;  but,  considering  the  title  and 
preamble,  and  the  proviso  of  sect.  S,  I  think  that  case 
must  be  contemplated.  And  committal  for  reexamin- 
ation is  not  committal  for  an  ofience>  but  for  fiirther 
inquiry  into  the  charge. 
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FtfftMM  r.  Lord  Dekhan  C  J.   We  do  not  at  all  proceed  upon 

^^^*  the  want  of  signature  to  the  examinations.     It  is  the 

TIk  Qd£kv  magistrate's  daty  to  sign  every  deposition  (the  witness 

The  having  first  signed  it)  as  the  proceedings  go  on. 

Lo!!^  Rule  discharged. 


Momdojf,  Ex  parte  Davies. 

A  duly  ad-         iTf    J^.  WILLIAMS^  in  Michaelmas  term  last,  obtained 

milted  «nonicj    Y^  • 

ofooeof  the  a  rule  calling  upon  the  Incorporated  Law  Society 

(ia        to  shew  cause  why  Mr.  William  Rers,  a  practising  at- 


^r^^^Zadag    tomcy  in   Waksj  should  not  make  an  affidavit  stating 
tiiM^^e'^     that  he  was  duly  admitted  an  attorney  of  the  Court  of 


-    ^  -^  ^M^^   Great  Sessions  in  JfaleSj  6th  Jpril  1830,  and  was  prac- 

11  V.  4.  & 

1  If.  4.  c  7a,  tisinsT  in  the  said  court  as  an  attorney  at  the  time  of  the 

and  it  enrolled  ^  ^ 

oQ  the  shilling   passing  of  Stat.  11  G.  4.  &  1  IV.  4.  r.  70^  and  that  his 

act,  cect.  16,      name  was  duly  entered  upon  the  roll  of  the  Court  of 

acco^ii^lyUi    Queen's  Bench  pursuant  to  sect.  1 6  of  that  act ;  and  also 

CMutsstlrttf.  stating  the  actual  execution  of  a  contract,  being  articles 

r*"^*?*^"    of  clerkship,  dated  28th  October  184S,  made  between 

tMNM  against  '^^  ' 

persons  resid.     tjjg  gjjj   fViUtam  Rccs  and  William  Dcrcics.  and  their 

ing,  at  the 

commencement  places  of  abode  respectively,  together  with  the  day  on 
widiintheprin-  which  &a ;  and  why  it  should  not  be  deemed  a  sufficient 

cipsli^v  is  a 

'•practising       Compliance  with  stat  6  &  7  Vict.  c.  73.  s.  8. ;  and  why 
solicitor  in        ^he  Master  should  not  enrol  and  register  the  contract. 


ivwn,"  within  ^"^  ^^^  ^^^  affidavit,  and  make  and  sign  a  menioran- 

itat.  6&7  Ficf. 

c  73.  s.  S. 

And  a  person,  who,  since  that  act  came  into  operation,  has  been  articled  to  such  attorney 

as  a  clerk,  and  has  paid  the  higher  dulj  on  his  articles  of  clerkship,  under  stat.  55  G.  S. 

c.  184.  sched.  Part  ht  in  order  to  admission  as  an  attorney  in  the  Courts  at  JTeslmuuUr^ 

is  entitled  to  base  an  affidsTit  made  and  filed,  and  the  articles  of  clerkship  registered, 

ncoording  to  stat.  6  &  7  ficf.  c.  73.  s.  8. 
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dum  of  the  day  of  such  affidavit  upon  sucb  affidavit,   QueeiCs  Bench. 

and  also  upon  the  contract.  '___ 

The  affidavit  on  which  the  rule  was  obtained  stated       ^  P*"^ 

Daviss. 

that  William  Bees^  of  &c.,  was  duly  admitted  an  attorney 
of  the  Court  of  great  sessions  in  Walesj  6th  April  1830, 
and  was,  on  23d  Ju/y,  1830,  practising  as  an  attorney 
in  the  said  court;  and  that  his  name  was,  on  I4th  No^ 
vember,  1830,  duly  entered  upon  the  roll  of  the  Court 
of  Queen's  Bench  at  Westminster^  pursuant  to  stat.  11 
G.  4.  &  1  W.  4f.  c.  70.  5.  16.  That,  by  articles  of  agree- 
ment, dated  28th  October  1843,  and  made  between  the 
said  William  Rees  of  the  one  part  and  William  Davies 
of  the  other  part,  the  said  W.  Davies^  for  the  consider- 
ation therein  mentioned,  did  put,  place  and  hind  him- 
self clerk  to  the  said  W.  Rees^  to  serve  him  in  the  pro- 
fession of  an  attorney  at  law  and  solicitor  in  Chancery 
from  the  day  of  the  date  of  said  articles,  for  the  term 
of  five  years  thence  next  ensuing.  That  the  said  ar- 
ticles were  executed  by  the  said  W.  Rees  and  W.  Davies 
respectively,  28th  October  1843.  That  doubts  had 
arisen  whether  W.  ReeSy  not  having  been  admitted  an 
attorney  of  the  Court  of  Queen's  Bench,  though  his 
name  was  duly  entered  on  the  roll  kept  for  that  pur- 
pose pursuant  to  the  said  sixteenth  section  &&,  and 
though  he  had  been  at  the  time  of  the  passing  of  the 
said  act  admitted  in,  and  was  at  the  time  of  the  passing 
of  the  said  act  practising  as  an  attorney  of,  the  said 
Court  of  great  sessions,  could  legally  take  an  articled 
clerk,  and  could  make  the  affidavit  required  by  stat. 
6  &  7  Fict.  c.  73.  s.  8.  And  that  the  said  W.  Rees  was 
on  28  th  October  last,  and  is  now,  a  practising  attorney 
in  Wales. 

VOL.  V.   N.  s.  p  p 
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Voiuime  V. 
1844'. 

£z  pmrte 
Datiis. 


Sir  JF*.  PoUockj  Attorney  General,  and  F.  Babhison  now 
shewed  cause.  This  is  an  application,  under  the  recent 
act  for  the  amendment  of  the  laws  relating  to  attorneys, 
on  behalf  of  a  clerk  articled  to  an  attorney  practising  in 
Wales  only,  to  have  the  necessary  affidavit  of  his  master 
having  been  duly  admitted  an  attorney,  and  of  the  con- 
tract to  serve  having  been  duly  executed  (a).     The  act 

(a)  Sut  6  &  7  Vict.  c.  73,  **  For  consolidating  and  amending  tereral 
of  the  laws  relating  to  attorneys  and  solicitors  practising  in  Smgtand 
and  Walet^  enacts,  by  sect.  S,  *^  that,  except  as  hereinafter  mentioned, 
no  person  shall,  from  and  aAer  the  passing  of  this  act,  be  capable  of  being 
admitted  and  enrolled  as  an  attorney  or  solicitor,  unlesa  such  penoo  shall 
have  been  Ixnind  by  contract  in  writing  to  serre  as  clerk  for  and  during 
the  term  of  five  years  to  a  practising  attorney  or  solicitor  in  Engkmd  or 
Wlalttf  and  shall  have  duly  serred  under  such  contract  for  and  during  the 
said  term  of  five  years,  and  also  unless  such  person  shall,  after  the  ex- 
piration of  the  said  term  of  five  years,  have  been  examined  and  sworn  in 
the  manner  hereinafter  directed :  provided  always,  that  any  person  who 
now  is  or  shall  hereafter  be  bound  by  contract  in  writing  to  senre  as  clerk 
to  a  practising  attorney  or  solicitor  of  the  Court  of  Common  Pleas  of 
the  county  pabtine  of  LaucasUr  or  the  Court  of  pleas  of  the  county 
palatine  of  Durham  respectively  for  the  term  of  five  years,  and  shall  con- 
tinue in  such  service  for  and  during  the  said  term,  and  shall  during  the 
whole  of  such  term  have  been  actually  employed  by  such  attorney  or  so- 
licitor, or  by  the  London  agent  of  any  such  attorney  or  solicitor,  or  by  any 
practising  barrister  or  special  pleader,  with  the  consent  of  such  attorney 
or  solicitor,  for  any  part  of  the  said  term  not  excci>ding  one  year,  shall 
be  admitted  aiid  enrolled  an  attorney  of  the  said  last  mentioned  courts 
respectively  as  heretofore,  on  his  satisfying  the  Judges  for  the  time  being 
of  the  said  Courts  respectively  of  his  being  qualified  to  act  as  an  attorney 
or  solicitor.** 

Sect.  8  enacts :  *<  That  whenever  any  person  sliall  after  the  passing  of 
this  act  be  bound  by  contract  in  writing  to  serve  as  a  clerk  to  any  attorney 
or  solicitor  as  aforesaid,  tlie  attorney  or  solicitor  to  whom  such  person  shall 
be  so  bound  as  aforesaid  shall,  within  six  months  after  the  date  of  every 
such  contract,  make  and  duly  swear,  or  cause  or  procure  to  be  made  and 
duly  sworn,  an  affidavit  or  affidavits  of  such  attorney  or  solicitor  having 
been  duly  admitted,  and  also  of  the  actual  execution  of  every  such  con- 
tract by  him  the  said  attorney  or  solicitor  a^^d  by  the  person  so  to  be 
bound  to  serve  him  as  a  clerk  as  aforesaid ;  and  n  every  such  affidavit 
shall  be  specified  tlic  nn:r.es  of  every  such  attorney  or  solicitor  and  of 
every  such   person   so  Iwund,   and  their  places  of  abode  resiKXtively, 
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contains  a  special  provision  as  to  practising  attorneys  Queen's  Bench, 
of  the  courts  of  the  counties  palatine  of  Lancaster  and  ' 

Durham^  but  none  as  to  attorneys  practising  in  the  DAvntrnT 
Court  of  great  sessions  in  Wales :  and  the  substantial 
question  for  the  decision  of  this  Court  is,  whether  an 
attorney,  who  under  the  authority  of  stat.  11  G.  4.  & 
1  JV.  4.  c.  70.  continues  to  practise  in  Wales^  is  <^  a 
practising  attorney  or  solicitor  in  England  or  Wales " 
within  Stat,  6  &  7  Vict.  c.  73.  5.  3.  By  stat.  11  G.  4.  & 
1  W.  4.  c.  70.  5.  1 6.  all  persons  who  on  or  before  the 
passing  of  the  act  had  been  admitted  as  attorneys,  and 
were  then  practising  in  the  Courts  of  great  sessions  in 
IValesy  are  entitled,  upon  the  payment  of  one  shilling,  to 
have  their  names  entered  upon  a  roll  to  be  kept  for  that 
purpose  in  each  of  the  superior  courts  of  Westminster^ 
and  thereupon  be  allowed  to  practise  in  such  courts  in 
all  actions  and  suits  against  persons  residing  at  the  com- 
mencement of  the  suit  within  the  principality  of  Wales  ; 
and  all  persons  having  served  or  then  actually  serving 
as  clerks  to  such  attorneys  under  articles,  and  who  would 
otherwise  be  entided  to  be  admitted  as  attorneys  of  the 
Court  of  great  sessions,  might,  on  or  before  the  ex- 
piration of  six  months  after  the  passing  of  the  act,  be 
admitted  as  attorneys  of  the  said  courts  at  Westminster 
for  the  purpose  of  practising  there,  in  the  like  matters 
only,  without  payment  of  any  greater  duty  than  would 


together  with  the  day  on  which  such  contract  was  actually  executed ;  and 
every  such  affidavit  shaU  be  filed  within  six  months  next  after  the  ex- 
ecution of  the  said  contract  with  and  by  the  officer  appointed  or  to  be 
appointed  for  that  purpose  as  hereinafter  mentioned,  who  shall  thereupon 
enrol  and  register  the  said  contract,  and  shall  make  and  sign  a  memoran- 
dum of  the  day  of  filing  such  affidavit  upon  such  affidavit  and  also  upon 
the  said  contract.** 

p  p  2 
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be  then  payable  by  law  upon  their  admission  as  attorneys 
of  such  Courts  of  great  sessions.     By  sect.  17  attorneys 
of  the  Court  of  great  sessions  may  be  admitted  as  at- 
torneys of  the  Courts  at  Westminster,  on  payment  of  the 
difference  of  duty ;  and  all  persons  having  served,  or 
then  actually  servings  under  articles  as  clerks  to  such 
attorneys  of  the  courts  of  sessions  or  great  sessions  may, 
at  the  expiration  of  their  respective  times  of  service,  be 
admitted  as  attorneys  of  the  courts  at  IVestwunster^  in  like 
manner  and  upon  payment  of  the  like  dnt^  as  if  they 
bad  served  under  articles  as  clerks  to  attorneys  of  the 
last  mentioned  courts.     Mr.  Rees  is  an  attorney  on  the 
shilling  roll,  and,  as  such,  practises  as  an  officer  of  this 
court  in  the  limited  manner  authorised  by  sect.  16 ;  the 
question  is  whether  these  old  attorneys  of  the  Court  of 
great  sessions,  being  only  limited  officers  of  this  court, 
are  to  have  more  extensive  powers  as  to  qualifying  their 
articled  clerks  than  are  reserved  for  the  attorneys  of  the 
counties  palatine  o(  Lancaster  and  Durham  by  stat.  6  8c  7 
Vict.  c.  73.  5.  3.     IPatteson  J.    Stat.  1 1  G.  4.  &  1  fV.  4. 
c.  70.  ss.  16,  17.  makes  provisions  as  to  persons  '^having 
served  or  now  actually  serving  "  as  articled  clerks.     Do 
you  contend  that  the  operation  of  that  act  and  the  re- 
cent statute  is  to  prevent  an  attorney  on  the  shilling 
roll  from  qualifying  a  clerk  at  all?]     Unless  he  has 
some  general  right  under  stat.  2  G.  2.  r.  23.   that  will 
1)e  so.     The  Courts  of  sessions  and  great  sessions  are 
abolished :  certain  persons  who  were  formerly  attorneys 
of  those  courts  may  practise  in  a  limited  way,  and  confer 
certain   privileges   and  qualifications   on   persons  who, 
when  stat.  1 1  G.  4.  &  1  n\  4.  r.  70.  passed,  bad  served 
or  were  serving  as  their  articled  clerks:  but  the  act 
contains  no  similar  provisions  as  to  future  clerks.     The 
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words  in  stat  6  &  7  Vict.  c.  73.  s.  3.,  "  practising  at-  QueerCt  Bench. 

1844. 
lorney  or  solicitor  in  Etigland  or  Wales"  must  be  con- '__ 

strucd  with  some  limitations ;  otherwise  they  will  include  ^^v^ 
attorneys  of  local  courts :  and  the  limitation  which  seems 
reasonable  is  to  construe  the  word  "  attorney  "  as  mean- 
ing an  attorney  admitted  of  one  of  the  superior  courts 
at  Westminster.  This  construction  is  borne  out  by  the 
circumstance  that  the  legislature  found  it  necessary  to 
insert  the  saving  clause  as  to  attorneys  of  the  counties 
palatine:  and,  if  it  had  not  been  in  contemplation  that 
Stat.  11  G.  4.  &  1  fF.  4.  r.  70.  would  have  a  similar  inr 
capacitating  effect,  sect.  1 7  of  that  act  would  have  been 
unnecessary. 

But  it  will  be  contended  that  the  legislature  has  mis- 
taken the  state  of  the  law  as  it  existed  at  the  time  of  the 
passing  of  the  last  mentioned  act ;  and  reliance  will  be 
placed  on  stat  2  G.  2.  c.  23.  (a).  That  act,  sect.  1,  ex- 
cluded persons  from  acting  as  attorneys  in  the  Q>urts 
of  King's  Bench,  Gammon  Pleas,  or  Exchequer,  or  the 
Duchy  of  Lancaster^  or  in  any  of  the  courts  of  great 
sessions  in  Wales^  or  in  any  of  the  courts  of  the  counties 
palatine  of  Cliestery  Lancaster  and  Durham^  or  any  other 
court  of  record  in  England  wherein  attorneys  had  been 
accustomably  admitted  and  sworn,  unless  such  person 
should  take  the  oath  &c.,  and  should  also  be  admitted 
and  inrolled  in  such  of  the  said  courts  where  he  should 
act  as  an  attorney :  and  by  sect.  6  it  was  enacted  that 
no  person,  who  had  not  been  sworn,  admitted  and  en- 
rolled before  a  specified  day,  should  be  permitted  to  act 
as  an  attorney,  unless,  amongst  other  qualifications,  such 
person  should  ^'  have  been  bound,  by  contract  in  writing, 

(a)  INIade  perpetual  by  stat.  30  G.  2.  c.  19.  «.  75. 
P  P   3 
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years,  to  an  attorney  duly  and  I^ally  sworn  and  ad- 


DATI1&  mittedy  as  hereinbefore  is  directed,  in  some  or  one  of 
the  courts  hereinbefore  menuoned."  It  most  be  ad- 
mitted that,  if  this  enactment  be  coostmed  literally, 
clerkship  with  an  attorney  of  any  one  of  the  courts 
mentioned  in  the  first  section  would  hare  entitled  the 
clerk  to  be  admitted  in  all  or  any  of  the  courts.  But, 
whaterer  might  be  the  case  at  the  time  when  that  act 
was  passed,  and  when  no  stamp  duties  were  charged 
on  articles  of  clerkship,  the  imposition  of  a  variable 
scale  of  stamp  duties  introduced  a  material  distinction. 
The  act  54  G.  3.  r.  14.,  by  sect.  1,  imposed  upon  such 
articles  a  duty  of  one  hundred  pounds  where  the  bind- 
ing was  in  order  to  admission  as  an  attorney  in  any 
of  his  Majesty's  courts  at  ffesiminsierj  and  only  fifty 
pounds  where  the  binding  was  in  order  to  admission  as 
an  attorney  in  any  of  the  courts  of  great  sessions  in 
n'aies  or  certain  other  courts ;  a  proportion  preserved 
by  all  subsequent  acts  charging  stamp  duties  on  articles 
of  clerkship  (a).  By  stat.  9  G.  4.  c.  49.  5.  4.  the  com- 
missioners of  stamps  were  authorised,  whenever  thereto 
required,  and  although  six  months  should  have  elapsed 
from  the  date  of  the  articles,  upon  payment  of  the 
larger  stamp  duty,  to  stamp  the  articles  if  previously 
stamped  with  a  stamp  denoting  the  payment  of  the 
lower  duty,  under  which  any  person  might  have  served 
or  become  bound  to  serve  as  a  clerk  in  order  to  his 
admission  in  any  of  the  courts  of  great  sessions  in 
n'aksj  or  the  said  other  courts;  and  thereupon  the 
person  having  so  served  was  to  be  capable  of  being  ad- 

(a)  Suu.  44  C.  3-  c.  9S.  M:htd.(A.}t  4S  G.  3.  c.  lly.  MifacO.  Part  I^ 
53  G.  3.  c.  I  Si.  schcd  Tart  I. 
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mitted  an  attorney  or  solicitor  in  any  one  or  more  of  Queen*s  Bench. 


1844. 


his  Majesty's  courts  at  Weslmitister.   This  might  be  done 

without  the  payment  of  any  penalty :  but  it  does  not       ^  P*^ 

follow  that  it  might  previously  have  been  done  upon  the 

payment  of  a  penalty;  stat  11  G.  4.  &  1  fF.  4.  c.  70. 

5.  1 7.  is  inconsistent  with  that  view ;  for  it  confers  the 

same  privilege,   but  confines  it  si^ecifically  to  persons 

having  served  or  then  actually  serving. 

Sir  W.  W.  Follettj  Solicitor  General,  Chilton  and 
£.  V,  Williams^  contra.  Mr.  Rees  falls  within  the  literal 
meaning  of  the  expression  ^^  practising  attorney  or 
solicitor  in  England  or  Wales :*'  and  the  special  pro- 
vision as  to  Lancaster  and  Durham  shews  that,  as 
regards  Wales^  the  enactment  is  not  to  receive  a  limited 
construction.  The  difficulty,  if  there  be  one,  arises 
rather  from  the  expression  ^'  duly  admitted  "  in  sect.  8 : 
it  is  not  added  '^  of  the  Courts  at  Westminster*^  Mr. 
Rees  was  duly  admitted  of  the  Couit  of  great  sessions; 
and  he  is  duly  entered  on  the  shilling  roll  as  an  attorney 
entitled  to  practise  in  Wales:  if|  on  his  making  an 
affidavit  according  to  the  facts,  the  Court  should  hold 
him  not  to  be  a  person  with  whom  a  clerkship  can  be 
served  so  as  to  qualify  the  clerk  to  be  admitted  an 
attorney  of  the  Courts  at  Westminster^  it  will  follow  that 
an  attorney  on  the  shilling  roll  cannot  take  a  clerk  at  all. 
It  is  clear  that,  under  stat.  2  G.  2.  r.  23.  ss.  1,  5.,  clerks 
articled  to  attorneys  of  the  Courts  of  the  principality 
were  entitled,  if  in  other  respects  duly  qualified,  to  be 
admitted  attorneys  of  the  Courts  at  Westminster :  and, 
when  fiscal  regulations  had  caused  certain  distinctions, 
the  right  was  qualified  to  this  extent  only,  that  no 
person  could  be  admitted  of  the  Courts  at  Westminster 
V  i»  4 
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without  payment  of  the  higher  duty.  It  may  be  con- 
ceded that,  in  the  WeWi  Judicature  Act,  1 1  G.  4.  & 
\  W.4t.  c.  70.  5. 17.f  the  legislature  overlooked  the  re- 
medy which  already  existed  under  stat.  9  G.  4.  c.  49. 
5.  4. :  but  the  last  mentioned  enactment  is  a  clear  re- 
cognition of  the  fact  that  the  distinction  between  the 
attorneys  of  the  WeUh  courts  and  those  of  the  EngUsft 
/courts  is  purely  fiscal  (a).  The  Welsh  Judicature  Act 
gives  the  Welsh  attorney  the  option  of  becoming  an 
attorney  of  the  English  courts,  without  any  limitation, 
on  the  payment  of  certain  duties,  or  of  remaining  on 
his  old  footing,  on  payment  of  a  shilling.  But  he  is 
not  on  the  same  footing  if  he  cannot  take  a  clerk.  He 
cannot  take  one  at  the  lower  duty,  because,  the  Court 
of  great  sessions  having  been  abolished,  the  clerk  can- 
not now  be  bound  in  order  to  his  admission  as  an  at- 
torney of  that  Court  And,  without  reference  to  the 
Welsh  Judicature  Act,  a  person  might  have  been  bound 
to  an  attorney  of  the  Court  of  great  sessions,  paying 
the  higher  duty  in  order  to  his  admission  as  an  attorney 
of  the  Courts  at  Westminster ^  and  was  entitled  to  be  ad- 
mitted an  attorney  of  those  Courts  in  respect  of  bis 
service  under  such  articles ;  Ex  parte  Williams  (b).     In 


(a)  It  seems  that,  under  stat.  9  G.  4.  c.  49.  «.  4.,  the  clerk  to  the 
H^elsh  attorney  must  have  paid  I20i.  in  addition  to  the  previous  stamp  duty, 
whilst  under  stat.  1 1  G.  4.  &  I  fT.  4.  c.  70.  s.  1 7.  he,  at  the  most,  would 
have  only  to  make  up  the  difference.  But,  if  sects.  16,  17  arc  to  be  taken 
literally,  the  duties  there  mentioned  are  not  the  duties  on  the  articles  of 
clerkship  but  those  on  the  admission  of  attorneys,  which  are  the  same,  25/., 
in  all  the  courts  in  question ;  and  an  attorney  of  the  Court  of  great  ses- 
sions, or  the  courts  of  the  counties  palatine,  is  exempted  from  the  payment 
of  that  and  all  other  stamp  duties,  on  his  being  admitted  an  attorney  of 
the  Courts  at  Westmintler.  See  stet.  55  G,  3.  c,  1S4.  Rched.  Part  I. 
Admission, 

(6)  5  A.  i  E,  140 
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the   present  case   the   applicant   has   paid  the  higher  Quten^s  Benck. 
duty  (a).  * 


Lord  Denman  C.  J.     I  am  of  opinion  that  this  may 
be  done. 

Patteson  J.  In  my  opinion  this  rule  must  be  made 
absolute.  Before  the  revenue  laws  created  a  distinction, 
between  the  two  classes  of  attorneys,  articles  to  an  at- 
torney "  in  some  or  one  of  the  Courts  hereinbefore  men- 
tioned "  {b)y  of  which  any  Court  of  great  sessions  in 
Wales  is  one,  qualified  the  clerk  who  duly  served  under 
them  to  be  admitted  an  attorney  of  any  of  the  Courts. 
The  charging  of  a  double  duty  upon  bindings  in  order  to 
admission  in  the  superior  Courts  introduced  a  difficulty, 
where  the  clerk,  after  paying  the  lower  duty,  wished  to 
be  admitted  in  the  superior  Courts:  tliat  difficulty, 
however,  is  provided  for  by  stat.  9  G.  4.  c.  49.  s.  4., 
which  is  not  repealed  by  stat.  6  &  7  Vict.  c.  73.,  but 
still  applies  to  the  counties  palatine  of  Lancaster  and 
Durham ;  and,  even  as  to  the  courts  of  great  sessions 
in  Walesy  which  are  abolished  by  the  Welsh  Judicature 
Act,  such  clerks  to  attorneys  in  those  Courts  as  were,  at 
the  passing  of  the  act,  under  articles  that  had  more 
than  six  months  to  run  were,  by  a  little  inadvertence, 
left  to  the  remedy  provided  by  stat.  9  G.  4.  c.  49.  s.  4. 
The  latter  part  of  stat.  11  G.  4.  &  1  W^.4.  c.  70.  s.  17. 
seems  at  first  sight  to  be  stat.  9  G.  4.  c,  49.  s.  4.  over 
again;  but,  as  the  enactment  last  mentioned  only  au- 
thorises the  imposition  of  the  higher  stamp,  a  doubt 
may  have  arisen  as  to  the  validity  of  a  service  under 

(a)  This  was  not  disputed.  (6)  Stat.  2  G.  3.  c.  123.  ».  5. 


£x  parte 
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such  articles;  and  the  clause  may  have  been  inserted 
out  of  caution.  As  regards  the  present  act,  6  &  7  Vicf, 
c.  73.  5.  S.,  I  can  see  no  reason  why  an  attorney  on  the 
shilling  roll  should  not  be  permitted  to  take  an  articled 
clerk :  but,  the  Courts  of  great  sessions  having  been 
abolished,  he  cannot  do  so  except  upon  the  payment  of 
the  higher  duty  as  upon  a  binding  in  order  to  the  ad- 
mission of  the  clerk  as  an  attorney  of  the  Courts  at 
fVesiminstet'. 


Coleridge  and  Wjgiitman  Js.  concurred. 

Rule  absolute. 


Tueidat/, 
Janueay  30th. 


LoBB  and  Knight  against  Stanley. 


On  an  issue         A  SSUMPSIT  for  goods  sold  and  delivered,  and  on 

whether  de-  Jl\. 

fendant,  a  cer-  an  aCCOUnt  Stated. 

nipt,  had  giren  The  defendant  pleaded  his  bankruptcy  and  certificate, 
inisesignMl^y  the  fiat  being  laid  (under  a  scilicet)  on  17th  July  1841 ; 
and  that  the  causes  of  action  accrued  before  he  be- 
came a  bankrupt. 

Keplication.     That,  after  the  making  of  the  promises 
in  the  declaration  mentioned,  and  after  defendant  be- 


him  after  his 
bankruptcy, 
so  as,  under 
Btat.  6  G,  4. 
c  16.  J.  131., 
to  revive  a 
claim  barred 
by  the  certifi- 
cate, the  fol- 
lowing letter  was  produced,  written  by  him.  **  Mr.  Stanley  begs  to  inform  "  the  plaintifTs 
•*  that  he  will  take  an  early  opportunity  of  settling  tlioir  account :  but  Mr.  Stanlet/  objects 
\o  give  his  bill.  Mr.  Stanley  regrets  that  he  has  been  prevented  from  answering  **  the 
plaintiffs*  *<  letter  before.     Crescent,  Saturday."     Evidence  of  the  amount  due  was  given. 

1.  Held,  tiiat  Che  letter  was  sufficiently  signed. 

2.  Admitted,  that  parol  evidence  might  be  given  of  the  time  at  which  it  was  written. 

3.  Held  a  sufficient  promise,  notice  having  been  given  to  the  defendant  to  produce  the 
letter  of  the  plaintiffs  referred  to,  which  hud  not  been  done. 

Though  two  other  letters,  written  by  defendant  about  the  same  time,  were  produced  by 
the  plaintiffs,  in  one  of  which  defendant,  referring  to  some  request  of  plaintiffs,  promised 
to  discliarge  plaintiffs*  account  ai  soon  as  he  could,  and  in  tlie  other  said  he  would  give  a 
promissory  note ;  and  it  did  not  appear  in  what  order  of  time  the  three  were  written. 
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came  bankrupt  as  in  the  plea  mentioned,  and  before  the  Queen's  Bench. 

commencement  of  this  suit,  to  wit  4th  June  184?2,  de- 

fendant,  in  writing  signed  by  him,  assented  to,  and  then         ^obb 
ratified  and  confirmed,  the  said  promises  in  the  declar-       Stanlbt. 
ation  mentioned,  and  then  promised  plaintiffs  to  pay 
them  the  said  sums  of  money  therein  also  mentioned. 
Verification. 

Rejoinder  traversing  the  ratification.     Issue  thereftn. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  London 
sittings  after  last  term,  proof  of  the  amount  due  was 
given :  and  the  plaintiffs  gave  parol  evidence  to  shew 
that  three  letters,  which  they  produced,  were  written 
after  the  defendant's  bankruptcy,  and  were  in  his  hand- 
writing ;  and  that  verbal  applications  for  payment  had 
been  made  about  the  same  time.  No  evidence  was, 
however,  given  as  to  the  exact  dates,  nor  as  to  the  order 
in  which  the  letters  were  written.  They  were  put  in, 
and  read  in  the  following  order. 

(1.) 

"  Mr.  Stanley  cannot  comply  with  the  request  of 
Messrs.  Lobb  and  Co.,  but  will  discharge  their  account 
as  soon  as  he  possibly  can. 

«  Friday  r 

(2.) 
"  Mr.  &«;//^  begs  to  inform  ^Ir.  Lobb  that  he  will 
be  glad  to  give  him  a  promissory  note  or  bill  for  the 
amount  of  Mr.  Stanln/s  account,  payable  at  three 
months,  as  Mr.  Stanley  has  of  late  been  put  to  heavy 
expenses,  and  hopes  this  arrangement  will  be  satisfactory 
to  Mr.  Lobb. 

*'  3.  Crescent.     Thursday  Morning." 
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(3.) 
"  Mr.  Stanley  begs  to  inform  Messrs.  Lobb  and  Co. 
that  he  will  take  an  early  opportunity  of  settling  their 
account :  but  Mr.  Stanley  objects  to  give  his  bill.  Mr. 
Stanley  regrets  that  he  has  been  prevented  from  an- 
swering Messrs.  ZxM  and  Co.'s  letter  before. 

« Crescent.     Saturday." 


There  were  no  dates  or  signatures  to  the  letters,  ex- 
cept as  above.  Notice  had  been  given  to  produce  the 
letter  of  the  plaintiffs ;  but  none  was  produced.  The 
defendants  counsel  contended  that  the  issue  was  not 
proved  by  the  plaintiffs,  the  letters  not  being  signed  or 
dated,  and  containing  no  explicit  promise.  A  verdict 
was  taken  for  the  plaintiffs,  and  leave  given  to  move  for 
a  nonsuit.  In  this  term  Whateley  obtained  a  rule  ac- 
cordingly. 


Thesiger  and  Ogle  now  shewed  cause.  The  question 
arises  under  stat.  6  G.  4.  c.  16.  5. 131.,  which  protects  a 
certificated  bankrupt  from  liability  to  satisfy  debts  &c. 
discharged  by  the  certificate,  *^  upon  any  contract,  pro- 
mise or  agreement  made  or  to  be  made  after  the  suing 
out  of  the  commission,  unless  such  promise,  contract  or 
agreement  be  made  in  writing,  signed  by  the  bankrupt, 
or  by  some  person  thereto  lawfully  authorized  in  writing 
by  such  bankrupt.**  Now  the  words  of  the  Statute  of 
Frauds,  29  C  2.  c.  3.,  in  sect.  4,  are  "  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized;" 
and,  in  sect.  17,   **  that  some  note  or  memorandum  in 
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writing  of  the  said  bargain  be  made  and  signed  by  the   Queen's  Bench, 

I  QA,A, 

parties  to  be  charged  by  such  contract,  or  their  agents  * 

thereto  lawfully  authorized.**  There  is  no  difference,  so  I-o** 
far  as  regards  the  present  question,  between  the  enact-  Stanlkt. 
nients  of  the  two  statutes,  and  therefore  the  decisions 
upon  one  will  apply  to  the  others  One  case  on  stat. 
6  G.  4?.  c.  16.  5. 131.,  Hubert  v.  Moreau  (a),  was  cited 
on  the  motion  for  this  rule.  The  defendant  there  wrote 
the  letter  with  his  own  hand,  adding  "something  that 
looked  like  an  M.;"  and  Best  C.J.  said,  "If  it  be  an 
M.,  I  am  of  opinion  that  it  is  not  sufficient,  as  the  sta-  * 
tute  requires  that  the  promise  should  be  signed."  And 
he  expressed  a  strong  opinion  that  parol  evidence  could 
not  be  given  of  the  time  of  writing  a  letter  which  had 
no  date.  A  motion  was  afterwards  made  for  a  verdict 
for  the  plaintiff,  or  a  new  trial ;  but  the  Court  of  Com- 
mon Pleas  refused  the  rule,  on  the  ground  that  there 
was  no  signature.  There  was  some  doubt  whether  the 
mark  made  really  was  an  M. ;  and,  at  any  rate,  it  was 
merely  the  initial  of  the  defendant's  surname :  the  Court 
seems  to  have  thought  that  no  signature  was  intended. 
But  here  the  name  is  inserted  in  the  defendant's  hand- 
writing, in  the  body  of  the  letter,  for  the  direct  purpose 
of  authenticating  the  document.  And  the  time  may 
clearly  be  supplied  by  parol  evidence.  That  was  de- 
cided under  the  Statute  of  Limitations,  9  G.  4.  r.  14. 
5.  1.,  in  Edmunds  V,  Dowries  (i).  Hartley  v.  Wharton  (c), 
on  sect.  5  of  that  statute,  is  to  the  same  effect.  As  to 
the  signature :    in  Knight  v.  Crockford  (d)  a  letter  be- 

(a)  2C,^r,  528.     In  banc,  12  /?.  Moore,  216. 

(6)  2  C.  ^  M,  459.  S,  C,  4  Tyrwh,  173.,  where  Bayley  B.  is  reported 
to  have  said  that  the  point,  as  to  evidence  of  the  date,  was  **at  least  doubt- 
ful." 

(c)  II  A.  ^  E.  934.  (rf)  1  Esp.  AT.  P.  C.  190. 
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ginning  '<  I,  James  Croct/ard^  agree  to  sell "  was  held 
to  be  suflBciendy  signed  under  sect.  4  of  the  Statute 
of  Frauds.  Under  sect  5  of  the  same  statute^  which 
requires  that  devises  of  lands  **  be  in  writing,  and 
signed  by  the  party  so  devising  the  same,  or  by  some 
other  person  in  his  presence  and  by  his  express  di- 
rections," it  was  held  that  the  following  words  in  the  be- 
ginning of  a  devise,  **  I  John  Stanley  make  this  ray  last 
will  and  testament,**  written  by  the  devisor  himself,  were 
sufficient ;  Ijemayne  v.  Stanley  (a).  In  Saunderson  v. 
Jackson  (6)  Lord  Eldon  clearly  was  disposed  to  adhere  to 
the  doctrine  of  Knight  v.  Crockford  (c),  though  he  con- 
sidered that  in  that  case  **  the  paper  was  meant  to  be 
incomplete  until  it  was  further  signed."  It  is  true  that, 
in  the  case  before  him  (which  arose  under  sect  1 7  of  the 
Statute  of  Frauds),  where  the  name  had  been  printed 
according  to  the  party's  habit,  he  preforred  resting  his 
decision  on  the  fact  that  the  signature  was  authenticated 
by  a  subsequent  letter ;  so  that  perhaps  the  actual  de- 
cision in  Saunderson  v.  Jackson  (b)  cannot  here  be  relied 
upon  as  a  direct  authority.  Johnson  v.  Dodgson{d) 
was  also  a  case  under  the  17th  section  of  the  Statute 
of  Frauds.  There  the  buyer,  John  Dodgson^  wrote  in 
his  own  book,  "  Sold  John  Dodgson  "  &c.,  which  was 
signed  by  the  vendor*s  agent ;  and  this  was  held 
sufficient  On  the  other  hand,  in  Hubert  v.  7iyv 
ha-ne  (e),  where  an  agreement,  not  shewn  to  be  written 
by  the  defendants,  contained  their  names  in  the  body, 
but  ended  <^  As  witness  our  hands,"  with  nothing  more, 
it  was^ield  that  thb  was  never  intended  to  be  sent 


(a)  3  Lev,  1. 

(c)  lEsp.N.P,  C.  190. 

(tf)  S  M  j-  G,  743. 


(6)  2  B.  ^  P,  238. 
(rf)  '2  3/  A-  ir,  653. 
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forth  as  the  complete  agreement  of  the  parties,  and  that  Qwen*s  Bench. 

sect.  4?   of  the   Statute   of  Frauds   was  not  satisfied.  ^       ' 

Here  there  can  be  no  doubt  that  the  letters  were  meant  ^>*' 
to  be  complete.  Under  sect.  4,  it  was  considered  Stammt. 
(though  not  expressly  decided)  by  Eyre  B.  that  the 
mere  introduction  by  a  party  of  his  name  into  a  docu- 
ment written  by  him  would  not  be  sufficient,  if  the  name 
was  introduced,  not  to  give  authenticity,  but  to  make 
clear  some  particular  term  of  the  agreement ;  Stokes  v. 
Moore  (a).  That  case  was  referred  to  in  Ogilvie  v.  JFW- 
jambe  (i),  where  the  defendant  wrote  a  letter  beginning, 
*^  Mr.  Foljambe  presents  his  compliments  "  &c.,  and  it 
was  held  enough,  under  the  same  section,  as  having 
"  the  effect  of  authenticating  the  instrument."  There, 
as  here,  the  Christian  name  did  not  appear.  Lastly, 
the  letters  contain  a  complete  promise.  They  may  all 
be  taken  together ;  Dobell  v.  Hutchinson  (c),  where 
Saunderson  v.  Jackson  {d)  was  relied  on.  But  the  third 
letter  alone  is  sufficient ;  and  the  others  may  be  left  out 
of  consideration. 

IVhateleyj  contra.  The  authorities  certainly  shew 
that  the  insertion  of  the  name  here  would  be  a  sufficient 
signature  under  the  Statute  of  Frauds  or  Lord  Tenter- 
dcii^s  Statute  of  Limitations.  Those  decisions,  however, 
are  scarcely  to  be  defended  on  principle ;  and,  if  the 
question  were  new,  probably  a  different  doctrine  would 
be  adopted.  The  Court  will  not,  in  the  case  of  a  dif- 
ferent statute,  apply  so  questionable  a  rule.  The  courts 
have  been  reluctant  to  extend  the  decisions  on  sects.  4 
and  1 7  of  the  Statute  of  Frauds :  as  in  Rights  Lessee 

(a)  1  Cor,  219.  (b)  3  ^fer.  5.?. 

(c)  5  A.  §•  /?.  (i55.  id)  2  B.  ^  P.  23«. 
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1S4^^.        ^^^  ^  ^  decided   that  tbere   most   be  an  adnal 


V. 


stgnamre,  ooder  ^ect.  4^  of  die  Statote  of  Fnods,  and 
Stavut.  that  mere  aathentkatkn  va&  dcA  eooogfa ;  and  be  bdd 
a  letter  vritteD  br  a  party  vho  iDerdj  sobacribedy 
^  Bdiere  me  tbe  most  aflecrion^re  of  mothers,"  insidE- 
dent  vhhoat  a  name.  Tbe  late  Statute  of  Wills,  7  IT.  4w 
&  1  VicL  c  26.  s.  9.,  probablj  to  get  rid  of  tbe  niceties 
bjr  which  the  Statate  of  Fraods  has  been  eraded,  re- 
quires the  win  to  be  '^  sagoed  at  the  fixA  or  end  thereoC" 
The  onlj  dedsion  on  the  statute  nov  ooder  ooDsidcT- 
ation  is  Hubert  t.  Moreau  {c\^  vhich  has  not  been  dis- 
tii^i»hcd  from  the  present  case.  Tbe  decision  in 
Hartley  t.  Wharton  (d)  vas  regretted,  at  the  time,  bj 
CUeridge  J.  Stoles  v,  ifoore  (e)  shews  that  a  mere 
casual  introdoctioo  of  the  name  is  insaffident,  eren 
nnder  the  Statute  of  Frauds.  In  OgUzie  t.  Fcijambe  {g) 
two  documents  vere  taken  together,  to  make  up  the 
agreement  required.  As  to  the  time  vith  referenoe  to 
the  baokruptCT,  it  spears  that  tbe  parol  evidence  re- 
moved the  objection.  Then,  admiuing  tbe  letters  to  be 
I  properly  signed,  they  contain  no  promise.  The  third 
letter  alone  is  relied  upon.  Bat  that  is  in  answer  to  a 
prerious  letter,  of  which  no  evidence  was  given ;  and  the 
main  object  appears  to  be  to  refuse  to  give  a  bill.  That 
cannot  be  treated  as  a  direct  unconditional  promise :  it 
makes  part  of  a  negotiation  of  which  no  more  is  shewn. 
Tbe  promise,  to  revive  a  debt  after  bankruptcy,  should 
be  dear  and  unequivocal;  Brook  \.  JTood ^k\  Fleming 
v.  Hayne  (i). 


T.    i- 


(«)  1  Dwi  f241.  il)  S  Her. 

(c)  2  a  b'  P.  5i*.      Id  htzx.  12  D,  Jli^i-rr, 

id)  U  A.  k  E.  934.  .  ?  i  1   C  :.  -219. 

(r)  S  Mtr.  33.  {h  •  15  iVFa*.  657. 

(i;  1  Stark,  S,  P.  STO. 
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Lord  Denman  C.  J.    I  can  entertain  no  doubt  that  Qieen*i  Bench. 

1844. 
the  third  letter,  if  coupled  with  evidence  of  the  amount,  * 

would  have  been  alone  suflScient  to  support  this  issue.  ^^ 
It  is  written  in  answer  to  a  letter  which  the  defendant  Staklkt. 
does  not  produce,  though  he  has  notice  to  produce.  It 
states  that  the  defendant  will  settle  the  account,  and 
will  not  give  a  bill.  That  is  a  promise.  There  may  be 
some  doubt  as  to  the  effect  of  the  other  letters :  they  look, 
perhaps,  rather  like  an  incomplete  negotiation :  we  can- 
not well  give  them  effect  without  seeing  the  rest  of  the 
correspondence ;  but  it  is  the  defendant's  fault  that  all 
does  not  appear.  Then,  as  to  the  question  whether  the 
letters  are  signed:  in  one  sense,  they  are  not.  But 
there  can  be  no  reason  for  construing  stat.  6  G.  4.  c.  16. 
5. 1  SI.  differently  from  Lord  Tenterderis  Act  and  the 
Statute  of  Frauds ;  and,  under  those  statutes,  it  is  a  sig- 
nature of  the  party  when  he  authenticates  the  instrument 
by  writing  his  name  in  the  body.  Here,  it  is  true,  the 
whole  name  is  not  written,  but  only  ^'  Mr.  Stanley.**  I 
think  more  is  not  necessary.  Is  not  the  initial  of  the 
Christian  name  enough  ?  May  not  one  of  two  Christian 
names  be  omitted?  Our  decision  does  not  contradict 
that  in  Hubert  v.  Moreau  (a),  where,  without  the  aid  of 
extrinsic  evidence,  it  did  not  appear  that  the  name  was 
written  at  all. 

Patteson  J.  I  cannot  see  why  a  different  construc- 
tion should  be  put  on  stat.  6  G.  4.  r.  16.  5.  131.  from 
that  which  is  put  on  the  Statute  of  Limitations  and  the 
Statute  of  Frauds.  The  object  of  all  the  statutes  is 
merely  to  authenticate  the  genuineness  of  the  document : 

(a)  2  C  {•  P.  5S8.     In  banc,  IS  B.  Moore,  S16. 
VOL.  V.   N.  S.  8  C 
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and  that  is  done  here  as  much  as  if  the  defendant  had 
said  **  I  promise,"  and  had  subscribed  his  fall  name.  It 
is  true  that  the  word  ^  signed  "  occurs  in  the  statute :  and, 
if  this  had  been  the  first  time  that  we  were  called  upon  to 
put  a  construction  on  that  word,  and  if  the  decisions  on 
the  Statute  of  Frauds  bad  not  occurred,  I  should  per- 
haps be  slow  to  say  that  this  was  a  signature :  but  I 
cannot  see  how  there  can  be  difierent  constructions  in 
the  two  cases.  I  had  some  doubt  whether  the  letters 
amounted  to  a  promise :  for  it  did  not  appear  whether 
the  letter  relied  upon  was  written  first  or  last,  nor  whe- 
ther there  were  others,  nor  what  n^otiation  had  taken 
place.  That,  however,  is  the  fault  of  the  party  making 
the  objection.  The  promise  to  take  an  early  oppor- 
tunity of  settling  the  account  would  no  doubt  be  suffi- 
cient in  an  action  upon  an  account  stated :  and  it 
amounts  to  an  absolute  unconditional  promise. 


Coleridge  J.  I  am  of  the  same  opinion.  Two 
points  are  made.  One  is  very  important,  that  upon  the 
construction  of  slat.  6  G.  4.  c.  16.  5.  131.  On  authority 
this  point  is  clear  enough :  it  is  admitted  that  the  sig- 
nature would  be  sufficient  to  satisfy  the  Statute  of 
Frauds ;  and  no  clear  distinction  can  be  shewn  between 
the  two  statutes.  I  myself  think  that  the  cases  on  the 
Statute  of  Frauds  were  well  decided.  Here  the  statute 
prescribes  that  the  writing  shall  be  signed  by  the  bank- 
rupt :  it  is  not  required  that  his  name  be  subscribed.  Is 
it  not  enough  if  a  party,  at  the  beginning  of  a  document, 
writes  his  name  so  as  to  govern  what  follows  ?  Does  he 
not  then  use  his  name  as  a  signature?  As  to  the  want 
of  a  Christian  name,  the  objection  was  little  pressed.  I 
have  more  doubt  on  the  other  point.    There  were  letters 
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without  a  date ;  and  it  was  left  to  the  plaintiff's  choice  Q»eenU  Bench. 

1844 
in  what  order  they  should  be  read :  and  it  struck  me  1__ 


that  the  plaintiff  was  not  entitled  to  determine  the 
order :  so  that  I  felt  doubtful  whether  the  whole  had  Stahlst. 
ended  in  a  promise.  As  to  this,  however,  I  have 
changed  my  mind.  There  would  be  a  request  for  pay- 
ment, and  a  negotiation  respecting  the  giving  a  bill: 
but,  in  the  course  of  this,  the  defendant  chooses  to 
make  an  actual  promise  to  pay :  and  that  is  not  the  less 
a  promise  because  a  negotiation  for  something  else  is 
going  on. 

WiGHTMAN  J.  I  am  of  the  same  opinion  on  both 
points.  As  to  the  first :  the  result  of  the  cases  b  that, 
if  a  party  insert  his  name,  either  at  the  beginning  or 
in  the  body  of  a  document,  for  the  purpose  of  authen- 
ticating it,  that  is  enough,  and  no  other  signature 
is  wanted.  As  to  the  second  point,  it  seems  to  me 
that  a  promise  to  take  an  early  opportunity  of  settling 
the  account  is  an  unconditional  promise,  and  that  it  is 
unimportant  whether  this  letter  was  written  before  or 
after  the  others. 

Rule  discharged. 


29  2 
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Tuadt^,         HoLFORD  dqaitist  John  EDkNKiN80N  and  Another. 

A  pUa  under     ^RESPASS  quare  clansum  fr^U 

s  w.  4.  e.  71.  Pl^  ^«     As  to  certain  of  the  trespasses,  specified 


lai^Ei^an  '      "^  ^®  inducement:  That,  long  before  and  at  the  times 
when  &C.,  one  Robert  Hankinson  was  and  still  is .  the 


alleging  an 
casement  CD- 
joyed  for 

twenty  yean,     occupier  of  a  Certain  tenement  and  premises  with  the 

most  state,  in  '^  * 

the  words  of  appurtenanccs,  called  &c.,  **  contiguous  and  next  ad- 
enjoyment  wu  joining  to  the  said  close  in  which   &c. ;  and  that  he, 
h«l  ••  «s  of 
rigfat.**  the  said  R.  H^  whilst  such  occupier  as  aforesaid,  and 

thiu  H^  under  ^  Other  prior  occupiers  of  the  said  last  mentioned  dose, 

anuTu^fy"**"  tenement  and  premises,  for  the  full  period  of  twenty 

wMoccupiCT  years  next  before  the  commencement  of  this  suit,  and 

thrt  be,  while  before  either  of  the  said  times  when  &c.,  have  had,  used, 

such  occupier, 

and  all  other      and  actually  enjoyed  without  interruption,  and  of  right 

prior  occupiers 

of  the  said  ought  to  have  had,  used  and  actually  enjoyed  without 
twenty  years  interruption,  and  the  said  i?.  //.,  at  the  said  several 
•cdon  brought,  times  when  &c.,  of  right  ought  to  have  had,  used  and 
Smes^bwi^*  actually  enjoyed  without  interruption,  and  still  of  right 
^12a^*a^^^*  ought  to  have,  use  and  actually  enjoy  without  interrup- 
tnaliy  enjoyed    tiou,  for  himself  and  themselves  and  his  and  their  ser- 

witbout  inter- 
ruption, and  of  vants,  farmers  and  tenants,  occupiers  of  the  said  close, 

right  ought  to  ,..11 

bare  had  **  &c.,  tenement  and  premises  with  the  appurtenances,  a  certain 

the  tiroes  when  ^^7  to  pass  aud  repass  on  foot  from  a  certain  common 

ought*'to"£ve  highway  in  the  parish  "  &c.,  "  into,  through,  over  and 

stmofri*hf  along  the  said  close  in  which  &c.,  unto  and  into  the 

ought  to  hare  said  close,  tenement  and  premises  of  the  said  jB.  i/., 

&C.,  for  himself  ^ 

&c,  occupiers 

of  the  said  close,  a  certain  way  to  pass  &c.,  as  to  the  said  close  of  JT.  with  the  appurte- 
nances belonging  and  appertaining :  which  arerment  the  plaintiff*  traversed. 

After  verdict  for  defendants  on  this  issue,  Held,  on  motion  for  judgment  non  obstante 
veredicto,  that  the  plea  was  bad :  and  the  Court  gave  judgment  accordingly. 
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and  so  from  thence  back  again''  &c.,  <<  at  all  times  of  Qveen*s  Banek. 
the  year,  at  his  and  their  free  will  and  pleasure,  as  to 
the  said  close,  tenement  and  prembes  of  the  said  R.  H.       Holtobo 
with  the  appurtenances  belonging  and  appertaining."     Havkivsov. 
Justification,  stating  user  of  the  way  by  defendants  as 
tlie  servants  of  R.  Hankinson  and  by  his  command,  and 
acts  lawfully  done  for  the  purpose  of  such  user.    Veri- 
fication. 

Replication.  That  the  said  Robert  Hankinson  and 
all  other  prior  occupiers  of  the  said  close,  tenement  and 
premises  in  the  said  plea  mentioned,  for  the  full  period 
of  twenty  years  next  before  the  commencement  of  this 
suit,  did  not  have,  use  or  actually  enjoy  the  said  way  in 
the  said  plea  in  that  behalf  mentioned,  as  to  the  said 
close,  tenement  and  premises  of  the  said  R.  H.  with  the 
appurtenances  belonging  and  appertaining,  in  manner 
&c.  Conclusion  to  the  country.  Issue  thereon.  Other 
issues  in  fact  were  joined. 

On  the  trial,  before  CoUman  J.,  at  the  Liverpool 
Spring  assizes,  184S,  a  verdict  was  found  for  the  de- 
fendants on  the  issue  arising  out  of  the  fifth  plea,  and 
for  the  plaintiff  on  all  the  others.  Knowles,  in  Easier 
term,  1843,  moved  for  a  rule  to  shew  cause  why  judg- 
ment should  not  be  entered  for  the  plaintiff  on  the  fifth 
issue,  non  obstante  veredicto,  or  why  a  repleader  should 
not  be  awarded ;  on  the  ground  that  the  plea  did  not 
state  the  way  to  have  been  enjoyed  '*  as  of  right,"  in 
the  words  of  stat.  2  &  S  i^.  4.  c.  71.  5.  5.  He  cited 
Bright  V.  Walker  (a).     A  rule  nisi  was  granted. 

Wortley  and  W.  H.  Watson  now  shewed  cause.  The 
Prescription  Act,  2  &  S  fF.  4.  c.  71.  s.  2.,  secures  the 

(a)  1  Oo.  Af.  jr  R>  211.     S,a  A  Tyr.  S02. 
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Fohtme  F,      title  to  Certain  easements,  including  rights  of  way,  where 
they  ^^  shall  have  been  actually  enjoyed  by  any  person 

HoLFOKD  claiming  right  thereto  without  interruption  for  the  full 
Havkixsow.  period  of  twenty  years ;  **  and  thgn  sect  5  enacts  that,  where 
it  had  hitherto  been  necessary  to  claim  the  easement  as 
having  existed  from  time  immemorial,  '<  it  shall  be  suf- 
ficient to  all^e  the  enjoyment  thereof  as  of  right  by  the 
occupiers  of  the  tenement  in  respect  whereof  the  same 
is  claimed"  during  the  period  applicable  to  the  parti- 
cular case  under  this  act,  without  claiming  in  the  name 
of  the  owner  of  the  fee.  The  object  of  the  clause  is  to 
render  the  all^ation  of  enjoyment  by  the  occupiers  for 
the  requisite  period  sufficient  without  making  title 
through  the  tenant  in  fee ;  it  was  not  intended  to  pre- 
scribe a  form  in  which  the  words  ^^  as  of  right  **  should 
be  indispensable.  The  plea  in  question  follows  the 
form  used  before  the  statute,  only  stating  an  enjoyment 
for  twenty  years  instead  of  an  immemorial  enjoyment ; 
and  there  is  no  reason  that  this  mode  of  pleading  should 
not  be  continued.  The  plea  is,  substantially,  prescrip- 
tion, as  before;  the  statute  creates  no  new  right,  but 
only  relieves  juries  from  the  duty  of  presuming  a  grant 
where  those  facts  exist  which,  before,  were  always  held 
to  warrant  that  presumption ;  Bright  v.  Walker  (a). 
That  the  precise  words  "  as  of  right "  have  not  in- 
variably been  deemed  necessary,  even  since  the  statute, 
appears  from  2  Ckitiy  Jun.  on  Pleadings  778,  note  (o), 
and  the  cases  there  referred  to  (i).  [Coleridge  3.  Would 
not  the  words  of  this  plea  be  satisfied  by  proof  of  an 

{a)\  On,  M.^  R.  211.  217.     S.  C.  4  Tyr.  502.  507. 

(6)  Jonet  y.  Frice,  S  New  Co.  52.  Jonet  t.  Richard,  5  A,  ^  E,  413. 
In  the  latter  case  the  hmguage  of  the  second  plea  in  bar  is  **  hare  re- 
specdTely,  for  and  during**  &c.,  *'  had,  used,  and  actually  er^joyed  of  right 
withimt  interruption,  and  dahned  qf  right,  common  **  &c 
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enjoyment  by  mere  favour?]     The  words  "as  to  the   Queen*i Bench. 

said  close,  tenement  and  premises  of  the  said  Robert  * 

Hankinson  with  the  appurtenances  belonging  and  apper^      HoL»omD 

taining''  are  inconsistent  with  that  supposition;  and     Hahkikkw*. 

they  refer  to  all  that  is  previously  said  of  the  right 

But,  further,  the  question  arises  after  verdict;  and,  as 

is  laid  down  in  Jackson  v.  Pesked{a\  "  where  a  matter 

is  so  essentially  necessary  to  be  proved,  that  had  it  not 

been  given  in  evidence,  the  jury  could  not  have  given 

such  a  verdict,  there  the  want  of  stating  that  matter  in 

express  terms   in  a  declaration,   provided  it  contains 

terms  sufficiently  general  to  comprehend  it  in  fair  and 

reasonable  intendment,  will  be  cured  by  a  verdict.**     In 

Clark  V.  King  {b)  a  plea  of  prescription  for  common,  in 

A.  C.  and  all  those  whose  estate  he  had  &c,  was  held 

good  after  verdict,  though  it  did  not  allege  the  right  to 

be  immemorial.     The  objection  here  is  that  the  title  is 

defectively  stated,  not  that  a  defective  title  is  shewn.    If 

the  words  are  ambiguous,  the  G)urt,  after  verdict,  will 

ascribe  that  sense  to  them  which  supports  the  verdict; 

Avery  v.  Hoole  {c) ;  Lord  Htmtingtower  v.  Gardiner  (rf). 

The  plaintiff  here  has  tendered  issue  upon  the  plea  in 

the  very  terms  in  which  it  is  framed.     If  the  case  be 

doubtful,  judgment  non  obstante  veredicto  ought  not  to 

be  given. 

Knatdes  and  Tomlinsonj  contr^  were  not  heard. 

Lord  Denman  C.  J.  Stat.  2  &  S  JV.4f.  c.  71.  s.  5 
gives  a  new  form  of  plea.  Parties  may  still  use  the 
old  form  if  they  please ;  but,  if  they  adopt  the  new,  they 

(a)  1  M,^  S.  234.  (6)  3  T.  R,  147. 

(c)  2  Cowp.  825.  (d)  I  B.  ^  C.  297. 

88  4 
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Fobifne  V.      must  keep  to  it  in  all  respects.     It  is  quite  possible  that 

184>4 
'___  every  thing  alleged  in  this  plea  might  be  found  true,  and 

HoLTOftD  ye^  the  defence  not  made  out.  It  is  urged  that  the 
Hikinxvioir.  defect  here  amounts  only  to  an  ambiguity ;  but  I  think 
the  allegation  of  the  plea  does  not  admit  of  the  con- 
struction which  the  defendants  rely  upon.  The  language 
is  more  like  that  of  persons  lamenting  that  they  have  not 
the  right  pointed  out  by  the  act,  than  of  persons  as- 
serting it 

Patteson  J.  Sect  5  gives  a  new  plea.  It  enacts  that, 
in  the  cases  pointed  out,  it  shall  be  sufficient  to  allege 
the  enjoyment  *^  as  of  right."  If  parties  choose  to  avail 
themselves  of  that  provision,  they  must  follow  the  very 
words ;  and,  if  they  neglect  to  do  so,  the  plea  is  bad, 
and  the  omission  would  be  ground  of  demurrer.  I 
think  the  plea  here  is  not  ambiguous,  but  alleges  a  de- 
fective title,  and  is  within  the  reason  of  the  decision  in 
Jackson  v.  Pesked  (a).  The  distinction,  between  a  de- 
fective statement  and  the  statement  of  a  defective  title, 
has  been  exemplified  in  Davis  v.  Black  {b)  and  Rutter  v» 
Chapman  (c). 

Coleridge  J.  I  think  this  is  a  statement  of  a  de- 
fective title.  Every  thing  might  have  been  found  by 
the  jury  as  alleged,  and  yet  there  might  have  been  no 
enjoyment  as  of  right  ((f). 

Rule  absolute  for  judgment  non  obstante  veredicto. 

(o)  \  2i.^S,  234.  (6)  1  Q.  B.  900. 

(c)  %M.^W,  1.  {d)  WightmanJ.  was  absent. 
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QueerCi  Bench, 
1844. 


In  the  Matter  of  George  Milner  and  William  3Wsi%, 
Milner. 

JOSEPH  ADDISON  moved  for  an  information  in  A  burgen  it 

Cr  not  an 

the  nature  of  a  quo  warranto  against  these  parties  "officer" 
for  claiming  to  be  burgesses  of  Richmond  in  Yorkshire,  eiii  FkL 
The  names  of  both  had  been  retained  on  the  burgess  ^a^uierefore 
roll,  though  objected  to,  at  the  last  revision.    Addison  ^^^^ 
contended  that  the  information  might  be  granted  against  ^  *^«7 
the  two  jointly,  under  stat.  9  Ann.  c.  20.  s.  4.,  this  being  fint  instsnce 

why  a  quo 

a  case  in  which  the  rights  could  properly  be  determined  warrmnto  in- 
on  one  information ;  and  he  called  upon  the  parties  to  should  not 
shew  cause  in  the  first  instance  under  sUt  6  &  7  Vict.  Mm^w^ 
c.  89.  ,.  5.  S!S^    * 

Knawles  (with  whom  was  Bliss)  appeared  for  the 
parties  served  with  notice,  and  contended  that  they 
were  not  bound  to  shew  cause  in  the  first  instance,  the 
case  not  being  within  the  late  act  Sect.  5  applies  only 
to  motions  for  a  mandamus  to  proceed  to  the  election 
of  any  corporate  officer  or  officers,  or  **  for  an  inform- 
ation in  the  nature  of  a  quo  warranto  against  any  person 
claiming  to  be  a  corporate  officer  of  and  in  any  of"  tlie 
boroughs  mentioned  in  schedules  (A)  and  (B)  of  stat. 
5  ii  6  W.  4.  c.  76.  or  incorporated  since  that  act.  A 
mere  burgess  is  not  an  ^<  officer  "  within  those  provisions. 
If  that  word  has  the  same  meaning  in  both  the  parts  of 
sect.  5  just  referred  to,  it  can  scarcely  apply  to  a  bur- 
gess, who  is  not  made  such  by  **  election."  And  the 
previous  clauses  in   which  offices  are  mentioned  all 
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Veiume  K  seem  to  contemplate  elective  offices.     Indeed  burgesses, 

1844* 

*  strictly  speaking,  are  not  corporation  officers,  but  the 


^'*Sh^*"*'*^  body  from  which  they  are  elected. 

Addison^  contra.  There  is  no  case  in  which  it  can 
be  more  important  to  expedite  a  decision  than  the  case 
oT  a  burgess.  One  reason  is,  that  the  burgess  list 
cannot  be  opened  on  a  dispute  touching  only  the 
election  of  a  superior  officer.  [^Coleridge  J.  The  man- 
damus directed  by  stat.  7  fF.  4*.  &  1  Vict.  c.  78.  s.  24*., 
in  the  case  of  a  burgess,  is  not  to  elect  but  to  insert 
the  name  on  the  roll:  this  shews  that  burgesses  are 
not  contemplated  in  that  part  at  least  of  stat.  6  & 
7  Vid.  c.  89.  5»  5.  which  speaks  of  "  mandamus  to  pro- 
ceed to  an  election  of  any  corporate  officer.'*]  That 
may  shew  a  restricted  meaning  as  to  mandamus,  but 
not  as  to  quo  warranto.  [Coleridge  J.  You  impose  this 
hardship  in  the  case  of  a  burgess,  that,  if  any  one 
seeks  to  displace  him,  he  may  be  compelled  to  shew 
cause  in  the  first  instance ;  whereas,  if  he  seeks  to  be 
restored  to  the  burgess  roll  under  stat.  7  W^  4.  & 
1  Vict.  r.  78.  5.  24.,  he  must  proceed  in  the  ordinary 
course  of  applications  for  mandamus.]  A  burgess  is  a 
"  corporate  officer "  according  to  the  strict  sense  of 
the  words :  if  he  were  not,  a  quo  warranto  would  not 
lie.  The  course  proposed  is  the  most  beneficial  for  all 
parties.  [Coleridge  J.  You  might  have  moved  this  in 
Michaelmas  term.] 

Lord  Denman  C.  J.    The  burgess  is  liable  to  a  quo 

,     warranto  as  claiming  a  franchise.     But  sect.  5  of  stat. 

6  &  7  Vict.  c.  89.  makes  provision  for  the  case  of  an 

«  officer,"  and  accompanies  it  with  terms  which  shew 
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that  officers,  municipally  speaking,  if  I  may  say  so,  QueerCs  B&nck. 
are  contemplated.     The  rule  must  be  to  shew  cause.         J^ 


IntiieMatterof 

MlUISE. 

Patteson  and  Coleridge  Js.  concurred  {a). 

Rule  nisi. 

(a)  Wigjktman  J.  was  absent 


In  the  Matter  of  Mokten.  iwjdqy, 

January  SOCh. 

TJ/'HITEHURST  moved  for  a  certiorari  to  bring  into  An  order  of 

'r^  i4>«  II  maintenance 

this  Court  an  order  of  maintenance  made  by  two  under  sut. 
justices  of  the  county  of  Derby  in  petty  sessions.  ^^e!  direci^ 

The  order  recited  a  complaint  by  the  overseers  of  the  ^^b^^^^J^ 
poor  of  Chapel  in  le friths  Derljfshire^  that  Maty  Morteuj  ^o°8  "  **>• 
an  infant  of  the  a^e  of  five  years,  and  Joseph  and  Sarah  si»il  be 

«  chargeable/' 

Jane  Morten^  of  the  ages  of  three  years  and  of  eight  it  bad;  the 

months,  were  poor  and  unable  to  work  so  as  to  maintain  able  "  not 

or  support  themselves,  and  were  chargeable  to  the  said  lent  to^he^*" 

parish ;  and  that  Joseph  Morten^  dwelling  at  8tc.,  and  2ie^  w!SS  - 

within  the  jurisdiction  of  the  justices,  was  the  grand*  "**^ '"  ^^ 
father  of  the  said  Mary,  Joseph  and  Sarah  Jane,  and  was      -An  order  for 

,  ,  ,  ,       .  maintenance 

of  sufficient  ability  to  relieve  and  maintain  them :  where*  of  paupers  by 
upon  the  ssXA  Joseph,  the  grandfather,  was  summoned  direct  an  entire 
to  petty  sessions  to  shew  cause  why  an  order  should  not  foTthemainte- 
be  made  upon  him  for  the  maintenance  of  the  said  in-  I^°ong  a^tto' 
fants;  and  he  appeared  and  did  not  shew  sufficient  cause.  ^"®  ^}  *? 

'  *^  chargeable,  is 

The  order  then  proceeded:  "  Now  we**  &c.  (the  jus-  bad  as  to  all. 
tices),  *'  having  duly  considered  **  &c.,  *^  do  adjudge  and 
determine  that  the  said  M.  M..  J.  M.  and  5.  J.  M.  are 
poor  and  unable  to  work  so  as  to  maintain  and  support 
themselves,  and  that  they  are  now  actually  chargeable 


59S  Q.B.    HILART  TERM, 

Vebme  K     to  the  said  parish  ofCkapdin  lefirM,  and  that  the  said 

1844*  • 

Joseph  Morten  is  the  grandfather  of  the  said  IL  M^ 


^  JtoS*^  J.  M  and  SL  J.  If^  and  is  of  sufficient  ability  to  reliere 
and  maintain  the  said  M.  M^  J.  M.  and  &  J.  M^  his 
grandchildren :  and,  it  being  proved  to  as  that  the  said 
Joseph  Morten  dwells  now  within  our  jurisdiction.  We 
do  therefore  order  that  the  said  Joseph  Morten  shall, 
upon  notice "  &&,  ^  pay  or  cause  to  be  paid  to  the 
overseers "  &c.,  '*  weekly  and  every  week  from  this 
present  time^  the  sum  of  6s.  for  and  towards  the  relief 
and  maintenance  of  the  said  M.  M^  J,  M.  and  &  J.  M. 
for  and  during  so  long  a  time  as  the  said  M.  3£,  J.  M. 
and  &  J.  M.  shall  be  chargeable  to  the  said  parish  of 
Chapel  in  le  frith^  or  until  the  said  Joseph  Morten  shall 
be  ordered  to  the  contrary.     Given  ^  &c. 

It  appeared  on  affidavit  that  the  infants  were  children 
of  an  iU^timate  son  of  Joseph  Morten^  and  that  this 
defence  was  made  at  the  petty  sessions. 

Whitehurst  now  contended,  first  (citing  Bex  v. 
Reoe  (a) ),  that  the  statutes  as  to  maintenance  apply 
only  to  legitimate  relations :  secondly,  that  the  grand- 
father was  improperly  ordered  to  pay  ^*  during  so  long  a 
time  as "  the  infants  ^*  shall  be  chargeable  to  the  said 
parish  ;''  whereas  stat.  59  G.  3.  c.  12.  s.  26.  (following  the 
language  of  stat.  43  Eliz.  c.  2.  s.  7.)  empowers  the  justices 
in  petty  sessions  to  make  orders  upon  the  father,  grand- 
father &C.,  <^  for  the  relief  of  every  poor,  old,  blind, 
lame,  impotent  or  other  poor  person  not  cMe  to  work;" 
and  that  the  word  *'  chargeable  "  was  not  equivalent  to 
the  words  **  not  able  to  work." 

(a)  S  BvUi,  844. 
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Humfirey  shewed  cause  in  the  first  instance.     The  (hieeiCt  Bench. 
fact  of  illegitimacy  does  not  appear  on  the  order,  and 
could  not  be  suirirested  on  affidavit  if  the  certiorari  went  intheMattwof 

°°  MORTIK. 

and  a  return  were  made.  Then  as  to  the  form.  [Lord 
Denman  C.  J.  Does  an  appeal  lie  ?]  None  is  given. 
*<  Chargeable"  is  a  convertible  term  with  poor  and 
"  not  able  to  work."  \Coleridge  J.  There  is  another 
objection.  The  party  is  ordered  to  pay  an  entire  sum 
of  65.  a  week  so  long  as  all  the  infants  are  chargeable.] 
The  only  consequence  is  that,  if  one  ceased  to  be  so, 
the  order  would  be  no  longer  in  force,  and  a  new  sum- 
mons must  issue. 

Lord  Denman  C.  J.  I  think  the  justices  ought  to 
have  ordered  relief  expressly  for  each  child.  Such  a 
direction  may  be  necessary  for  the  guidance  of  the  party 
charged.  And  the  terms  ^<  chargeable  "  and  *^  not  able 
to  work  "  are  not  convertible. 

Patteson  J.  The  terms  are  not  convertible ;  for  a 
person  might  be  able  to  work,  and  yet  not  able  to  earn 
enough  for  his  maintenance.  The  rule  must  be  abso- 
lute. 

Coleridge  J.  concurred  (a). 

Rule  absolute  (&)• 

(o)  Wightman  J.  was  absent. 

(6)  See,  as  to  the  certainty  requisite  in  orders  of  maintenance,  Rex  ▼• 
Comish,  2  B.^Ad,  498.,  Regma  v.  Read^  9  A.f  E,  619. 
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Wednetdayn 
January  Slst 


HoLROTD  and  Another  against  Reed  and 
Another. 


A  plea  puis  yl/f^^^TIN^  in  last  Michaelmas  term,  obtained  a  rule 

niiincemrybe  ^  ^^®^  cause  why  the  defendants  in  this  case 

te?SI!?^o^  h  should  not  be  at  liberty  to  amend  their  plea  puis  dar- 

an  sMize  has  yejp  continuance  (a).     The  following  amonir  other  facts 

dapsed  since  ^  '  o  o 

U  was  pleaded,  appeared  on  affidavit  for  and  against  the  rule. 

The  action  was  for  goods  sold  &c.  Defendants,  on 
January  12th,  1843,  pleaded  Never  indebted,  and  other 
pleas.  Issue  was  joined,  and  notice  of  trial  given  for  the 
following  Spring  assizes  to  be  holden  on  March  4th.  On 
March  1st  a  fiat  in  bankruptcy  issued  against  the  plain- 
tifls ;  they  were  declared  bankrupts  on  March  2d ;  and  on 
March  3d  the  defendants  pleaded,  puis  darrein  continu- 
ance, the  bankruptcy  of  the  plaintiffs,  and  that  their  effects 
were  assigned  to  Charles  Feanie,  who  was  appointed  by 
one  of  the  Commissioners  of  the  Court  of  Bankruptcy 
for  the  Leeds  district  to  be  the  official  assignee.  Notice 
of  the  plea  was  given  to  the  plaintiffs  on  March  4th ;  and 
they  withdrew  the  record,  and,  on  June  13th  1843,  de- 
murred, assigning  for  causes,  among  others,  that  Feame 
was  not  shewn  to  be  one  of  the  persons  chosen  under 
the  Bankrupt  Act  by  the  Lord  Chancellor  to  act  as 
official  assignees  in  all  bankruptcies  in  the  country  (i), 
nor  did  it  appear  that  he  was  duly  selected  to  act  for  the 


(o)  Other  things  were  prayed  by  the  rule ;  but  no  further  mention  of 
them  is  necessary.  The  nature  of  the  proposed  amendment  was  not 
stated. 

(i)  See  Stat  5  &  6  Vict,  c,  122.  t.  4S. 
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estate  of  tbe  plaintiffs :  that  the  commissioner  was  not   Queen^i  Bench, 

1 844* 
shewn  to  have  had  power  to  appoint  Feame;  and  that  

facts  were  not  alleged  from  which  it  would  appear  that 
Feame  became  sole  assignee  according  to  the  statute, 
or  that  the  estate  vested  in  him :  that  the  matter  of  de- 
fence was  not  alleged  or  shewn  to  have  arisen  after  the 
last  pleading  or  after  issumg  of  jury  process  (a)  ;  and 
that  the  plea  did  not  distinctly  allege  that  the  plaintifi 
were  traders  within  stat  6  G.  4»  &  16.  The  defendants, 
on  November  1st  {b),  joined  in  demurrer  to  prevent  judg- 
ment being  signed ;  and  they  gave  notice  to  the  plain- 
tiffs that  the  joinder  was  put  in  for  that  purpose^  and 
that  the  defendants  would  apply  to  the  Court  for  liberty 
to  enter  a  stet  processus,  or  otherwise  as  they  might  be 
advised* 


Baines  and  Pashley  now  shewed  cause.  It  is  doubt* 
ful,  at  least,  whether  a  plea  puis  darrein  continuance 
can  be  amended.  Such  pleas,  *'  being  productive  of 
delay,  are  subject  to  the  same  sort  of  restraints  as  pleas 
in  abatement " ;  2  Tidd^  850,  9th  ed. ;  and  those  are 
not  amendable.  Tidd  cites  a  case,  in  SmiMs  Reports, 
of  Lindo  v.  Simpson  (c),  where  a  plea  pui»  darrein  con- 
tinuance was  amended  on  terms;  but  the  case  is  not 
reported  in  East.  The  strictness  with  which  pleas  of 
this  kind  have  always  been  regarded  appears  from  Yearb* 
Trin.  9  H.  6.  22  A.,  A,  23  A.,  pi.  18  ;  Yearb.  Mich. 
9  H.  7.  S  B.  9  A.  pi.  5 ;  Bro.  Abr.  Continuances  4r 
Imparlancesj  pi.  5. 

(a)  Reg,  Gen.  HU,  4  fT.  4.  GenerdL  Mules  and  RegukUiant,  2.  SB. 
4f  Ad.  ii. 

(6)  Their  affidavits  gave  reasons  for  tbe  delay,  which  were  discussed 
in  the  argument,  but  not  particularly  obsenred  upon  by  the  Court. 

(c)  2  Smithy  659. 


M6  Q.B.   HILARY  TERM, 

FoAmw  r.         Martin  (with  whom  was  Hance),  coatrL  The  present 
plea  puis  darrein  continuance  is  substimtially  a  good 


HoLBOTD  answer;  and  no  ground  is  shewn  for  questioning  its 
RiiD.  truth.  The  defendants  do  not  seek  to  add  any  thing 
new,  but  only  to  maice  the  plea,  in  its  terms,  more  con- 
formable to  the  fact  which  the  defendants  meant  to  rely 
upon  when  they  first  pleaded  it.  (He  was  then  stopped 
by  the  Court.) 

Lord  Denman  C.  J.  I  cannot  discover  any  reason 
which  prevents  a  plea  puis  darrein  continuance  from 
being  amended.  The  rule,  as  to  this,  will  be  absolute, 
but  on  payment  of  costs  of  the  amendment  and  of  this 
application. 

Pattesok,  Coleridge  and  Wightman  Js.  con- 
curred. 

Rule  absolute  to  amend  on  payment 
of  costs  as  above. 
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QuemCi  Bench. 
1844. 


The  Queen,  on  the  Prosecution  of  the  Mayor,  wednetdaif. 
Aldermen    and   Burgesses    of   Maidenhead, 
against  The  Great  Western  Railway  Com- 
pany* 

IN  7/7n//y  term,  1843,  a  rule  was  made  absolute  for  The  general 
rule  of  practice 

a  mandamus  commanding  The  Great  Westan  Rail*  is,  that  a  party 
*aay  Company  to  pay  a  sum  of  money  to  the  Mayor,  alder-  i^^tiwi  by* 
men  and  burgesses  of  Maidenhead^  under  sect.  230  of  the  2^t  in  his 
act  5iL6  W.  4,  c.  cvii.  (local  and  personal,  public),  by  "^^^'^^'i 
which  the  company  is  incorporated.     The  mandamus  application  on 

an  amended 

was  obeyed  without  making  a  return :    and  the  pro-  affidavit,  shew- 
ing no  ground 
secutors,  m  lost  Michaelmas  term,  moved  for  costs  of  of  application 

the  rules  for  a  mandamus  and  of  the  writ,  and  of  that  not  have  been 

application.     Cause  was  shewn  in  the  same  term.  No*  before. 

vember  24th ;  and  it  was  objected  that  the  affidavit  on  ^^^^^^^ 

which  the  rule  had  been  obtained  was  entitled,  "  The  "^"^^^  ^f^. 

'  Court  will 

Queen^  on  the  prosecution  "  8cc.,  "  against  The  Directors  generally 
of  The  Great  Western  Railway  Company^*  whereas  the  where  the 

amend  nient 

mandamus  had  issued,  not  against  individual  directors,  consists  merely 
but  against  Tlie  Great  Western  Railway  Company^  by  its  an^orin  Uie 
name  of  incorporation;  and  that  tl\e  same  misdescrip-  Ihe^ffiiavTu** 
tion  appeared  in  the  body  of  the  affidavit,  when  the  de-  ^^!^^ 
fendants  were  there  named  (a).      On  this  ground  the  ?»^  of  man- 

°  damus  was 

made  on  affi- 
davit, entitled  "  The  Queen,  on  the  prosecution  '*  &c.,  «  against  The  Directors  of  The  Great 
Western  Railway  Company"  and  in  the  body  of  the  affidavit  it  was  stated  tliat  the  pro- 
secutors had  moved  for  a  mandamus  against  **  The  Directors**  &c.,  whereas  in  fact  the 
application  had  been  made  against  *<  The  Great  Western  Railway  Compamyf**  and  on  this 
ground  the  rule  was  discharged. 

Held,  that  a  second  motion  for  costs  could  not  be  made  on  an  affidavit  corrected  in  the 
title  and  body  as  to  tiie  description  of  the  defendants,  though  not  altered  in  any  other 
material  respect. 

(a)  The  affidavit  sUted  that  the  Court  had  granted  a  rule  to  shew 
cause  why  a  mandamus  should  not  issue  commanding  the  **  Directors  of " 
VOL.  v.    N.  S.  R  R 
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rule  was  discharged.  The  prosecutors  then  moved  for 
a  rule  calling  upon  The  Great  Western  Railway  Compamf 
to  shew  cause  why  they  should  not  pay  the  above  men- 
tioned costs.  The  affidavit  in  support  of  the  rule  did 
not  vary  from  the  previous  affidavit  in  any  material  re- 
spect, except  that  the  words  "The  Directors  of  were 
omitted  where  they  had  been  objected  to  before ;  and  a 
paragraph  was  added,  stating  the  discharge  of  the  former 
rule  nisi  for  costs,  and  the  ground  of  it,  and  alleging 
that  the  merits  of  the  case  had  not  been  gone  into,  nor 
the  sufficiency  of  the  affidavit  discussed  in  any  other  re- 
spect  than  that  above  mentioned.  A  rule  nisi  was 
granted. 


Sir  W.  W.  FclUtti  Solicitor  General  (with  whom  was 
£.  V.  Richards)^  now  shewed  cause.  The  former  rule 
having  been  discharged  for  a  defect  in  the  affidavit, 
the  parties  cannot  bring  the  same  matter  forward  again 
on  amended  affidavits.  Lord  Denman  C.J.  lays  this 
down  very  strongly  in  Regitia  v.  The  Manchester  and 
Leeds  Ratlway  Company  (a),  saying :  "  A  party  after 
once  failing  in  consequence  of  a  defect  in  the  way  in 
which  he  brought  his  case  forward,  is  not  entitled  to 
renew  the  same  application."  [Coleridge  J.  I  thought 
that,  where  an  application  had  been  dismissed  merely 


T1i€  Great  Wettem  Railway\Company  to  pay  &c. ;  and  that  the  Court,  on 
argument,  was  "  pleased  to  make  the  said  rule  absolute,  and  to  direct 
that  a  writ  of  mandamus  should  issue  commanding  The  Great  WaUrm 
Raiiway  Company  to  pay  **  &C. ;  that  a  "  mandamus  issued  accordingly;* 
and  that  the  secretary  of  the  Company  agreed  on  their  behalf  to  pay  the 
sum  then  in  question ;  but  that  the  costs  now  claimed  had  not  been  paid 
by  the  Company  or  by  any  other  person. 

(a)  8  ^.  ^  £.  413.  427.     See  Regina  ▼.  The  Deptfirrd  Pier  Ckfmpm^, 
SJ.i[E.  9ia  917. 


VII.  VICTORIA-  599 

for  a  defect  in  the  title  of  an  affidavit,  the  affidavit  Q«m*«  Bench. 

1844* 
might  be  resworn  and   the  motion  made  again*]    In  [___ 

Rex  V.  ITie  Justices  of  Wamickshire  {a)  the  Court  per-     *"»•  ^°™' 

mitted  an  affidavit  to  be  amended  in  the  title  for  the  The 

Orsas 

purpose  of  a  renewed  application;  but  here  the  defect  WieffSEir 
was  not  in  the  title  only.  It  is  no  answer  to  this  objec-  GomiMoy; 
tion  that  the  merits  of  the  case  were  not  discussed  on 
the  previous  motion :  that  was  so  in  Begina  v.  Pickles  (i) ; 
yet  the  Court,  having  dbcharged  a  former  rule  for  a 
defect  in  the  affidavits,  refused,  on  a  second  application, 
to  hear  the  case  argued.  ^Wightman  J.  In  Showy. 
Perkin  (c)  the  Court  allowed  a  second  application  on 
amended  affidavits,  the  merits  not  having  been  dis- 
cussed before;  but  there  the  defect  was  only  in  the 
jurat  Coleridge  J.  The  distinction  seems  to  be  that, 
where  the  amendment  does  not  touch  the  body  of  the 
affidavit,  a  second  application  may  be  allowed ;  other- 
wise not.]  It  may  be  said  that  the  amendment  here  is 
not  material ;  but,  if  any  alteration  in  the  body  of  the 
affidavit  be  permitted,  no  limit  can  be  drawn.  (He  was 
then  stopped  by  the  Court). 

Sir  F.  Pollock^  Attorney  General,  and  Hugh  Hilly 
contra.  The  objection  here  was  simply  that  there  was 
no  such  cause  as  that  in  which  the  affidavit  purported 
to  be  made.  The  title  was  altered  to  remove  that  fault ; 
and  a  corresponding  alteration  was  made  in  the  body  of 
the  affidavit.  If  the  one  correction  was  allowable,  the 
spirit  of  the  rule  referred  to  cannot  exclude  the  other.  The 
case  is  not  like  that  of  a  party  renewing  his  application 
upon  fresh  materials.    [Patteson  J.  Suppose  an  affidavit 

(a)  5  DowL  p.  C  388.  (6)  3  Q.  B.  599.  note  (o). 

(c)  1  DowL  N.  S.  306. 

B  B  2 
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were  properly  entitled,  but  the  deponent's  addition  not 
rightly  given:  could  the  party  moving  make  another 
application  ?]  There  the  second  application  would  ap- 
pear to  be, in  the  same  cause  as  the  first;  here  that  is 
not  so.  \Coleridge  J.  According  to  that  argument  you 
might  now  have  put  in  entirely  new  affidavits.  Patter- 
son J.  If  the  title  of  this  affidavit  had  been  rights  but 
the  body  wrongs  we  should  not  have  allowed  you  to 
move  again.  You  wish,  because  the  title  was  wrong, 
to  draw  in  ail  amendment  of  the  rest.]  The  mistake  in 
the  title  was  important ;  that  in  the  body  was  not.  The 
Court  will  look  at  the  substance  of  what  is  sworn,  and 
see  if  the  correction  is  material.  No  new  allegation  is 
introduced,  but  only  a  description  altered.  The  ma- 
terial part  of  the  affidavit  is,  that  the  Court  granted  a 
mandamus,  and  thereupon  certain  proceedings  took 
place;  and  that  part  is  not  affected  by  the  alteration. 
Paiieson  J.  held,  in  Sherry  v.  Oke  (a),  that  the  dis- 
charge of  a  prior  rule  is  conclusive  against  a  second 
application  '<  where  the  materials  are  originally  defec- 
tive in  substance,  but  not  where  there  is  a  mere  slip  of 
form."  \_Patteson  J.  I  am  not  sure  that  I  was  right  in 
thaf  case:  but  I  was  very  much  influenced  by  the  cir- 
cumstance that  the  parties  supporting  the  award  had 
consented  to  the  rule  being  enlarged,  and  then  raised  a 
technical  objection  to  the  rule  which  might  have  been 
cured  if  taken  at  the  regular  time,  before  the  rule  was 
enlarged  (i).] 


Lord  Denman  C.  J.  The  ruling  in  Sherry  v. 
Oke  (a)  may  perhaps  be  questioned.  In  that  case, 
however,  there  were  particular  circumstances,  such  as 
might  induce  the  Court  to  exercise  a  power  which  we 


(o)  3  D9wL  P.  C.  349. 


(6)  See  S  Dowl.  P.  C.  360. 
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do  not  mean  wholly  to  repudiate.     But  the  general   Q^teerCt  Bench. 

rule  is  that  which  was  laid  down  in  Regina  v.  JTie  Mari'  * 

Chester  and  Leed$  Railway  Company  {a) :  the  exception      *"*•  ^''■" 
is  where  the  alteration  would  be  simply  in  the  form  of         The 
a  title  or  jurat,    and  reswearing  the  affidavit  would      Wotuin 

Bailinqr 

clearly  leave  parties  in  the  same  situation  in  which  Compwiy. 
they  were  before.  The  prosecutors  here  do  not  come 
within  the  exception.  To  make  their  application  ad- 
missible we  have  to  look  at  the  particulars  of  the  affida- 
vit and  its  history,  and  an  ingenious  discussion  is 
required.  The  general  rule  is  simple,  and  easily  applied. 
If  we  allow  of  alterations  beyond  its  limit,  we  impose 
difficulties  on  ourselves,  and  tempt  suitors  into  multi- 
plied litigation. 

Patteson  J.  I  am  of  the  same  opinion,  and  think 
that  motions  on  amended  affidavits  should  be  allowed 
only  where  the  alteration  is  in  the  title  or  jurat.  I 
believe  I  was  wrong  on  this  point  in  Sherry  v.  Oke  (6), 
though  no  injustice  was  ultimately  done  by  the  decision. 

Coleridge  J.  To  relax  the  rule  in  the  manner 
contended  for  would  lead  to  infinite  variations*  As  to 
the  suggestion  that  a  different  cause  is  before  us,  the 
very  cases  in  which  an  alteration  of  title  has  been 
deemed  an  exception  to  the  rule  shew  that  the  cause,  in 
such  cases,  has  been  considered  still  the  same. 

WiGHTMAN  J.  concurred. 

Lord  Denmam  C.  J.  It  is  clear  in  this  case  that  the 
application  and  parties  are  the  same  on  both  rules. 

Rule  discharged. 

(a)  ^  A,^  E,  413.  4S7.  (6)  3  DowL  P.  C.  349. 

R  R   3 
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^^'^[^^    Smith  against  C.  D.  Dickinson  and  J.  Dickinson. 

Where  a  Judge  T^HIS  was  an  action  of  assnropsit  for  goods  sold  dnd 

at  Nisi  Prioi,       X  r  o 

uodef  Stat.  delivered,  tried  before  Parke  B.  at  the  Yorkshire 

<.  s.,  certifies  Spring  assizes,  1843 ;  when  a  verdict  was  found  for  the 

ecution  •'^for  plaintiff,  for  S2L  Ss.  4d  damages,  and  405.  costs.     The 

^®,J,"™erfict,-  learned  Baron,  on  the  verdict  being  given,  made  the  fol- 

wnnifhil^a  ^^wing  indorsement  on  the  record.     "  I  certify  that  I 

ca.  sa.  for  such  j^^  q{  opinion  execution  ouirht  to  issue  on  1 3lh  March* 

sum,  and,  after  r  a 

axecuUon  1843,  for  the  sum  found  by  the  verdict     J.  ParkeP 

thereof,  another 

ca.  sa.  for  the  The  plaintiff's  attorney  served  the  attorney  for  the 

So  held  defendants  with  notice  of  taxing  costs  for  13th  March^ 

tificate  wu  ^^^  attended  accordingly ;  but  no  one  attended  for  the 

fsTh^aSd^e  defendants.      The  costs  were  taxed  at  69/.  1&.  Sd. : 

du"^t^.^*"  *"^  ^^^  Master  informed  the  plaintiff's  attorney  that,  if 

dorse  his  al-  hg  intended  to  issue  execution  immediately,  the  postea 

costs,  and  d^  would  uot  be  marked  for  the  costs  till  the  Easter  term 

liver  it  so  in-       /.  „       .  •,    ,  ■      -mir 

dorsed,  before  following,  and  that  the  Master,  if  he  now  marked  the 
Eatttrttna  postea  for  costs,  would  retain  the  postea  in  his  own 
hands  till  term,  but  that  plaintiff  might  issue  imme- 
diate execution  for  the  32/.  8^.  4^.,  and,  on  the  fifth  day 
of  the  Easter  term,  have  another  execution  for  the  taxed 
costs.  The  plaintiff*s  attorney  took  out  a  ca.  sa.  against 
the  two  defendants,  "  to  satisfy  James  Scott  Smith  32/. 
8*.  4A,  which  the  said  James  Scott  Smith  lately,  in  our 
Court  before  us  at  Westminster^  recovered  against  them 
for  his  damages  which  he  had  sustained  on  occasion  of 
the  not  performing  certain  promises  and  undertakings 
then  lately  made  by  the  said  Christopher  Dixon  Dickin- 
son    and    John  Dickinson  to    the   said    J.  S.  Smith, 
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whereof"  &c« ;  with  interest  on  the  52/.  Ss.  4td.  from  IStb  Queen's  BmdL 
March  1848,  "  on  which  day  the  judgment  aforesaid  was 
entered  up  "  &c.  The  costs  were  not  mentioned.  The  ^i" 
teste  of  the  writ  was  8th  April  184S :  and  it  was  in-  BicmrMx* 
dorsed,  "  levy  the  whole."  C.  D.  Dickinson  was  taken 
under  thi^  writ  on  11th  April  1843,  paid  the  321.  Ss.  4ed.9 
and  was  released.  On  24th  April  1848,  the  Master 
marked  his  allocatur  on  the  postea  for  69/.  12^.  Sd.,  the 
amount  of  taxed  costs.  The  plaintiff's  attorney  then 
entered  judgment  for  102/.  15.  with  the  clerk  of  the 
judgments  (as  of  18th  March  1848),  and  issued  another 
ca.  sa.  for  69/.  1 2s.  Sd^  upon  which  C.  D.  Dickinson 
was  again  taken.  In  last  Trinity  term,  a  rule  was  ob- 
tained for  discharging  C.  Z).  Dickinson  out  of  custody ; 
which  was  made  absolute  in  the  same  term,  after  argu- 
ment, in  the  Bail  Court,  before  Wightman  J.  {a). 

Afterwards,  in  the  same  Trinity  term,  Erie  obtained 
a  rule  to  shew  cause  why  the  plaintiff  should  not  be  at 
liberty  to  issue  execution  for  the  sum  remaining  due  on 
the  judgment. 

Joseph  Addison  now  shewed  cause.  The  first  capias 
must  be  taken  to  have  issued  on  the  whole  judgment, 
and  therefore  satisfies  it  fully.  There  cannot  be  two 
arrests  on  the  same  judgment ;  Foster  v.  Jackson  {b). 
By  Stat  1  W.  4.  c.  7.  s.  2.,  when  a  judge  certifies  for 
speedy  execution  on  a  day  named,  ^^  a  rule  (c)  for  judg* 
ment  may  be  given,  costs  taxed,  and  judgment  signed 
forthwith,  and  execution  may  be  issued  forthwith,  or 

(a)  SmUk  V.  Dickenson,  1  DowL  4*  X.  155. 

(6)  Hob.  52.  59.  (5th  ed.). 

(c)  See  now  R.  TV.  4  Vict.,  1  Q.  B,  699. 

R  R   4  *     ' 
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rdmtme  F.     afterwards,  according  to  the  terms  of  such  certificate.'* 

1844 
]__  The  execution,  therefore,  ought  to  have  issued  in  the 

^'"^  first  instance  for  both  damages  and  costs.  The  Judge's 
AcBunov.  certificate  merely  designates  the  day  on  which  execution 
may  issue,  *^  subject,  or  not,  to  any  condition  or  quali- 
fication, and  in  case  of  a  verdict  for  the  phiintifi^,  then 
either  for  the  whole  or  for  any  part  of  the  sum  found  by 
such  verdict"  The  plaintiff  has  acted  as  if  the  effect 
of  the  certificate  were  to  separate  the  judgment  into  two 
parts,  each  authorizing  a  distinct  execution. 

Erkf  contra.  The  certificate  was  only  <*  for  the  sum 
found  by  the  verdict **  [^Coleridge  J.  The  statute  au« 
thorizes  the  taxation  of  costs  and  judgment,  as  incidental 
to  the  certificate  for  the  whole  or  part  of  the  sum  found 
by  the  verdict  PaUeson  J.  Where  the  verdict  is  for 
the  plaintiff,  I  never  mention  costs  in  the  certificate. 
In  the  case  of  a  nonsuit,  the  certificate  would  indeed 
relate  to  costs  only.  Coleridge  J.  In  effect  you  are 
calling  upon  us  to  review  my  brother  WighimarCs  de« 
cision  in  the  Bail  Court.]  It  appears  that  tlie  learned 
Judge  was  misinformed  as  to  the  first  capias,  which  was 
not,  as  stated  in  his  judgment,  to  satisfy  the  damages 
and  costs,  but  only  the  damages  for  not  performing  the 
promises.  The  costs  therefore  are  still  unsatisfied  by 
the  first  ca.  sa. 

Lord  D£NMAN  C.  J.  The  case  is  very  fairly  stated 
by  Mr.  Erie;  but  I  do  not  accede  to  his  view.  He 
contends  that  the  Judge's  certificate  excludes  the  costs. 
In  my  opinion  that  is  not  so:  the  judgment  to  be 
entered  on  the  certificate  includes  the  costs.  The 
plaintiff  has  been  misled. 
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Patteson  J.  I  do  not  say  ibat  the  Judge  might  not  Queet^*i  Bench. 

.                                1844 
prevent  execution  for  costs  issuing  immediately,  since  he  [__ 

may  make  his  certificate  subject  to  any  condition  or        ^^rm 

qualification.    But  upon  this  certificate  I  have  not  the     BiauKioy. 

slightest  doubt. 

CoLERiDOB  and  Wightman  Js.  concurred. 

Rule  discharged. 


END  OF  HILABT  TEBM. 
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HILARY  VACATION  (a). 

Whabton  against  Mackenzie. 
Cbifps  against  Hills. 

T/TTHARTON  v.  Mackenzie  was  an  action  of  debt  for 
goods  sold  and  delivered,  and  on  an  account 
stated.  The  particulars  consisted  of  an  account  of 
33/.  7^.  \\\d.<i  for  fruit,  confectionary,  marmalade,  ices, 
soda  water,  tongues,  sausages,  &c.,  from  October  2Sd, 
1835,  to  March  18th,  1837,  inclusively.  Plea:  in&ncy 
of  defendant.  Replication,  so  far  as  relates  to  the 
goods :  that  they  "  were,  at  the  time  when  they  were 
sold  and  delivered,"  '<  necessaries  suitable  to  the  then 


suitable  to  the 
estate  and  con- 
dition  of  de- 
fendant.    It 
appeared  at  nisi 
prius  that  de- 
fendant was  re- 
siding as  an 
undergraduate 

at  Oxford:  and   degree,  estate,  circumstances  and  condition  of  the  said 

that  the  goods 
consisted  of 
articles  sup- 
plied for  din- 
nen  at  his  own 
looms  (where 
be  received 
parUes  of 
friends),  and 
for  firuit,  con- 
fectionery, &c 
Held, 

1.  That,  in 
default  of  ex- 
planation, the 

Court  would  treat  them  as  not  necessaries. 

2.  That,  in  case  of  explanation  respecting  any  of  the  articles  (as  in  the  case  of  illness, 
where  fruit,  &c.,  was  medically  prescribed),  the  question  whether  the  articles  were  neces- 
saries or  not  would  be  a  mixed  one  of  law  and  &ct. 

S.  lliat  the  rank  or  fortune  of  the  defendant  might  make  some  articles  <*  necessaries," 
which,  in  the  case  of  another  person,  must  be  deemed  articles  of  mere  comfort  and  con- 
Tenience ;  but  that  articles  which,  in  the  particular  case,  are  matters  of  comfort  and  con- 
venience merely,  can  never  be  included  under  the  term  "  necessaries.'* 

4.  That  articles  which  might  in  some  situations  be  necessaries  might  not  be  so  to  a  de- 
fendant in  statu  pupillari  at  Oxford,  where  necessaries  are,  to  a  certain  extent,  supplied  by 
the  college. 

(a)  The  Court  sat  in  Banc  on  the  Sd,  3d,  5th,  8tb,  9th  and  10th  of 
FArumry. 


defendant:"  verification.  As  to  the  account  stated, 
nolle  prosequi.  Rejoinder :  ^^  that  the  said  goods  were 
not,  nor  were  any  of  them,  or  any  part  thereof,  neces- 
saries suitable  to  the  then  degree,  estate  or  condition  of 
him  the  defendant,  in  manner  and  form"  8cc.  Issue 
thereon. 

On  the  trial,  before  WigJUman  J.,  at  the  Oxfordshire 
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Spring  assizeSf  1843,  the  delivery  of  the  articles  was  ad«  QumC*  Bench. 

mitted.    It  appeared  that  the  defendant,  during  the  

whole  time  mentioned  in  the  particulars,  was  an  under-  Whakton 
graduate  oF  Oxford^  resident  in  Ck>llege,  and  associating  HAcnvm. 
with  men  of  rank  and  fortune  in  the  University ;  and  that  "™ 

some  of  the  articles  were  furnished,  for  entertainments  ^3»"» 
which  he  gave  to  his  acquaintance,  by  the  plaintiff,  who 
was  a  tradesman  in  the  city  of  Oxford*  It  was  further 
shewn  that,  during  part  of  the  time,  the  defendant 
was  under  medical  treatment  (for  the  measles  and 
inflammation  of  the  lungs),  and  was  ordered  to  take 
fruit,  marmalade,,  ices  and  soda  water.  His  father  was 
Governor  of  CeyUm^  The  learned  Judge  told  the  jury 
that,  in  consicfering  what  articles  should  be  considered 
necessaries,  they  were  to  take  into  their  estimation  the 
rank  and  fortune  of  the  defendant,  and  to  determine 
whether  the  supply,  either  for  himself  or  the  company 
which  he  kept,  was  extravagant,  or  such  as  might  be 
feirly  supplied  to  a  young  man  living  in  good  society. 
Verdict  for  plaintiff. 

In  Easter  term,  1843,  Talfourd  Seijt  obtained  a 
rule  nisi  for  a  new  trial  on  the  ground  of  misdi- 
rection. 

F.  V.  Lee  and  Pigott  now  shewed  cause:  and  Tal- 
Jowrd  Seijt.  appeared  in  support  of  the  rule ;  but  the 
Court  desired,  before  deciding  this  case,  to  hear  the 
argument  in  Cripps  v.  Hills. 

Cripps  V.  Hills  was  an  action  of  debt  for  goods  sold 
and  delivered,  and  on  an  account  stated.  Pleas.  1.  As 
to  all  but  25/.,  nunquam  indebitatus.  Issue  thereon. 
2.  As  to  all  but  the  said  sum  of  252.,  in&ncy  of  de- 
fendant.    Replication.     As  to  242.  13s.  8dL,   parcel  of 


eo8 
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Wba&tdx 

▼. 
Hackcius. 

CmiiTS 

HiLU. 


the  sum  in  the  first  count  mentioned  (exoeplii^  the 
25/.),  that  the  goods  were,  **  at  the  time  of  the  sale  and 
delirery  thereof  necessaries  suitable  to  the  then  d^ree, 
estate  and  condition  of  the  defendant:''  as  to  the  re- 
sidue of  the  plea,  that,  at  the  time  of  the  accming  &c^ 
defendant  was  of  full  age.  Rejoinder:  as,  to  the 
24/.  ISs.  Sd^  that  the  goods  ^  were  not,  nor  were  any  of 
them,  at  the  time  of  the  sale  or  delivery  thereof,  neces- 
saries suitable  to  the  then  d^;ree,  estate  and  condition 
of  the  defendant,  in  manner  and  form"  &c. :  as  to  the 
replication  to  the  residue,  issue  joined.  The  plaintiff 
joined  issue  as  to  the  24/L  ISs.Sd,  S.  Payment  of  25^ 
into  court ;  which  the  plaintiff  took  out. 

On  the  trial,  before  MauU  J.,  at  the  Oxfardskire 
Summer  assizes,  184S,  it  appeared  that  the  plaintiff  was 
a  tradesman  in  the  city  of  Oxford^  and  that  the  claim 
was  for  articles  supplied  to  the  defendant  during  about 
two  years  and  a  half,  while  the  latter  was  a  resident 
and  undergraduate  in  the  University  of  Oxford.  The 
articles  consisted  of  wild  ducks,  grouse,  fowls,  deserts, 
&c.  It  further  appeared  that  his  father  was  a  gentle- 
man possessing  landed  property  to  the  clear  amount  of 
nearly  2000/.  a  year,  and  allowed  the  defendant  300/. 
a  year :  and  that,  on  one  occasion,  he  had  visited  Or- 
ford^  and  partaken,  at  the  defendant's  rooms,  of  some  of 
the  articles  supplied.  That  the  defendant  associated 
with  men  of  rank  and  fortune  at  the  university,  and  had 
given  entertainments  at  his  rooms,  where  several  of  the 
articles  were  supplied.  He  was  supplied  with  com- 
mons from  the  Hall  of  which  he  was  a  member.  The 
learned  Judge  told  the  jury  that  the  question  on  the 
record  was  whether  the  articles  supplied  were  such 
things  as  the  defendant  could  not  do  without:  and  that. 
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as  the  action  was  not  against  the  defendant's  father,  the  Queen*»  Bench. 
knowledge  of  the  latter  had  nothing  to  do  with  the        ^     ' 
question  which  the  jury  had  to  try.     Verdict  for  the 
plaintiff,  for  24>/.  ISs. 

In  Michaelmas  term,  1843,  Talfimrd  SerjU  obtained 
a  rule  nisi  for  a  new  trial,  on  the  ground  of  the  verdict 
being  contrary  to  the  evidence. 


WHAftTOW 
T. 

Macxxnkik. 
Cupts 

T. 
HlLLI. 


Whateley  and  F.  V.  hee  now  shewed  cause:  and 
Talfburd  Seijt.  was  partly  heard  support  of  the  rule 
in  this  case,  and  of  the  rule  in  Wharton  v.  Mackenzie, 
but  was  then  stopped  by  the  Court. 

Arguments  against  the  rules.  It  would  be  going  too 
far  to  hold  that  an  undergraduate  is  never  to  enter- 
tain friends  at  his  rooms:  and  a  tradesman  may  sup- 
pose it  to  be  notorious  that  this,  as  a  matter  of 
course,  must  take  place,  though  it  ought  not  to  be 
allowed  to  an  extravagant  extent.  But  as  to  the  ex« 
tent  the  jury  were  to  decide.  In  Hands  v.  Slaney  (a), 
where  the  question  was  whether  a  captain  in  the  army, 
being  an  infant,  was  liable  for  a  livery  furnished  to 
his  servant.  Lord  Kenyan  laid  down  the  principle 
thus.  ^^  I  cannot  say  that  it  was  not  necessary  for  a 
gentleman  in  the  defendant's  situation  to  have  a  ser- 
vant ;  and  if  it  were  proper  for  him  to  have  one,  it  was 
equally  necessary  that  the  servant  should  have  a  livery. 
The  general  rule  is  clear,  That  infants  are  liable  for 
necessaries,  according  to  their  degree  and  station  in  life. 
This  defendant  was  placed  in  a  situation  which  required 
such  an  attendant.  Therefore,  however  inclined  I  am  in 
general  to  protect  infants  against  improvident  contracts, 


(a)  8  T.  R,  578. 
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I  think  that  this  case  (alls  within  the  (air  fiabi%  wUch 
the  law  imposes  on  infiuits,  of  bebg  bound  for  oeees- 
saries,  which  is  a  relative  term,  aocordii^  to  their  statioa 
in  life."  Brooker  ▼•  Scoit  (a)  may  be  cited  on  the  other 
side.  There  the  Court  of  Exchequer  made  a  rule  ab- 
solute for  a  nmisuit,  on  the  ground  that  the  articles 
supplied  were,  prinffi  &cie  and  without  explanation,  not 
necessaries.  The  Court,  however,  appeared  to  adopt 
the  doctrine  of  Parke  R,  in  Peters  y*  Fleming  (i),  which 
was  substantially  the  same  with  that  cited  (rom  Lord 
Kftyan,  and  where  the  Court  held  that  the  question 
ought  not  to  be  withdrawn  (rom  the  consideration  of 
the  jury.  In  order  so  to  withdraw  it,  the  Court  must 
be  satisfied  that  not  a  single  article  can  fall  within  the 
description  of  necessaries ;  Maddox  v.  Miller  (c) :  and 
that  principle  was  recognized  in  BrayAcm  v.  Eaicn  (<£)• 
In  Bainsfbrd  v.  Ferrwick  {e)^  where  the  defendant  by  his 
demurrer  confessed  that  the  articles  were  necessaries^ 
the  Court  said,  '*  the  defendant  should  have  come  and 
rejoined  they  were  not  for  necessaries,  and  so  upon  the 
issue ;  the  jury  should  have  tried  it"  Tliis  is  perhaps 
not  easily  reconcilable  with  Brooker  v.  Scoit  (a).  In  the 
case  of  Cripps  v.  Hills  the  father  was  present,  a  (act 
which  goes  far  to  justify  the  verdict ;  DaUon  v.  Gib  (g). 
Arguments  against  the  rules.  In  Harrison  v.  Pane{h) 
the  Court  took  upon  itself  to  set  aside,  as  perverse,  a 
verdict  where  the  jury  had  found  that  horses,  saddles 
and   harness  were  necessary  to  a  student   at  Oxford. 


(a)  II  If.  4-  r.  67. 
(c)  I  M.i  S.  738. 
{e)  Carter,  215. 
(A)  \M.^G.  550. 


{b)  6  AL  ^  IF.  4S. 
(</)  5  New  Co.  231, 
{g)  5  New  Co.  198. 
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Brooker  v.  Scoit  (a)  shews  that  there  shotdd  have  been  a  <2mm»*«  Bench. 

1844. 
nonsuit  in  Cripps  v.  HiUs.  * 

Whakton 

T. 

Lord  Denman  C.  J.      The  frequent  occurrence  of    MAcmmt. 
these  cases  makes  it  very  important  for  us  to  consider  *^ 

carefully  what  the  rule  is.  It  cannot  be  more  accurately  Hills. 
laid  down  than  has  been  done  by  my  brother  Parke  in 
Peters  v.  Fleming  (i).  He  says,  **  It  is  perfectly  dear, 
that  from  the  earliest  time  down  to  the  present,  the 
word  necessaries  was  not  confined,,  in  its  strict  sense, 
to  such  articles  as  were  necessary  to  the  support  of 
life,  but  extended  to  articles  fit  to  maintain  the  par- 
ticular person  in  the  state,  station,  and  degree  in  life  in 
which  he  is ;  and  therefore  we  must  not  take  the  word 
<  necessaries '  in  its  unqualified  sense,  but  with  the 
qualification  above  pointed  out."  In  these  cases  issue 
is  joined  on  the  averments,  in  the  replications,  that  the 
articles  supplied  were  necessaries  suitable  to  the  estate 
and  condition  of  the  defendants.  In  one  of  the  cases  the 
defendant  had  an  allowance  from  his  father.  It  seems 
to  me  that  in  Wharton  v.  Mackenzie  the  Judge  would 
have  been  justified  in  telling  the  jury  that  whatever  was 
furnished  for  the  entertainments  given  by  the  defendant 
to  his  acquaintance  was  not  proved  by  the  plaintifi*  to 
be  necessary,  and  was  indeed  proved  not  to  be  so :  and  so 
far  the  question  was  properly  one  of  law.  I  do  not  think 
that  the  Court  of  Exchequer  meant,  in  Srookerv.  Scott {a\ 
to  go  farther  than  this,  or  to  withdraw  from  the  jury  the 
general  question  whether  the  goods  furnished  were  neces- 
saries.    For  a  young  man  in  some  situations  of  life,  not 

(a)  11  If.  j-  W.  67.  (6)  6M.4;W.  46. 
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Volume  V.  only  clothes  may  be  considered  necessaries,  but  a  watch, 
!___  and  the  like  articles,  which  he  is  expected  to  wear  in 

Whaktok  (hat  condition  of  life :  but,  with  respect  to  the  articles 
Mackbvkii.  here  supplied,  it  is  an  outrage  to  common  sense  to  say 
that  they  can  possibly  be  necessaries.  It  may  perhaps 
seem  harsh  and  illiberal  to  refuse  payment  for  these 
things.  But  it  is  the  duty  of  tradesmen  to  make  them- 
selves acquainted  with  the  circumstances  of  the  parties 
they  are  supplying :  and,  above  all,  it  cannot  be  neces- 
sary to  give  long  credit.  A  tradesman  who  chooses  to 
supply  such  things  may  require  ready  money,  or  send 
in  his  bill  speedily :  otherwise  the  results  may  be  most 
embarrassing  and  degrading.  The  law  is  bound  to  pro- 
tect parties  from  such  consequences.  That  remark  in- 
deed applies  most  strongly  to  the  circumstances  of  the 
case  of  Cripps  v.  Hills.  We  can,  however,  only  look 
to  the  rule  of  law ;  that  has  been  most  clearly  laid 
down;  and  it  is  important  that  it  should  be  strictly 
adhered  to. 

Coleridge  J.  (a).  I  am  of  the  same  opinion.  It  is  a 
most  important  inquiry,  how  far  the  question  is  for  the 
Court  and  how  far  for  the  jury.  In  some  cases  the  ques- 
tion must  be  for  the  Judge.  Suppose  the  son  of  the 
richest  man  in  the  kingdom  to  have  been  supplied  with 
diamonds  and  racehorses,  the  Judge  ought  to  tell  the 
jury  that  such  articles  cannot  possibly  be  necessaries. 
In  Whartm  v.  Mackenzie  the  fact  of  the  defendant's 
illness  was  proved  in  order  to  explain  the  supply  of 
some  of  the  articles.  In  such  a  case,  the  question  is 
a  mixed  one  of  law  and  fact,  and  must  go,  with  proper 

(a)  Patteson  J.  was  absent 
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directions,  to  the  jury.     Without  any  explanation,  the  Qucen*s  Bench. 

1844' 
Court  will  decide  the   question.     As   to  what   is   the    [__ 

meaning  of  the  word  "  necessaries/'  we  have  my  bro- 
ther Par^^'s  admirable  judgment;  to  which  I  will  make 
only  one  addition,  suggested  by  the  argument  urged 
at  the  bar.  It  is  said  that  we  are  to  look  at  the  cir- 
cumstances of  each  defendant.  True :  we  must  do  so. 
But  the  articles  supplied  must  be  necessaries,  and  not 
merely  comforts  or  conveniences.  Then  we  shall  arrive 
at  the  principle  acted  on  in  Brooker  v.  Scott  (a),  where 
the  Court  decided  that  it  could  not  be  necessary  for  an 
undergraduate  to  have  dinners  at  bis  own  lodgings,  un- 
less under  circumstances  furnishing  an  explanation. 
It  cannot  otherwise  be  necessary,  though  possibly  con- 
venient or  proper.  This  rule  imposes  no  hardship  on 
tradesmen.  If  they  do  not  intend  to  pander  to  ex- 
travagance, let  them  not  give  credit.  In  one  of  these 
cases,  the  bill  was  allowed  to  run  on  for  two  years  and 
a  half.  That  could  have  been  done,  only,  lest,  if  the 
bill  were  sent  in  earlier,  the  supply  of  such  articles  might 
be  stopped.  '  Tradesmen  must  understand  that,  if  they 
choose  so  to  act,  they  are  trusting  only  to  what  they  call 
the  honour  of  the  parties  supplied. 


WiGHTMAN  J.  I  am  of  the  same  opinion.  In  the  case 
tried  before  me,  Wharton  v.  Mackenzie^  the  defendant 
was  the  son  of  a  gentleman  of  rank  and  station  :  it  was 
urged  that  the  case  ought  to  be  considered  with  re- 
ference to  his  position  in  society ;  and  it  was  shewn  that 
he  associated  with  persons  of  rank  equal  to  his  own.  I 
think  I  did  not  sufficiently  explain  the  terms  used  in  the 
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replicatioD ;  I  should  have  pointed  out  that  they  onght 
to  be  coDslmed  here  with  reference  to  a  person  in  datii 
piqnOari  at  oollege,  supplied  from  the  college  with  what 
is  generally  necessary.  For,  if  the  defendant's  position 
in  society  calls  upon  him  to  entertain  his  frieDds,  that 
can  be  only  when  he  has  money  to  defray  the  expense  of 
so  doing.  The  articles  of  which  this  bill  is  composed 
cannot  be  necessaries  if  they  cannot  be  supplied  without 
giring  credit 

In  Wharton  v.  Mackenzie^  rule  absolute, 
without  payment  of  costs. 

In  Cripps  ▼.  Hillsj  rule  absolute,  on  pay- 
ment of  costs. 


ftbmary  8th. 


The  QcEEN  on  the  Prosecution  of  Habbis 
against  Smith,  Clerk  (a). 


TyjANDAMUS  to  restore  Thomas  Harris  to  the 
office  of  parish  clerk  and  sexton. 

The  writ  recited  that  defendant  was  vicar  of  the 
parish  of  St.  Faith j  Ooerbury,  in  Worcestershire;  that 
Harris  had  been  duly  admitted  to  the  office  of  clerk 
and  sexton  of  the  parish  ;  and  that  defendant  had  im- 
properly and  without  reasonable  cause  removed  him 
from  the  said  office. 

The  return  to  the  writ  stated  that  the  defendant  had 


Mandamus  to 
A  Yicw  to  re- 
store T.  H.  to 
the  office  of 
parish  cIctIl. 
Rrturn,  that 
7.  iSr.  had  on 
•ereral  spe- 
cified occasions 
misconducted 
bimself  by 
designedly 
iiretcrent  and 
ridiculous 
behaviour  in 
bis  perfonnance 
c»f  Us  duty ; 
by  appearing 

In  church  drunk*  so  as  to  be  incapable  of  performing  it ;  and  by  indecently  disturbing  the 
congregation  during  the  administxatiou  of  the  sacrament.  The  return  stated  that  the 
alleged  acts  were  done  in  the  view  and  presence  of  the  defendant,  and  after  repeated 
reproof,  whereupon  the  defendant  remoreid  him  from  his  office  of  clerk.  Plea,  stating 
that  T,  H,  had  not  been  summoned  to  answer  for  his  conduct  before  his  remoral. 
Held,  that  the  return  was  bad  for  not  shewing  such  summons. 


(a)  Reported  by  Edward  SffUrke,  Esq. 


Smru. 
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been  duly  presented  to  and  inducted  into  the  vicarage  <I««»'«  -»««*. 

of  Si.  FaMj  Ooerburify  in  the  county  of  Worcester;  that,   !__ 

from  time  whereof  &a,  there  had  been  and  of  right  ought  ^^  J?'^"" 
to  be  a  clerk  of  the  said  parish,  which  clerk  for  the  time 
being,  from  time  whereof  &c.,  of  right  held  the  office 
of  sexton  of  the  said  parish ;  that,  during  all  the  time 
aforesaid,  it  of  right  belonged  and  appertained  to  such 
vicar  for  lawful  cause  in  that  behalf  from  time  to  time 
to  remove  from  the  said  office  of  clerk  and  sexton  the 
person  who  for  the  time  being  might  fill  the  same,  and 
from  time  to  time  to  appoint  and  admit  to  the  said 
office,  upon  any  vacancy  legally  arising  therein,  a  dis- 
creet and  proper  person  in  that  behalf.  And  that,  at 
the  time  when  defendant  became  vicar,  and  thence  until 
&C.,  the  prosecutor  Harris  was  the  acting  clerk  of 
the  parish,  but  not  duly  registered  as  such ;  and,  by 
reason  of  his  being  such  clerk,  held  and  filled  the  office 
of  sexton,  and  so  was  acting  clerk  and  sexton  of  the 
said  parish ;  and  that  it  was  the  duty  of  the  said  Harris^ 
as  such  clerk  &c.,  to  say  and  pronounce  in  a  decent, 
becoming  and  reverent  manner  the  matters  and  re- 
spouses  which,  according  to  the  Rubric,  are  appointed 
to  be  said  in  churches  by  the  people  during  the  celebra- 
tion of  divine  service  in  the  church,  according  to  the 
Book  of  Common  Prayer.  That,  on  divers  days  whilst 
defendant  was  such  vicar  and  Harris  such  derk  and 
sexton,  viz.  on  SOth  Nooember  1841,  that  day  being  St. 
Andrew's  day,  and  on  Christmas  Day  1841,  and  on 
divers  other  days,  each  of  them  being  the  Lord's 
Day,  to  wit  14th  Attgust  1842,  21st  August  1842,  25th 
September  1842,  and  2d  October  1842,  and  upon  every 
Lord's  Day  which  fell  between  2d  October  1842  and 
the  day  when  the  said  71  Harris  was  removed,  and 
on  Ash  Wednesday y  to  wit  9th  February  1842,  the 
8  s  2 
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Prayer  of  the  Church  of  England,  as  and  for  and  being 


The  QuBiK  ^jjg  service  of  the  Church  of  England  appointed  to  be 
Smith.  celebrated  in  churches  on  those  days  respectively,  was 
celebrated  in  the  parish  church  according  to  the  Rubric 
in  that  behalf,  and  according  to  the  custom  and  order 
of  the  Church  of  England.  That,  on  divers  of  the  said 
days,  to  wit  on  &c.,  the  said  T.  Harris,  in  the  course  of 
the  celebration  of  the  said  services,  on  the  said  days,  in 
the  presence  and  hearing  of  the  defendant,  did  de- 
signedly and  of  purpose  say  and  pronounce  the  matters 
and  responses,  which  it  was  his  duty  to  say  and  pro- 
nounce in  the  course  of  the  said  services,  in  an  indecent, 
unbecoming  and  irreverent  tone  and  manner,  thereby 
wickedly  and  irreverently  intending  to  move,  and 
whereby  he  then  did  move,  divers  persons  then  present 
in  the  said  church,  and  of  the  congregation  thereof, 
during  the  celebration  of  the  said  services,  to  in*everent 
laughter  in  the  said  church  during  the  said  services,  and 
whereby  divers  other  persons  then  of  the  said  congrega- 
tion were  greatly  distressed  and  annoyed,  and  the  defend- 
ant himself  made  ill  and  obstructed  in  the  performance 
of  his  duties.  Whereupon  afterwards,  to  wit  on  each 
of  the  said  last  mentioned  days  and  times,  the  defendant 
reproved  the  said  T.  Harris^  and  on  each  of  those  days 
requested  him  not  to  repeat  his  aforesaid  conduct  in  the 
course  of  the  celebration  of  divine  service  in  future. 
That  the  said  Thomas  Harris  did  nevertheless,  on  cer- 
tain other  of  the  said  days  on  which  the  said  services 
were  celebrated,  to  wit  on  &c.,  being  after  the  said 
T.  Harris  had  been  so  guilty  of  the  said  conduct,  and 
after  he  had  been  so  reproved,  in  the  presence  and 
hearingof  defendant,  with  a  wicked  mind  and  designedly 
and  of  purpose,  again  say  and  pronounce  the  matters 
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and  responses  which  it  was  his  duty  to  say  and  pro-  QueerCt  B^nck. 

nounce  in   the  course  of  the  celebration  of  the  said * 

services  on  each  of  the  last  mentioned  days,  in  an  in-  '^^  Qojt«w 
decent,  unbecoming  and  irreverent  tone  and  manner,  Smith. 
thereby  wickedly  and  irreverently  intending  to  move, 
and  whereby  he  then  did  again  move,  divers  persons 
then  present  in  the  said  church,  and  of  the  congregation 
thereof  &c.  (as  before).  That,  on  certain  other  of  the 
said  days  on  which  the  said  services  were  celebrated  in 
the  said  church,  to  wit  on  &c.,  and  on  Christmas  Day 
1841,  the  said  Thomas  Harris  was,  during  the  celebra- 
tion of  the  said  services,  in  the  sight,  presence  and 
hearing  of  the  defendant,  drunk  and  intoxicated,  and 
affected  by  and  with  intoxicating  drinks  and  liquors, 
and  on  each  of  the  last  mentioned  days  was,  by  reason 
thereof^  and  in  the  presence  and  hearing  of  the  defend- 
ant, unable  to  say  and  pronounce  the  matters  and  re- 
sponses, so  to  be  said  by  him  as  such  clerk,  in  a  de- 
cent, becoming  or  reverent  manner,  and  did  not  say 
or  pronounce  the  same  or  any  of  them  in  a  decent 
or  becoming  manner,  but,  on  each  of  the  said  last 
mentioned  days,  and  in  the  presence  and  hearing  of 
defendant,  said  and  pronounced  the  same  in  an  un- 
becoming, indecent,  ludicrous  and  ridiculous  manner, 
and  thereby  made  it  known  and  apparent  to  all  the 
congregation  then  in  the  said  church,  and  present  at  the 
said  services,  that  he  was  drunk  and  intoxicated :  and 
thereby  on  each  of  those  days  the  said  Thomas  Harris 
moved  divers  of  the  said  congregation  tu  irreverent 
laughter  in  the  church.  (The  return  then  stated  an- 
other instance  of  a  repetition  of  the  offence  after  re- 
proof.) That  on  another  day,  to  wit  on  &c.,  defendant 
prepared  to  administer  in  the  said  parish  church  the 
sacrament  to  divers  members  of  the  church  ;  and  that  on 

8  s  3 
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1844> 
'___  ant  was  then  about  to  administer  the  said  sacrament. 


Tbe  QoKSN  presented  himself  at,  and  made  a  noise  and  disturbance 
Smith.  at,  the  Communion  table  of  the  said  church  at  which 
defendant  was  about  to  administer  the  said  sacrament ; 
whereupon  defendant  then  asked  him  if  he  intended  to 
partake  of  the  said  sacrament ;  whereupon  the  said  T. 
Harris  then,  in  the  church  and  in  the  presence  and 
hearing  of  defendant,  said  he  did  not  intend  to  partake 
of  the  said  sacrament ;  and  thereupon  defendant  then 
requested  him  to  leave  the  said  Communion  table, 
and  to  cease  from  making  such  noise  and  disturbance, 
and  to  depart  to  a  convenient  distance  from  the  said 
Communion  table,  so  that  he  might  not  obstruct  the 
due  and  proper  administration  of  the  said  sacrament  to 
such  as  were  willing  to  be  partakers  thereof;  but  the 
said  71  Harris  then  refused  to  depart  from  the  said 
table,  and  there  continued  to  make  such  noise  and  dis* 
turbance  as  aforesaid  for  the  space,  to  wit,  of  half  an 
hour,  and  then  remained  so  near  to  the  said  table  and 
in  such  a  position  in  relation  thereto  and  to  the  per- 
sons then  willing  to  partake  of  the  said  sacrament,  for 
the  space,  to  wit,  of  half  an  hour,  whereby  the  said  T. 
Harris  then  did  intend  to  obstruct,  and  whereby  the 
said  T.  Harris  then  and  in  the  presence  and  hearing  of 
defendant,  in  the  said  church  and  at  the  said  Com- 
munion table,  did  obstruct,  the  due  and  proper  admi- 
nistration by  defendant  of  the  said  sacrament.  And 
thereupon,  after  the  said  several  premises  and  for  and 
because  of  the  misconduct  of  the  said  Thomas  Harris 
as  such  clerk  and  sexton  as  aforesaid  as  above  set 
forth,  and  before  the  issuing  of  the  writ,  to  wit  on 
&c.,  defendant  did,  in  due  form  of  law,  remove  the  said 
T.  Harris  from  the  office  of  clerk  and  sexton,  as  it  was 
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lawful  for  him  to  do  for  the  cause  aforesaid.    And,  after   QueaiU  Bench. 

1844' 
the  said  removal  of  the  said  T.  Harris  and  before  the  L_ 

issuing  of  the  said  writ,  to  wit  on  &c.,  the  said  office     '^^  Qu««ii 

then   being   lawfully  vacant  by   the   said   removal  of        Smith. 

Harrisy  defendant  nominated,  appointed  and  admitted 

one  William  Darke^  being  a  discreet  and  proper  person, 

to  be  the  clerk  and  sexton  of  the  said  parish  in  lieu  and 

instead  of  the  said   T.  Harris ;  which  said  W.  Darke 

thereupon  then  became  and  was,  and  thence  continually 

hitherto  has  been,  and  still  is,  the   lawful   clerk  and 

sexton  of  the  said  parish. 

To  this  return  the  prosecutor  pleaded :  1.  Admitting 

the  facts  in  the  introductory  part  of  the  return,  that 

defendant  did  of  his  own  wrong,  and  without  the  causes 

in  the  residue  of  the  return,  &c.    Issue  thereon.    2.  That 

prosecutor  was  not  before  his  removal  summoned  by 

defendant,  or  any  other  person  on  his  behalf,  to  answer 

or  explain  the  charges  and   causes  of  dismissal  in  the 

return  alleged,  or  any  or  either  of  them,  or  his  conduct 

in  respect  of  the  same.     Verification.     Demurrer  to  the 

second  plea ;  joinder. 

The  demurrer  was  argued  last  term  (a),  by  Kelly 
for  the  defendant,  and  J.  W.  Smith  for  the  prose- 
cutor. Besides  the  cases  cited  in  the  judgment,  the 
following  were  referred  to:  Bagg's  Case{b)y  Bex  v. 
Davies  (c),  Painter  v.  The  Liverpool  Gas  Company  (rf). 
Burton  v.  Henson  (^),  and  Begina  v.  Langley,  in  Easter 
term,  1842,  not  reported  (g).     It  was  admitted,  on  the 

(a)  January  24th.  Before  Lord  Denman  C.  J.,  Patteton^  Coleridge 
and  Wightman  Js, 

(6)  1 1  Rep.  93  b.  (c)  9  DowL  jr  By.  234. 

(d)  3  A,  i  E,  433.  (ff)  10  M,  fr  IT.  105. 

(g)  May  5th,  1842.  In  that  case  a  mandamus  was  moved  for  to  re- 
store a  parish  clerk,  dismissed,  as  was  said,  without  hairing  been  sum- 
8  S   4 
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1844* 
*__  have  been  irregular,  if  the  misconduct  had  not  occurred 


The  QuBEN     ip  ^ijg  presence  of  the  vicar.     A  further  report  of  the 
Smitk.        arguments  is  unnecessary,  the  substance  of  them  being 
stated  in  the  judgment. 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

To  a  mandamus  to  restore  prosecutor  to  the  office  of 
parish  clerk,  defendant,  the  vicar,  returned  &c.  (his 
lordship  here  stated  the  acts  of  misconduct  allied  in 
the  return) :  all  which  acts  the  defendant  alleges  to  have 
been  committed  in  his  own  view,  whereupon  defendant 
did,  "  in  due  form  of  law,  remove  "  him  from  his  said 
office.  To  this  return  the  prosecutor  pleaded.  1. 
That  defendant  of  his  own  wrong,  and  without  the 
cause  alleged,  removed  him.  2.  That  defendant  did 
not,  before  removing  prosecutor,  summon  him  to  answer 
and  explain  the  charges  made  against  him.  There  was  a 
demurrer  to  the  second  plea :  but  the  argument  turned 
at  length  on  the  validity  of  the  return ;  the  question 
being,  whether  the  vicar  could  lawfully  remove  the 
clerk,  under  the  circumstances  of  the  case,  without 
affording  him  an  opportunity  of  making  his  defence. 
For  the  vicar  it  was  contended  that,  as  he  acted  on  his 
own  view  of  the  prosecutor's  misconduct,  any  kind  of 
process  for  enabling  him  to  disprove  or  explain  it  must 
be  superfluous ;  that  the  law  invests  the  minister  with 


moned  to  answer  charges  against  him,  though  it  appeared  that  he  bad 
been  seen  to  read  the  requisition  for  a  meeting  at  which  his  conduct  was 
to  be  taken  into  consideration.  The  Court,  on  the  seyeral  allegations  as 
to  notice  and  other  facts  of  the  case,  made  the  rule  absolute,  in  order 
that  the  questions  might  be  tried  on  a  return. 
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The  Queen 

V. 

.  Smitr. 


the  functions  of  accuser,  witness  and  judge,  obliging  him  QueenU  Bench. 

to  a  constant  supervision  and  control  over  his  inferior  * 

officer,  and  to  the  exercise  of  his  power  of  removing 
him  for  indecent  conduct  publicly  exhibited  in  the 
minister's  presence.  The  necessity  of  acting  on  his  own 
impression  in  such  a  case  was  exemplified  by  punish- 
ment summarily  inflicted  by  courts  of  justice  for  con« 
tempts  there  committed,  and  by  convictions  on  the  view 
by  magistrates  under  the  Highway  acts. 

We  believe,  however,  that  the  practice  in  the  former 
of  these  supposed  cases  is  for  the  Court  to  call  on  a 
party  charged  with  contempt  for  his  defence,  and  give 
the  opportunity  of  denying  or  explaining  it  before  any 
punishment  is  awarded.  There  may  be  an  exception  in 
the  case  of  actual  drunkenness,  which  misconduct  dis- 
ables the  party,  not  only  from  governing  himself  with 
propriety,  but  also  from  entering  on  any  vindication. 
To  call  on  a  drunken  man  to  address  the  Court  would 
be  useless  and  injurious  to  himself,  while  it  prolonged 
and  aggravated  the  insult  which  his  condition  had 
already  offered  to  it :  and  no  adequate  security  exists 
against  a  repetition  of  the  insult,  but  imprisonment. 
We  apprehend,  also,  that  a  magistrate  empowered  to 
convict  upon  the  view  ought  first  to  call  on  the  offender. 
However  rapid  the  proceeding,  there  must  be  time  for 
stating  the  charge  and  receiving  an  answer.  The  driver 
seen  riding  in  his  waggon  is  prima  facie  a  fit  object  for 
punishment :  but,  if  he  shewed  that  he  had  been  com- 
pelled to  do  so  by  a  sudden  fit  of  illness,  or  by  some 
accident  which  prevented  him  from  walking,  he  would 
avoid  the  penalty. 

If  it  were  otherwise  in  these  cases,  still  we  should 
think  that  sentence  of  removal  from  a  freehold  office 
ought  to  be  preceded  by  some  mode  of  enquiry,  in 
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Vohime  K      which  the  accused  should  have  the  opportunity  of  bear- 
ing a  part.     In  the  argument  extreme  cases  were  sup- 


Tlie  QoEEN  posed,  which  might  require  an  instantaneous  proceeding. 
S"^**^  But  even  in  those  cases  the  only  thing  made  necessary 
is  the  immediate  removal  of  the  person  from  the  church 
where  he  creates  the  disturbance;  and,  in  the  very  worst 
that  can  be  imagined,  it  is  not  difficult  to  conceive  cir- 
cumstances that  would  prove  the  absence  of  evil  inten- 
tion and  even  of  gross  negligence.  If  required  to 
explain  his  behaviour,  the  culprit  might  have  convinced 
the  vicar  that  what  appeared  highly  incorrect  ought  not 
to  incur  severe  censure,  much  less  expulsion  from  his 
office. 

That  important  general  principle  which  was  so  stre- 
nuously asserted  by  Lord  Kenyan  in  Rex  v.  Gaskin  {a) 
(here  his  LiOrdship  read  the  words  of  the  judgment  in 
that  case)  has  been  often  held  sound,  and  never  ques- 
tioned. It  was  acted  on  in  Doe  dem.  Earl  Thanet  v. 
Gartham  (6),  in  Rex  v.  Neale,  in  Easter  term,  1835  (c), 
in  /fcxv.  VicarofSt.Jamet^  Colchester  {d)  (7lh  November 
in  the  same  year),  in  the  late  case  of  Rex  v.  Governors 

(a)  8  T.  R.  209.  (6)  1  Bing.  357. 

(c)  See  4N.tM.  868.  May  lltb,  1835.  In  this  cue,  Sir  IT. 
W.  FoUeU  and  W.  H.  WeUson  shewed  cause  against,  and  Maule  sup- 
ported, a  rule  for  a  mandamus  commanding  an  incumbent  to  restore  a 
parish  clerk  whom  he  had  removed  for  alleged  intoxication.  The  clerk 
had  been  summoned  to  attend  the  investigation  of  tlie  case  before  the  in- 
cumbent, but  had  refused;  upon  which  the  incumbent  examined  wiu 
nesses,  and  then  removed  him.  It  was  contended  that  the  affidavits  did 
not  shew  misconduct  warranting  the  removal.  Lord  Denman  C.  J., 
UUledaie  and  PaUe$on  Js.  were  of  opinion  that  the  affidavits  did  not, 
Coleridge  J.  that  they  did,  shew  misconduct  with  sufficient  preciseness : 
and  the  Court  ordered  the  mandamus  to  issue,  in  order  that  a  return 
might  be  made. 

(d)  In  this  case  Sir  IT.  IT.  FoUeU  shewed  cause  against,  and  Tkesiger 
supported,  a  rule  for  a  mandamus  calling  on  a  rector  to  restore  a  parish 
clerk  whom  he  had  removed.     The  affidavits  in  opposition  to  the  rule 


VII.  VICTORIA.  628 

(if  Darlington  School  (a\  and   in  many  others  not  re-  (bi^enU  Bendu 
ported.     We  do  not  think  its  application  is  excluded 
because  the  charge  rests  on  the  minbter's  personal  ob«     The  Qustw 
servation ;  inasmuch  as  that  is  not  inconsistent  with  the        Smitb. 
disproof  of  criminal  motives  and  intentions,  with  the 
mitigation  to  which  other  facts  might  possibly  entitle 
the  accused,  or  with  condonation  of  the  offence.     This 
principle  appears  to  us  valuable  to  the  Judge,  whom  it 
tends  to  secure  against  yielding  too  hastily  to  his  own 
first  impressions;  while  we  think  it  indispensable,  for 
the  sake  of  the  party  charged,  in  all  cases,  to  the  due 
execution  of  every  judicial  power. 

Another  ground  was  suggested  for  refusing  a  peremp- 
tory mandamus  in  the  present  case,  —  that  the  pro- 
secutor upon  his  own  shewing  ought  to  be  removed 
from  his  office.  The  language  of  Lord  Kenyon  in  Rex 
V.  GasJcin  {b)  admits  this  principle,  and  reconciles  that 
decision  to  it  there  by  some  former  cases.  To  the 
same  effect  later  authorities  may  also  be  found,  espe- 
cially in  Bex  v.  Griffiths  {c).  But  here  the  prosecutor, 
by  pleading  that  he  was  not  summoned,  admits  himself 
to  be  guilty  of  the  conduct  imputed  for  the  purpose 
.of  that  plea  only  :  and,  as  he  takes  issue  upon  it  in  the 
other  plea,  we  cannot  say  that  the  whole  record  proves 


alleged  misconduct  in  the  receipt  of  money.  The  Court  (Lord  Dm- 
man  C.  J.,  PaUe»on,  JFUHams  end  Coleridge  Js.)  udd  that  it  wai  not 
shewn  that  the  clerk  had  had  proper  notice  of  the  charge ;  that  an  alleged 
admission,  which  was  relied  upon,  was  not  such  at  to  shew  misconduct : 
and  that,  at  all  events,  a  mandamus  ought  to  issuei  in  order  that  the  facta 
might  be  inquired  into. 

(a)  See  post,  Michaelmas  Vacation  1S44,  the  judgment  of  the  Court  of 
Exchequer  Chamber,  affirming  the  judgment  of  this  Court  in  BUary 
Vacation,  1843. 

(b)  8  T.  R.  209.  (c)  SB.^Jld.  731. 
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Volume  V,     sucli  admissioti.     We  must,  therefore,  form  our  opinion 

1844. 
*^_  on  the  return;  which,  for  the  reason  given,  we  think 


The  Qdkk     cannot  be  supported. 
Smith. 


Judgment  for  the  Crown  (a). 


(a)  Error  wai  brought  on  the  judgment :  but  the  cmse  was  compro- 
miied. 


jFdb-Mory  8th. 


Evans  against  Harlow. 


Beclanuion        ^ASE,   for   a   libel.      The  declaration  stated    that, 

in  cue  for  e         ^-^ 

libel  stated  whereas,  before  and  at  the  time  of  the  committing 

before  and  at  &Cm  plaintiff  was,  and  still  is,  an  engineer  and  mill- 
cQu^ttinff  Wright,  and  the  trade  and  business  of  an  engineer  and 
So'bmS"**^  °f  "™*'^wright  exercised  and  carried  on  with  credit  and 
reputation,  and  thereby  acquired  divers  great  gains,  and 
also  was  and  still  is  the  sole  inventor,  author  and  pro* 
prietor  of  a  new  and  original  design  for  modelling  or 
casting,  or  making  impressions  on,  articles  of  manufac- 
ture of  metals  or  mixed  metals,  which  said  design  had 


an  engineer, 
and  waa  the 
inrentor  and 
twittered  pro- 
prietor (under 
itaL  S&S  Viei, 
c  17.)  of  an 
original  design 
for  making 


impressions  on 

articles  manufactured  in  metal,  and  sold  diyers  articles  on  which  the  design  was  used. 
That  plaintiff,  before  and  at  the  time  &c.,  Iiad  sold,  and  had  on  sale  in  tlie  way  of  his  said 
trade,  articles  and  goods  called  **  Self  acting  tallow  syphons  or  lubricators.**  And  that 
defendant  published  a  libel  of  and  concerning  plaintiff*,  and  of  and  concerning  him  in  his 
aaid  trade,  and  of  and  concerning  the  said  design,  and  plaintiff  as  the  inyentor  &c  thereof 
and  manufacturer  of  the  articles  with  the  said  design  thereon,  and  of  and  concerning  the 
said  goods  which  be  had  so  sold  and  had  on  sale,  and  plaintiff  as  the  seller,  as  follows,  vis. 

**  This  is  to  caution  parties  employing  steam  power  from  a  person  **  (meaning  the  plain- 
tiff) "offering  what  be  calls  Self  acting  tallow  syphons  or  lubricators  **  (meaning  the  said 
design,  and  meaning  the  said  goods  and  articles  which  the  plaintiff  had  so  sold  and  had  on 
tale  as  aforesaid),  **suting  that  he  is  the  sole  inventor,  manufacturer  and  patentee,  thereby 
monopolising  high  prices  at  the  expense  of  the  public.  R.  HaHow  "  (meaning  the  defend- 
ant), '*  brass-founder,  Stockport,  takes  this  opportunity  of  saying  that  such  a  patent  does  not 
exbt,  and  that  he  has  to  offer  an  improrcd  lubricator**  &c.  **  'lliose  who  have  already 
adopted  the  lubricators'*  (meaning  &c. :  same  innuendo  as  before),  "against  which  R,  H. 
would  caution,  will  find  that  the  ullow  is  wasted  instead  of  being  effectually  employed  as 
professed.** 

Tliere  was  no  direct  averment  connecting  the  tallow  syphon  with  the  registered  design 
mentioned  in  the  first  part  of  the  inducement.     No  special  damage  was  alleged. 

Held,  that  the  words  were  not  a  libel  on  the  plaintiff  either  generally,  or  in  the  way  of 
his  trade,  but  were  only  a  reflection  upon  the  goods  sold  by  him,  which  was  not  actionable 
without  special  damage. 
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never  been   published   before   the  registration  thereof  Quten't  Benciu 

...             1844* 
as  hereinafter  mentioned ;   and  the  plaintiff,  so  being  * 

such  inventor,  Author  and  proprietor,  before  the  pub-  Kvak» 
licaiion  of  the  said  design,  and  before  the  committing  Hablow. 
of  the  said  grievances,  and  after  the  1st  day  of  Jufy 
A.  D.  1839,  to  wit  on  &c.,  duly  registered  the  said  design, 
and  himself,  the  plaintiff,  as  the  proprietor  of  the  same, 
with  Frederick  Beckford  Long^  then  being  the  registrar  of 
designs  for  articles  of  manufacture,  according  to  the  form 
of  the  statute  in  such  case  made  (a),  and  the  said  design 
was  then  duly  numbered  in  the  register  according  to  the 
said  statute  (to  wit)  numbered  1402 :  and  the  plaintiff, 
after  and  from  the  time  of  such  registration  until  the 
committing  of  the  said  grievances,  and  from  thence 
hitherto,  published  the  said  design,  and  published, 
manufactured  and  sold  divers  articles  of  manufacture  on 
which  the  said  design  was  used,  and  thereby  obtained 
and  acquired  great  credit,  reputation  and  profit;  and 
every  article  of  manufacture,  so  published  by  him  the 
plaintiff,  had  thereon  the  name  of  the  plaintiff,  being  the 
first  registered  proprietor  as  aforesaid,  and  the  number 
of  the  design  in  the  register  as  aforesaid,  and  the  date  of 
the  registration  thereof:  and  whereas,  before  and  at 
the  time  of  the  committing  8cc.,  the  plaintiff  had  sold, 
and  had  on  sale,  in  the  way  of  his  said  trade  and  busi- 
ness, divers  large  quantities  of  articles  and  goods  called 
Self  acting  tallow  syphons  or  lubricators^  and  thereby 
honestly  acquired  divers  great  gains:  yet  defendant, 
well  knowing  the  premises,  but  contriving  to  injure 
plaintiff,  afterwards  and  within  three  years  from  the 
registration  of  the  said  design,  to  wit  on  &c.,  falsely 

(a)  2&S  Fid.  c  17. 
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romwm  r.     and  nudicioosly  composed  and  poUisbed,  and  caosed  to 
be  published,  in  a  certain  public  newspaper,  of  and  con- 


£TAn  oeming  the  plaintifl^  and  of  and  concerning  him  in  the 
Hablov.  ^ay  of  hb  said  trade  and  business,  and  of  and  con- 
cerning the  said  design  and  the  plaintiff  as  the  inventor 
and  proprietor  thereof  and  manufacturer  of  the  articles 
with  the  said  design  thereon,  and  of  and  concerning  the 
said  articles  and  goods  which  the  plaintiff  had  so  sold 
and  had  on  sale  as  aforesaid,  and  the  plaintiff  as  the 
sdler  thereof  a  &Ise,  scandalous,  malicious  and  de» 
fimiatory  libel,  containing  amongst  other  things  the 
fidse,  &C.  and  libelloos  matter  following,  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  him  in 
the  way  of  his  said  trade  and  business,  and  of  and  con- 
cerning the  said  design  and  the  plaintiff  as  the  inventor 
and  proprietor  thereof  and  manufiurturer  of  the  articles 
with  the  said  design  thereon,  and  of  and  concerning  the 
said  goods  and  articles  which  the  plaintiff  had  so  sold 
and  had  on  sale  as  aforesaid,  and  the  plaintiff  as  the 
seller  thereof  (that  is  to  say) : 

'<  This  b  to  caution  parties  employing  steam  power 
from  a  person  "  (meaning  the  plaintiff)  *^  offering  what 
he"  (meaning  the  plaintiff)  **  calls  Self  acting  taUam 
^gi^ans  or  lubricators**  (meaning  the  said  design,  and 
meaning  the  said  goods  and  articles  which  the  plaintiff 
had  so  sold  and  had  on  sale  as  aforesaid),  *^  stating  that 
he  "  (meaning  the  plaintiff)  **  b  the  sole  inventor,  manu- 
facturer and  patentee,  thereby  monopolizing  high  prices 
at  the  expense  of  the  public  Robert  Harlow**  (meaning 
himself  the  defendant),  ^  brass-founder,  Stockport^  takes 
thb  opportunity  of  saying  that  such  a  patent  does  not 
exist,  and  that  he  **  (meaning  the  defendant)  ^^  has  to 
offer  an  improved  lubricator,  which  dispenses  with  the 
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necessity  of  using  more  than  one  to  a  steam  engine^  QueeH^t  JXme*. 

thereby  constituting  a  saving  of  60  per  cent,  ovpr  every   ^ L— 

other  kind  yet  offered  to  the  public  Those  who  have  E^^"* 
already  adopted  the  lubricators  '*  (meaning  the  said  de*  Haalow, 
sign  of  the  plaintiff,  and  meaning  the  goods  and  articles 
which  the  plaintiff  has  so  sold  and  had  on  sale  as  afore* 
said),  "  against  which  R.  H"  (meaning  himself  the  de- 
fendant) <*  would  caution,  will  find  that  the  tallow  is 
wasted  instead  of  being  effectually  employed  as  pro- 
fessed.'' 

By  means  of  which  premises  the  plaintiff  was  greatly 
injured  in  his  credit,  reputation  and  circumstances,  and 
was  prevented  from  selling  divers  articles  made  ac- 
cording to  the  said  design,  and  also  divers  of  the  said 
other  articles  and  goods,  which  he  might  and  otherwise 
would  have  sold,  and  was  thereby  prevented  from  ac- 
quiring divers  great  gains  which  he  might  and  otherwise 
would  have  acquired,  and  was  and  is  greatly  injured 
in  the  way  of  his  said  trade  and  business  and  otherwise. 
To  the  plaintiff's  damage,  of  &c. 

General  demurrer,  and  joinder.  The  ground  stated 
in  the  margin  of  the  demurrer  was,  **  that  there  is 
nothing  in  the  alleged  libel  which  is  actionable.'' 

iZ.  F.  Richards^  for  the  plaintiff,  was  called  upon  by 
the  Court.  This  is  a  libel  on  the  plaintiff  in  respect  of 
his  trade,  and  by  which  he  was  prevented  from  selling 
his  goods.  It  charges  him  with  monopolizing  high 
prices  at  the  expense  of  the  public,  by  stating  a  false- 
hood. Language  not  stronger  than  this  was  held 
actionable  in  Harmon  v.  Delany  (a),  the  Court  saying 

(a)  2  Stra,  S98. 
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that  '*  the  law  has  always  been  very  tender  erf*  the 
reputatipn  of  tradesmen,  and  therefore  words  spoken  of 
them  in  the  way  of  their  trade  will  bear  an  action,  that 
wiU  not  be  actionable  in  the  case  of  another  person." 
So  in  Jones  v.  Littler  (a)  words  spoken  of  a  tradesman, 
though  not  with  a  direct  reference  to  his  business,  were 
held  actionable  without  special  damage,  because  the 
jury  found  them  to  have  been  in  fact  spoken  of  him  in 
bis  trade,  and,  even  if  not  so  spoken,  they  would  neces- 
sarily tend  to  injure  him  in  it.  And  in  Ingram  ▼• 
Lawton  {b)  a  libellous  statement  as  to  the  condition  of 
plaintiflPs  ship,  being  held  to  reflect  not  only  on  the  ship 
but  on  the  plaintiff  in  his  business  of  a  ship  owner,  was 
deemed  actionable  without  special  damage.  Here 
special  damage  is  averred,  namely,  that  the  plaintiff 
was  prevented  from  selling  divers  articles  made  ac- 
cording to  hb  patent  design,  and  other  articles  and 
goods,  before  specified,  which  he  had  on  sale.  In  com- 
plaining of  such  injury  with  respect  to  a  general  stock 
of  goods,  a  plaintiff  cannot  state  specifically  who  would 
have  bought  any  particular  part  of  them ;  to  this  extent 
Hartley  v.  Herring  (r)  applies :  and,  if  so,  the  statement 
is  not  too  wide  for  an  averment  of  special  damage. 


Badeley^  for  the  defendant,  was  then  desired  to  pro- 
ceed. The  publication  in  Harman  v.  Delany  (d)  was ' 
a  libel  distinctly  reflecting  on  the  tradesman  in  the  way 
of  bis  trade.  Here  the  language  is  more  general.  It 
does  not  appear  in  that  case  what  the  innuendoes  were. 
Here  the  count  shews  only  a  statement  disparaging 
the  plaintiff's  goods :  there  is  nothing  to  connect  the 


(a)  7  U.f  W.  423. 
(c)  8  r.  B.  ISO. 


(6)  6  AViP  Co.  212. 
(d)  2  Stra.  898. 
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plaintiff,  as  a  subject  of  libeli  with  the  goods ;  and,   QueenU  Senek. 

that  being  so,  the  action  does  not  lie  without  special  * 

damage ;  Malachy  y.  Sqper  (a).     The  inducement  men-        Etahs 
tions  a  design  of  which  the  plaintiff  is  the  registered       Habmw. 
owner;   but  the  goods  to  which  the  libel  relates  are 
not  connected  with  that  design  by  any  sufficient  aver- 
ment*    The  words  complained  of,  as  they  appear  on 
the  record,  are  substantially  nothing  more  than  a  fair 
criticism  on  articles  which  the  plaintiff  has  for  sale.   Such 
a  criticism  on  a  work  of  art  has  been  deemed  not  libel- 
lous ;  Thompson  v.  ShacJceU  {b) :  and  the  principle  of  that 
case  applies  here.     [Patteson  J.   The  substance  of  the 
complaint  here  lies  in  the  averment  as  to  the  plaintiff's 
trade,  and  the  alleged  libellous  words  cautioning  persons 
not  to  employ  him.    The  rest  is  nonsense.]   The  words 
contain  nothing  in  which  the  Court  can  clearly  see  a 
tendency   to  slander  the  plaintiff  in  his   trade.     Even 
after  verdict  the  action  upon  them  would  not  be  main- 
tainable ;  Sweetapple  v.  Jesse  {c) ;  Kelly  v.  Partington  (d). 
If  it  is  meant  that  this  libel  charges  the  plaintiff  with 
fraud   in   his   trade,  that  meaning  should  have  been 
pointed  out  by  proper  averments,  the  words  themselves 
not  necessarily  suggesting  it ;  Forbes  v.  King  (e\  Angle 
V.  Alexander  (g),  Goldstein  v.  Foss  (A),  Goldstein  v.  Foss^ 
in  Error  (2).     Best  C.  J.  said  in  the  last  case :  "  The 
words  do  not  naturally  import  that  the  plaintiff  is  a 
swindler ;  and  we  want  an  allegation  of  fact  to  prove 
that  they  were  used  in  that  sense.''     The  same  may  be 
said  of  the  supposed  imputation  of  fraud  here.     In 

(a)  S  New  Co.  S71.  (6)  Moo.  ^  M.  187. 

(c)  5  B,^A(L  27. 

(d)  SB.ffAdU  645.     See  Heamey.  SUnoeU,  12  A.  ^  E.  719. 
(0  1  Dowl.  P.  a  672.  (g)  7  Bing.  119. 

(A)  GB.iC.  154.  (t)  4  Bing.  48a 

VOL.  V.   N.S.  TT 


EVAlfS 

Raelow. 
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Volume  V.  gict,  the  defendant's  statement  is  merely  a  caution  by 
one  tradesman  against  goods  of  another  which  are  sap- 
posed  not  to  answer  their  purpose :  and,  if  it  be  no  more 
than  a  puff  by  one  of  two  rival  tradesmen,  recommend- 
ing his  own  articles  in  preference  to  those  of  the  other, 
it  is  defensible  on  account  of  the  interest  the  defendant 
has  in  the  subject  matter,  on  the  principle  laid  down  in 
Delany  v.  Jones  (a).  In  such  a  case,  at  least,  the  inten- 
tion to  libel  the  plaintiff  ought  to  be  shewn  by  very 
clear  averments;  Siockley  v.  Clement (fi).  The  words 
^*  Those  who  have  already  adopted  the  lubricators, 
against  which  R.  H.  would  caution,  will  find  that  the 
tallow  is  wasted  instead  of  being  effectually  employed  as 
professed,"  are  not,  indeed,  ambiguous;  but,  if  libellous, 
they  only  reflect  upon  the  goods,  and  therefore  are  not 
actionable,  according  to  the  principle  of  Malachy  v. 
Soper{c)^  no  prejudice  to  the  sale,  or  other  special 
damage,  being  alleged.  The  last  mentioned  case  is 
referred  to,  and  its  doctrine  not  disputed,  in  Ingram  v. 
LaxDson  {d).  [Patte$on  J.  It  does  not  appear  by  the  de- 
claration that  the  tallow  syphons  were,  or  were  alleged 
to  be,  of  the  plaintiff's  manufacture.] 

R.  V.  Richards^  contra.  The  whole  tendency  of  the 
libel  is  to  reflect  on  the  plaintiff  in  the  way  of  his  trade. 
As  to  the  omission  of  an  averment  that  the  goods  were 
of  the  plaintiff's  manu&cture ;  assuming  that  they  were 
not  so,  the  libel  was  still  injurious  to  him  if  he  had 
them  on  sale.  The  innuendoes  referring  to  the  de- 
sign, if  not   maintainable,   may  be   rejected,  and   the 

(a)  4  E9p,  N,  ^.  C.  191.     See  Lay  ▼.  Xatcscm,  4  J.  ^  E.  795.  798. 
(6)  4  Bing.  162.  (c)  3  New  Ca.  371. 

(d)  6  New  Ca.  21S. 
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count  still  held  good ;  Harvey  v.  French  (a).     The  want  <J«'«»*«  ^«»c*. 

of  innuendoes  has  been  held  fatal  where  the  expressions  1_ 

used  in  the  libel  had  a  supposed  meaning  which  the  Evans 
Court  could  not  judicially  understand  without  an  innu-  Ha*ww. 
endo ;  as  "  Man  Friday,**  in  Forbes  v.  King  (&)•  Here 
the  Court  can  interpret  the  words  without  such  help. 
It  cannot  be  lawful,  to  say  of  a  tradesman  that,  in  the 
goods  which  he  sells,  material  **  is  wasted  instead  of 
being  effectually  employed  as  professed."  This  is  a 
direct  imputation  of  deceit  in  the  trade. 

Lord  Denman  C.  J.  I  am  of  opinion  that  the  state- 
ment complained  of  does  not  amount  to  a  libel.  It 
contains  no  real  imputation  upon  the  plaintiff  of  fraud  or 
misrepresentation.  There  are  indeed  words  intimating 
that  the  plaintiff  stated  himself  to  be  the  sole  inventor 
and  patentee  of  the  lubricators,  whereas  no  such  patent 
existed ;  but  it  does  not  appear  by  the  record  that  the 
plaintiff  had  or  claimed  to  have  any  patent  in  respect  of 
these.  The  gist  of  the  complaint  is,  the  defendant's 
telling  the  world  that  the  lubricators  sold  by  the  plain- 
tiff were  not  good  for  their  purpose,  but  wasted  the 
tallow.  A  tradesman  offering  goods  for  sale  exposes 
himself  to  observations  of  this  kind ;  and  it  is  not  by 
averring  them  to  be  ^*  false,  scandalous,  malicious  and 
defamatory''  that  the  plaintiff  can  found  a  charge  of 
libel  upon  them.  To  decide  so  would  open  a  very  wide 
door  to  litigation,  and  might  expose  every  man  who 
said  his  goods  were  better  than  another's  to  the  risk  of 
an  action.  There  is,  in  this  case,  a  caution  given  by 
the  defendant  against  the  plaintiff;  but  it  is  not  against 
fraud  in  him ;  it  is  simply  on  account  of  his  selling  defec- 

(o)  1  Cro.  i;  AT.  11.      S.  C.  2  2>r.  685. 

(6)  1  DowL  P.  C.  672.     See  Digby  t.  Tkon^ptwh  ^B.^Ad.  821. 
TT  2 
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Voiume  r.      live  goods.  Any  one  selling  the  same  articles  would  have 
as  much  right  to  complain  as  he  has.     The  imputation 
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EvAMt        I3  ^^\y  QQ  ^{^^  goods,  and  is  not  ground  for  an  action. 

Haklow. 

Patteson  J.  A  confusion  is  introduced  here  by 
bringing  together  things  which  have  no  connection. 
The  inducement  states  that  the  plaintiff  was  the  inventor 
and  registered  proprietor  of  an  original  design  for 
modelling  and  making  impressions  on  articles  of  manu- 
facture in  metals  or  mixed  metals,  and  that  he  sold  arti- 
cles of  manufacture  on  which  the  design  was  used.  It 
states  further  that  the  plaintiff  had  on  sale  in  the  way  of 
his  trade  self  acting  tallow  syphons  or  lubricators.  And 
then  it  alleges  that  the  defendant  published  a  libel 
cautioning  parties  **  from  a  person  offering  what  he  calls 
self  acting  tallow  syphons  or  lubricators,  stating  that  he 
is  the  sole  inventor,  manufacturer  and  patentee,  thereby 
monopolizing  high  prices  "  &c.,  whereas  "  such  a  patent 
does  not  exist : ''  and  it  then  states,  as  the  conclusion  of 
the  libel,  *'  Those  who  have  already  adopted  the  lubri- 
cators against  which  R,  H.  would  caution,  will  find  that 
the  tallow  is  wasted  instead  of  being  effectually  employed 
as  professed."  It  is  clear  that  these  latter  words  refer 
to  the  syphons  and  nothing  else.  The  history  of  the 
plaintiff's  being  inventor  and  proprietor  of  a  design 
seems  to  have  nothing  to  do  with  it.  The  declaration 
does  not  connect  the  two  subjects.  The  inducement  does 
not  state  that  the  syphons  were  articles  on  which  the 
design  was  used ;  and  the  words  <^  stating  that  he  is  the 
sole  inventor,  manufacturer  and  patentee  "  and  '^  such  a 
patent  does  not  exist  "  are  not  referred  to  the  design  by 
any  innuendo ;  nor  is  it  averred  that  any  patent  appli- 
cable to  the  syphons  did  exist.  The  statement  comes 
to  this,  that  the  plaintiff  had  syphons  on  sale  (not  al- 
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leged  to  be  of  his  own  manafactare),  and  the  defendant  QyeerCt  Bench. 
(intending  as  is  suggested  in  the  declaration)  wrote  of  and        ^ 
concerning  them,  and  the  plaintiff  as  the  seller  thereof,        ^rxv 
<<  this  is  to  caution  parties ''  &c.  '<  from  a  person  offering      Haalow. 
what  he  calls  self  acting  tallow  sjrphons  or  lubricators :'' 
'^  those  who  have  already  adopted  the  lubricators,  against 
which  B.  H.  would  caution,  will  find  that  the  tallow  is 
wasted"  &c.    This  is  not,  in  effect,  a  caution  against  the 
plaintiff  as  a  tradesman  in  the  habit  of  selling  goods  which 
he  knows  to  be  bad ;  if  it  were,  it  would  be  a  libel  upon 
him  personally :  but  it  is  a  caution  against  the  goods, 
suggesting  that  the  articles  which  the  plaintiff  sells  do 
not  answer  their  purpose ;  which  is  not  actionable  unless 
it  were  shewn  that  the  plaintiff,  by  reason  of  the  publi- 
cation, was  prevented  from  selling  his  goods  to  a  par- 
ticular person. 

WiGHTMAN  J.  {a)  The  caution  against  the  plaintiff 
as  a  person  offering  lubricators  for  sale  seems  to  give  as 
a  reason  that  he  has  no  patent :  but  the  lubricators  are 
not  connected  with  any  patent,  nor  with  the  design 
mentioned  in  the  inducement.  Then  follows  the  para- 
graph *^  Those  who  have  already  adopted "  &c. ;  but 
there  it  is  not  alleged  that  the  plaintiff  knew  the  syphons 
to  be  such  as  the  libel  describes.  If  they  had  the  defect 
imputed,  he  may  have  been  unconscious  of  it ;  and  that 
distinguishes  the  case  from  Harman  v.  Delany{b),  where 
the  libel  said  of  a  gunsmith  that  he  did  not  dare  ^^  to 
engage  with  any  artist  in  town."  There  the  plaintiff  was 
libelled  as  the  manufacturer;  here  it  is  not  suggested 
that  he  was  so. 

Judgment  for  defendant. 

(a)  Coleridge  J.  was  at  the  Central  Criminal  Court 
(6)  S  Stra.  898 
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FoUime  V, 
1844. 


Febrwuy  8th. 


Holmes  against  Newlaiiids. 


Toadeclara-  QfCIRE  FACIAS  {December  2d,  1843)   to  revive  a 

tion  in  scire  KJ                                                                    .#**          .          t   r      i 

facias  to  reTive  judgment  entered  up  by  plainti£f  against  defendant, 

a  judgment,  ^^          ,              ,                    .                  .           r                    /    v 

the  defendant  November  25tn,  18S9,  in  an  action  of  trespass  (a). 

pleaded  that, 
within  a  year 


Plea.     *^  And  the  said  defendant  in  person  saith  that, 


men^^lJntiff  Within  a  year  after  the  said  judgment  was  signed,  that 
ffcibrAes^  **  ^  ^^y  °"  ^^^  ^^^^  ^*y  °^ ^otJCTwifr,  A. D.  1839,  there 
recoTeredj         y^g^  issued  out  of  this  Court,  bv  and  on  behalf  of  the 

under  which 

writ  the  sheriff   said  plaintiff,  a  writ  of  fieri  facias  for  the  sum  recovered 

entered  and 

took  possession  Under  the  said  judgment,  directed  to  the  sheriff  of  the 
goods  and         county  of  Surrey,  under  which   he  entered  and  took 

effects  in  and 
upon  the 
dwelling  house 
of  defendant, 
situate  &c., 
and  that  the 
fi.  fa.  «*  was 
returned  and 
filed  on  or 
about**  &c., 
adding  a  veri- 
fication, and 
concluding, 
"  Wherefore, 


possession  of  all  the  goods,  chattels  and  effects  in  and 
upon  the  dwelling  house  of  the  said  defendant,  being 
No.  19.  West  Square,  Sauthwark,  in  the  said  county,  and 
that  the  said  writ  of  fieri  facias  was  returned  and  filed 
on  or  about  the  21st  day  of  December,  a.  d.  1839;  and 
this  the  said  defendant  is  ready  to  verify :  wherefore, 
inasmuch  as  the  said  plaintiff  has  come  into  this  Court 

inasmuch**'^  &c.  ^^^^^^  *  y^^*"  ^^^^^  ^^^  said  judgment  was  entered  up, 
(referring  to      ^j^j  g^g J  ^y^  ^[jg  gj^jj  ^j.j^  ^f  ggj.j  facias,  and  has  already 

the  matter  of  ^  J 

the  plea),  "  the  obtained  and  is  now  in  possession  of  the  remedy  which 

said  defendant  "  ^ 

prays  judg- 
ment of  the 

said  writ  of  scire  facias  and  declaration  thereon  founded,  and  that  the  same  may  be  quashed 
&c."     On  special  demurrer. 

Held  a  bad  plea,  on  the  grounds, 

1.  That  the  mere  fact  of  an  execution  having  been  issued  during  the  year  is  no  answer 
to  a  scire  facias  brought  aOer  its  expiration,  though  satisfaction  of  the  demand  under  such 
execution  would  be  an  answer,  in  proportion  to  the  amount  recovered. 

2.  That  the  plea  did  not  state  whose  goods  were  t^en. 
Judgment,  that  the  plaintiff  have  execution. 

(a)  See  Newlands  ▼.  Holmet,  4  Q,  B.  858. ;  and  Holmes  t.  Newiands, 
ante,  p.  367. 
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be  now  seeks  ander  the  said  writ  of  scire  facias,  and  as  <HMm'«  Bench. 
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the  said  writ  of  scire  facias  is  given  by  the  statute  in  1_ 


that  case  made  and  provided  as  a  remedy  only  to  such  ^^^ 
as  have  not  come  into  Court  within  a  year  after  the  Niwlaebs. 
judgment  is  entered  up,  and  sued  out  a  writ  of  execution, 
and  are  therefore  disabled  from  suing  out  a  writ  of  exe* 
cution  without  it,  the  said  defendant  prays  judgment  of 
the  said  writ  of  scire  facias  and  declaration  thereon 
founded,  and  that  the  same  may  be  quashed  "  &C 

Demurrer,  assigning  for  causes :  that  it  is  not  stated 
in  the  said  plea  what  goods 'and  chattek,  and  what 
amount  thereof,  was  seized  by  the  sheriflP  as  in  the  plea 
mentioned  under  the  writ  of  fi.  fa.,  or  in  whom  was  the 
property  of  the  said  goods  and  chattels,  nor  what  was 
done  with  the  said  goods,  or  whether  any  sale  took 
place  under  the  said  seizure ;  nor  is  it  stated  with  suffi- 
cient or  any  certainty  that  the  said  fi.  fa.  was  founded 
on  the  judgment  in  question,  nor  that  the  same  can  now 
be  executed  or  continued ;  nor  does  the  plea  state  by 
whom  the  fi.  fa.  was  returned,  or  what  return  was  made 
.thereto,  or  to  what  court  or  place ;  nor  is  the  time  of 
the  return  alleged  with  sufficient  or  any  certainty ;  nor 
is  it  shewn  thereby  with  sufficient  or  any  certainty  that 
the  plaintiff  can  have  execution  of  the  said  damages  and 
interest  without  this  suit;  and  that,  although  the  fi.  fa.  is 
stated  in  the  plea  to  have  been  returned  and  filed,  yet 
it  is  not  alleged  in  the  plea  that  there  is  any  record  of 
the  said  fi.  fa.  and  return  or  either  of  them ;  nor  is  re- 
ference made  in  the  plea  to  any  such  record ;  nor  does 
the  plea  conclude,  as  it  ought,  with  a  verification  by 
the  record ;  and  also  for  that  the  plea  does  not  give  a 
better  writ  to  the  plaintiff;  and  it  wrongly  concludes  by 
praying  judgment  of  the  writ  and  declaration  and  that 
T  T  4 
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*   ntume  r.     the  same  may  be  quashed,  inasmuch  as  it  does  not  oon« 
^__  sistof  matter  of  abatement;  and  that  it  ought  not  to  have 


HoTJin  concluded  by  praying  judgment  of  abatement ;  and  that* 
NiwLANM.  if  a  plea  in  abatement,  it  is  bad  for  want  of  a  proper 
commencement  in  abatement,  and  is  repugnant  for  com- 
mencing in  bar  and  concluding  in  abatement ;  and  is  in 
other  respects  &c. 
.    Joinder  in  demurrer. 

WiUes  for  the  plaintiflP.    The  plea  is  defective  in  not 
*  stating  whose  goods  were  taken,  or  what  return  was 

made.  And  it  proceeds  upon  the  essential  mistake  of 
assuming  that  a  plaintiff  cannot  have  a  sci.  fa.  if  he  has 
sued  out  execution  during  the  year,  with  whatever  re- 
sult. There  is  no  authority  for  this  position,  nor  any 
precedent  of  such  a  plea.  The  proper  answer  to  a 
declaration  like  the  present  is,  *'  that  the  debt  was  levied 
by  fi.  fa.;**  Com,  Dig.  Pleader  (3  L  15.):  not  merely 
that  execution  issued.  In  WilhraJiam  v.  Sncrao  (a)  it  is 
laid  down  that  the  sheriff,  having  seized  goods  under  a 
fi.  fa.,  may  bring  trover  or  trespass  against  a  party  re- 
moving and  converting  them :  and  the  reason  given  in 
Serjt.  Williams's  note  {b)  is,  that  he  is  answerable  to  the 
plaintiff  to  the  value  of  the  goods  taken  under  the  fi.  fa.; 
and  the  defendant  is  discharged  from  the  judgment  and 
all  further  execution,  ^<  if  the  sheriff  has  taken  goods  to 
the  amount  of  the  debt,"  although  be  does  not  satisfy 
the  plaintiff,  or  has  not  returned  the  writ:  ^^and  it  will 
be  a  bar  to  a  scire  facias  on  the  judgment"  The  mere 
issuing  of  a  fi.  fa.,  if  goods  to  the  amount  of  the  debt 
were  not  taken,  would  clearly  be  no  answer. 

(a)  S  Sound.  47. 

(6)  Note  (1)  to  mibraham  v.  SrioWf  2  ITmt,  Swnd,  47a.:  6th cd. 
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The  plea  commences  in  bar  of  the  action,  generallvi  Qu0en*t  Senek. 

1844 
but  concludes  by  praying  judgment  of  the  writ :   the         ' 

plaintiff,  therefore,  is  entitled  to  treat  it  as  a  plea  in       Houns 

abatement ;  and,  so  considered,  it  is  bad  because  it  does     Nbwlavm. 

not  give  a  better  writ.    As  a  plea  in  bar  it  would  be 

defective  because  it  concludes  in  abatement ;  SUfooard  v. 

HiUs{a). 

The  Defendant  in  person,  contrd.  The  Statute  of 
Westminster  the  Second  (I  stat  IS  Ed.  L  c.  45.)  gives 
a  scire  facias  in  addition  to  the  common  law  remedy  of 
an  action  on  the  judgment;  but  gives  it  only  to  a 
plaintiff  who  has  not  sued  out  execution.  If  he  has 
done  so,  be  has  elected  to  take  his  common  law  remedy, 
and  ought  not  to  require  the  aid  of  a  scire  facias.  It 
has  been  held  that  a  ca.  sa.  may  be  executed  more 
than  a  year  and  a  day  after  the  judgment,  if  sued  out 
within  that  time;  Simpson  v.  Heath  (i),  Thomas  v. 
Harris  (c),  Greenshields  v.  Harris  (d) ;  and  the  plaintiff, 
if  his  execution  has  not  been  effectual,  may  obtain 
fresh  process,  the  first  having  been  returned.  Actions 
of  debt  oti  judgment  have  been  discountenanced,  <^  as 
being  generally  vexatious  and  oppressive,  by  harassing 
the  defendant  with  the  costs  of  two  actions  instead  of 
one;"  3  Bla.  Com.  160.;  and,  by  stat.  4S  G.  S.  <r.46. 
5.  4.,  the  plaintiff  in  such  action  cannot  have  costs  of 
suit  without  leave  of  the  Court  or  a  judge.  But,  if 
plaintiffs  might  declare  in  scire  facias  as  well  as  sue  out 
execution,  the  same  abuse  might  be  practised,  and  with- 
out limit  as  to  costs,  the  statutes  8  &  9  i^.  9.  r.  11.  «.  S. 

(a)  Note  (a)  to  Steward  ▼.  Greaves,  10  M.  J:  W.  7SS. 

(6)  SM.^W.  631.  (c)  1  DmO,  P.  C,  N.  S.,  79S. 

(d)  9U,tir.  774. 
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and  Stc^W.4.c.  42.  «.  84.  giving  costs  to  the  plain- 
tiff in  scire  facias  even  upon  judgment  by  de&ult,  without 
the  restriction  imposed  by  stat.  48  G.  8.  c.  46.  &  4.  As 
to  the  objection  that  the  return  of  the  writ  is  not  pro« 
perly  shewn :  if  it  appear  that  a  writ  was  sued  out,  the 
Court  will  intend  a  return,  there  being  no  allegation  to 
the  contrary ;  Kinsey  v.  Heyward  (a).  That  a  verifica- 
tion by  the  record  was  not  necessary  appears  from  Peter 
T.  Stqffbrd  (ft).  As  to  the  form  of  the  plea :  if  it  shews 
that  no  writ  will  lie,  it  is,  substantially,  a  plea  in  bar, 
and  the  defendant  will  be  entitled  to  judgment;  lite 
Dundalk  Western  Bailway  Company  v.  Tapster  (c).  If  it 
contains  matter  available  in  abatement,  the  Court  will 
abate  the  writ  ex  officio. 


WiUes  was  not  heard  in  reply. 

Lord  Denman  C.J.  There  is  no  authority  to  shew 
that  a  scire  facias  will  not  lie  in  this  case :  and  it  is  a  new 
complaint  that  that  proceeding  should  be  adopted  rather 
than  an  action  on  the  judgment.  If  goods  to  what- 
ever amount  had  been  seized  under  the  fi.  fa.,  that 
might  have  been  pleaded,  as  a  satisfaction  thus  far.  No 
statement  appears,  on  this  plea,  of  a  full  satisfaction,  or 
any ;  and  I  think  the  plea  is  bad.  My  brother  Wights 
man  {d)  agrees  in  this  opinion. 


Patteson  J.     The  statute  (e)  does  not  say  that  a 

(a)  1  Ld,  Ray,  43S.  4S5.  But  the  judgment  there  was  reversed  in 
K.  B.|  and  the  judgment  of  K.  B.  affirmed  in  Dom.  Froc.  See  Und, 
And  see  Broum  t.  Sa^6tng<<m,  2  Ld,  Raym,  8B0. 

(6)  Hob,  244.  (c)  1  Q.  B,  667. 

(d)  Wightman  J.  had  left  the  Court  during  the  argument. 

(0  1  Stat.  13  Ed.  1.  c,  45. 
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scire  facias  may  not  issae  after  the  year  if  any  execution  QvsetCt  Btnek. 
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has  been  sued  out  within  it.     Several  authorities  shew 

that  it  is  a  good  plea  to  allege  that  a  levy  has  been       Holmm 

made  for  the  debt :  if  the  whole  has  been  levied,  it  is  a     Newlavim. 

complete  answer ;  if  part,  it  is  good  for  the  purpose  of 

shewing  that  the  plaintiff  ought  not  to  have  execution 

as  to  so  much.    But  this  plea  is  merely  that  the  sheriff 

<^  entered  and  took  possession  of  all  the  goods,  chattels 

and  effects  in  and  upon  the  dwelling  house  of  the  said 

defendant  **  (not  saying  whether  they  were  his  or  not), 

and  that  the  fieri  facias  *^  was  returned  and  filed  on  or 

about "  &c.    As  to  the  allegation  of  a  return,  suppos-* 

ing  the  plea  good  at  all,  it  is  so  on  the  ground  only  that 

a  writ  of  execution  was  sued  out  within  a  year  and 

therefore  a  scire  facias  could  not  issue :  if  that  be  so, 

the  return  is  immaterial :  if  it  be  material,  the  plea 

ought  to  have  shewn  that  the  writ  was  filed  of  record* 

But  I  think  that  the  plea  is  altogether  ill  pleaded  (a). 

Tke  Defendant  then    suggested  that  the  judgment 
must  be  respondeat  ouster. 

Lord  Denman  C.  J.    No.    The  plea  is  not  a  plea  in 
abatement  for  that  purpose. 

Patteson  J.     The  judgment  must  be  that  the  plain- 
tiff have  execution. 

Judgment  accordingly. 

(a)  Coien4gf  J.  was  at  the  Central  Criminal  Court 


640 


Q;b.  [HILARY  VACATION, 


Vohime  V. 
184.4. 


Tkunday, 
February  Bth, 


A  pauper 
baviDgbeen 
mnoTedto 
parish  A.thy 
an  order  di- 
rected to  the 
churchwardens 
and  overseen 
oi  jL,  notice 
of  appeal  and 
grounds  of 
appeal  was 
served,  pur- 
porting to  be 
signed  by  M, 
"church- 
warden,*' and 
M.  and  N. 


M.  was  the 

aunrivor;  two 
churchwardens 
luul  been 
appointed,  of 
whom  M,  and 
N.  had  also 
been  appointed 
the  only  over- 
seers; but 
which  appoint- 
ment took 
place  first  did 
not  appear. 

Held,  that 
tlie  appellants 
were  entitled 
to  be  heard, 
upon  this 
notice. 


The  Queen  against  The  Inhabitants  of  the 
Borough  of  liEOMmsTEB. 

I^N  appeal  against  an  order  of  two  justices,  removing 
William  Pierce^  otherwise  Loneriige^  and  Mary  his 
wife,  from  the  borough  of  Leominster  in  Herefbrdshire 
to  the  parish  of  Addington  in  Buckinghamshire^  the  ses- 
sions quashed  the  order,  subject  to  the  opinion  of  this 
Court  upon  the  following  case. 

At  the  trial,  the  appellants  being  called  upon  to  prove 
their  notice  of  appeal,  it  appeared  that  a  notice  and 
statement  of  grounds  of  appeal  had  been  served  upon 
the  officers  of  the  respondent  parish  fourteen  clear  dajs 
at  least  before  the  sessions.  The  case  then  set  out  the 
document  containing  the  notice  and  grounds,  which 
was  dated  11th  March  1843,  and  commenced  ^^To  the 
churchwardens  "  &c.  "  We,  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Addin^on^  &c., 
and  was  signed  as  follows. 

*^John  Clare^  Churchwarden. 

0  n       rej         i  Overseers  of  the  poor." 
"  Matthew  Adamsy  J 

At  the  time  of  the  said  notice  and  statement  of 
grounds  of  appeal  being  signed  and  given,  the  persons 
whose  signatures  are  affixed  thereto  were  the  only  ex- 
isting parochial  officers  of  the  appellant  parish,  whether 
churchwardens  or  overseers.  John  Clare,  who  signed 
the  above  notice  and  statement  of  grounds  of  appeal  as 
churchwarden,  was  the  same  person  who  also  signed  it 
as  one  of  the  overseers.     Clare  and  AdamSf  by  whom 
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the  said  notice  and  statement  of  grounds  of  appeal  is  QueenU  Bmck. 

sighed,  were  in  fact  appointed  overseers  of  the  appellant  * 

parish  in  the  year  184j2.     Clare  was  one  of  the  church-     '^^  Q»ww 
wardens  of  the  appellant  parish,  and  continued  to  be    1^  inWiiu 

aots  Off 

such  churchwarden  until  after  the  giving  of  the  said  LioMnrniB. 
statement  of  grounds  of  appeal,  and  the  trial  of  the 
said  appeal.  There  had  been  another  person  appointed 
churchwarden,  as  well  as  Clare;  but  that  person  had 
died  in  October  1842,  before  the  time  at  which  the  said 
notice  of  appeal  was  given ;  and  no  successor  to  the 
deceased  churchwarden  had  been  appointed.  It  was 
objected  by  the  respondents  that,  under  the  circum- 
stances, the  appellants  could  not  be  heard  in  support  of 
their  appeal,  inasmuch  as  the  said  John  Clare  and  Jlfo/- 
thern  Adamsj  by  whom  the  said  notice  of  appeal  was 
signed,  did  not,  at  the  time  of  signing  the  said  notice^ 
legally  constitute  either  the  churchwardens  and  over- 
seers of  the  poor,  or  the  churchwarden  or  the  overseers 
of  the  poor,  of  the  appellant  parish ;  and  because,  at  the 
time  of  giving  the  said  notice  of  appeal,  there  was  no 
body  of  churchwardens  or  of  overseers  of  the  poor  of  the 
appellant  parish,  legally  constituted  in  that  behalf,  and 
competent  to  give  the  said  notice  of  appeal,  or  any 
other  notice  of  appeal,  against  the  said  order  of  re- 
moval; and  also  because  a  statement  of  the  grounds  of 
appeal  in  writing  had  not  been  sent  or  delivered  to  the 
churchwardens  and  overseers  of  the  respondent  parish 
by  the  churchwardens  and  overseers  of  the  poor  of  the 
appellant  parish,  inasmuch  as  the  said  John  Clare  and 
MattheiD  Adamsj  by  whom  the  said  statement  was  sent 
or  delivered  to  the  churchwardens  and  overseers  of  the 
poor  of  the  respondent  parish,  were  not,  for  that  pur- 
pose, the  legally  constituted  churchwardens  and  over- 
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Foiume  V,     seets  of  the  appellant  parishi  or  a  majority  thereof:  and 
because,  at  the  time  at  which  the  said  statement  of  the 


1844. 


liie  QoKKK    grounds  of  appeal  was  so  sent  or  delivered  as  aforesaid, 
The  lohabit-    there  was  no  body  of  churchwardens  and  overseers  of  the 

ants  of 

liioiuxfnft.  poor  of  the  appellant  parish  legally  constituted  in  that 
behalf,  and  competent  to  send  or  deliver  to  the  church- 
wardens and  overseers  of  the  respondent  parish  the  said 
statement  of  grounds  of  appeal,  or  any  other  statement 
of  grounds  of  appeal,  against  the  said  order  of  removal. 
Upon  the  above  objections,  the  court  of  quarter  sessions 
decided  that  the  appellants  were  entitled  to  be  heard  in 
support  of  the  appeal,  and  proceeded  to  try  the  same, 
and  quashed  the  order  of  removal. 

If  this  Court  should  be  of  opinion  that  the  appellants 
were  not  entitled  to  be  heard  in  support  of  the  appeal, 
the  order  of  sessions  was  to  be  quashed  and  the  order 
of  removal  confirmed  ;  but,  if  the  Court  should  be  of 
opinion  that  the  appellants  were  entitled  to  be  heard  in 
support  of  the  appeal,  the  order  of  removal  was  to  stand 
discharged,  and  the  order  of  sessions  to  be  confirmed. 

The  case  was  argued  in  last  term  {a), 

B.  Andrews  and  Barrett  in  support  of  the  order  of 
sessions.  The  respondents  are  not  entitled  to  object  to 
the  notice  of  appeal  on  the  gi*ound  of  the  supposed  defi- 
ciency in  the  number  of  officers ;  the  appellants  could  not 
have  objected  to  the  service  of  the  order  of  removal  (i) : 


(a)  January  20th,  1844.  Before  Lord  Denman  C.  J.,  Patieaon^ 
Coleridge  and  Wightman  Js. 

(b)  The  order  of  remoyal  was  addressed :  «  To  the  churchwardens  and 
orerseers  of  the  poor  of  the  borough  of  Leomintter,  in  the  county  of  Sere^ 
ford,  to  execute  and  conyey,  and  to  the  churchwardens  and  OTerse^rs  of 


VII.  YICTOaiA.  645 

and  the  estoppel  mast  be  mdtaa].   The  persona  acting  as  (hmtc$  BewA. 

officers  de  facto  were  bound  to  receive;  if  not,  there  has  L_ 

been  no  good  service  of  the  order  of  removal,  and  no     '^^  Qw"w 

good  delivery  of  the  pauper  to  the  appellant  parish.    The  InluMt. 

\C6leridge  J.  The  respondents  know  nothing  of  the  ap-    LiomMwia. 

pointments:   they  remove  to  the  parish;  bat  they  do 

not  treat  the  particular  individuals  as  officers.]    If  the 

persons  acting  de  facto  are  not  good  officers  for  this 

purpose,  there  are  no  such  officers;  and  indeed  it  is 

contended,  on  the  other  side,  that  no  good  notice  of 

appeal  could  be  given  at  all.     If  that  were  so,  the 

parish  would  be  obliged  to  suspend  all  acts  requiripg 

officers  till  a  peremptory  mandamus  could  be  obtained. 

In  Rex  V.  All  Saints^  Derby  (a),  it  was  held  that,  under 

Stat   43   Eliz.  c.  2.  s.  5.,  which  provides  for  binding 

parish  children  apprentices  by  *'the  said  churchwardens 

and  overseers,  or  the  greater  part  of  them,"  the  binding 

was  not  valid  where  it  was  made  only  by  two  overseers, 

one  of  whom  was  sole  churchwarden  and  had  been 

appointed  also  overseer,  inasmuch  as  sect  1  requires  that 

the  overseers  shall  consist  of  the  churchwardens  andioxxr^ 

three  or  two  substantial  householders.  That  decision  was 

on  the  ground  that  the  fiill  legal  number  were  requisite  to 

execute  the  statutable  authority  to  bind ;  here  the  thing 

done  is  merely  a  ministerial  act,  a  notice  on  behalf  of 

the  parishioners.    And  stat.  51  6.  S*  c.  80.  s.  1.,  reciting 

that  ^*  in  divers  small  parishes  two  persons  only  have 

been  annually  appointed  to  act  in  the  capacity  of  church- 

the  poor  of  the  parish  of  AddkngjUm^  neer  Buckmghamf  Budm^amMre, 
to  receiye  and  obey.     Forasmuch  as  complaint  *'  &c     No  names  of  the 
officers  of  either  parish  appeared, 
(a)  IS  Eatt,  14S. 
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rwbHM  r.     wardens  as  wdl  as  oTerseers  of  the  poor,"  and  that  in- 


1844. 


dentures  hare  been  holden  void  for  not  being  signed 
TbtQirxnr  by  distinct  persons  as  churchwardens  and  overseers. 
The  Inhabit-    makes  sach  indentures,  past  and  future,  good,  but  does 

ants  of 

not  treat  the  appointments  themselves  as  illegaL  It 
makes  valid  indentures  ^  executed  and  signed  by  two 
persons  only,  acting  or  purporting  to  act  in  the  capacity 
of  churchwardens  as  well  as  of  overseers  of  the  poor :  ** 
and,  in  Rex  v.  St.  Margarefsj  Leicester  {a\  i(  was  held 
that  this  applied  to  the  case  where  one  only  overseer 
was  churchwarden,  as  here.  Stat  IS  &  14  C  2.  c.  12. 
s.  I  .authorizes  a  removal  ^*upon  complaint  made  by  the 
churchwardens  or  overseers ;  **  and  sect  2  gives  the  ap- 
peal generally,  to  *^  all  such  persons  who  think  them- 
selves aggrieved  f  which  is  also  the  language  of  stat  3  & 
4  W.ii  ML  r.  11.  S.10.  The  first  statutory  .provision 
making  requbite  the  interference  of  parish  officers  in  an 
appeal  was  in  stat  9  G.  1  c.  7.  s.  8. ;  which  enacted  that  no 
appeal  against  a  removal  should  be  proceeded  upon  at 
quarter  sessions,  *^  unless  reasonable  notice  be  given  by 
the  churchwardens  or  overseers  of  the  poor  of  such 
parish  or  place,  who  shall  make  such  appeal,  unto  the 
churchwardens  or  overseers  of  the  poor  of  such  parish 
or  place,  from  which  such  poor  person  or  persons  shall 
be  removed."  Stat  1 7  G.  2.  c.  5.  s.  26.  afterwards  gave  a 
right  of  appeal  as  to  matters  under  that  act  to  any  per- 
sons aggrieved,  giving  reasonable  notice  thereof.  Stat. 
4  &  5  W,  4t.  c.  76.  makes  no  di£Perence  as  to  notices 
of  appeal;  Rex  v.  The  Justices  of  Suffolk  (b).  Where 
there  are  two  overseers  and  a  churchwarden,  a  notice  by 

(a)  2  J?,  fr  Jid.  20a  (6)  4A.^E.  319. 
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the  two  overseers  is  enough;  Rex  v.  The  Justices  of  Der^  Qumi^t  Bnuh, 

byshire  {a) ;  that  being  a  majority  of  the  whole :  the  same  1.. 

principle  is  adopted  in  Rex  v.  The  Justices  of  War'  "^^  ^""^ 
mckshire  (ft),  where  also  it  was  held  that  service  on  a  ^*®  inb^i- 
single  officer,  having  the  management  of  the  poor,  is  LtoMimnik 
enough;  and,  in  the  interpretation  clause,  sect.  109,  of 
Stat.  4  &  5  W.^.c.  76.,  the  word  *^  overseer  "  is  declared 
to  include  churchwardens  or  any  officer  employed  in 
carrying  into  execution  the  laws  for  the  relief  of  the 
poor.  [Lord  Denman  C.  J.  *^  So  far  as  they  are  au- 
thorized or  required  by  law  to  act  in  the  management 
or  relief  of  the  poor."]  Churchwardens,  if  there  were 
no  other  overseers,  might  appeal  by  themselves.  [Ccle^ 
ndge  J.  We  give  a  mandamus  absolute  in  the  first 
instance  to  appoint  overseers,  because  no  valid  rate  can 
be  made  without  them.]  That  is  because  stat.  43  Eliz. 
c.  2.  5.  1.  gives  the  power  of  rating  only  to  the  over- 
seers constituted  of  the  churchwardens  and  at  least  two 
other  householders,  ^<  or  the  greater  part  of  them."  In 
Rex  V.  The  Justices  of  Denbighshire  {c)  a  parish,  M.j  was 
divided  into  {hree  districts,  each  supporting  its  own 
poor  and  appointing  a  single  overseer ;  and  the  parish 
had  two  churchwardens;  but  no  overseers  were  ap- 
pointed for  the  whole  parish:  an  order  was  made  to 
convey  paupers  to  ilf.,  and  deliver  them  to  the  church- 
wardens and  overseers  of  the  poor  there;  and  the 
pauper  was  in  fact  delivered  to  an  overseer  of  one  of 
the  districts:  an  appeal  was  entered  by  that  overseer 
and  two  inhabitants,  and  notice  given  by  them ;  and 
a  notice  was  also  given  by  two  overseers,  appointed 
for  the  district  after  the  entry  of  appeal ;  and  it  was 

(a)  eA.^E.  885.  (6)  6  A.  ^  E,  873. 

(c)  \  B.i  Ad,  616. 

VOL.V.   N.8.  U  U 
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Voimme  K      held  that  the  sessions  did  right  in  trying  the  appeal* 


1844. 


According  to  the  principle  which  must  be  contended 
TheQuuir     foi-  on    the  Other  side4   no  notice  could  have  been 

Y. 

The  Inhabit  oiven  at  all  in  that  case.  In  Regina  v.  T%e  Justices 
LioMiMttJi,  (^  Cheshire  (a)  the  sessions  refused  to  hear  an  appeal, 
because  one  of  the  two  overseers  who  had  been  iqp- 
pointed  was  supposed  to  have  a  ground  of  exemption: 
but  Cderidge  J.  ordered  a  mandamus  to  compd  a 
hearing,  the  other  overseer  and  the  two  churchwardens 
having  given  notice  of  appeal.  The  sessions  here  were 
entitled  to  receive  evidence  that  the  officers  giving  the 
notice  were  in  fact  a  majority  of  the  existing  officers ; 
Begina  v.  Chttrch  Kncnde  (b).  Under  stat  8  &  9  JF.  3. 
r.  30.  5.  1.  a  certificate  is  good  if  signed  by  a  majority 
of  the  parish  officers  de  facto  as  distinguished  firom  the 
parish  officers  de  jure ;  Rex  v.  Wymondhctm  (c).  In  Bex 
v.  Hinckley  {d)  an  indenture  of  apprenticeship  was  signed 
only  by  one  churchwarden  and  one  overseer ;  and  the 
Court  held  that,  in  default  of  evidence  to  the  contrary, 
it  might  be  intended  that  the  place  had  by  custom  one 
churchwarden  only^  and  two  overseers :  and  then  a  ma- 
jority would  have  signed,  so  as  to  satisfy  stat  43  Eliz. 
c.  2.  5. 5.  In  Rex  v.  Catesby  {e)  a  certificate,  under  stat. 
8  &  9  W.  3.  c.  30.  s.  1.,  was  signed  by  one  church- 
warden only  nnd  one  overseer  ;  and  the  Court  intended 
that  there  was  by  custom  but  one  churchwarden,  and 
that  two  overseers  had  been  appointed,  one  of  whom 
had  died.  It  is  true  that  in  Rex  v.  Clifton  (g)  it  was 
held  that  a  certificate,  under  the  same  statute,  signed  by 

(a)  8  DowL  p.  a  616.  (b)  1  A,  ^  E,  471. 

(c)  6  r.  R.5S2.     See  Bex  v.  O^cm,  2  Etui  168.  175. 

(d)  12  Eaa,  S61.  (e)  2  B,^  C.  814. 
(jg)  2  East,  168. 
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an  overseer  who  had  been  appointed  singly,  was  bad,  Queen*$  Btnt*. 


1844. 


because  an  appointment  of  one  overseer  only  was  in- 
valid ;  but  in  that  statute  the  authority  to  certify  is  given     ^*  Qinow 

only  to  "  the  churchwardens  and  overseers,"  "  or  the    The  InhaUt- 

antsof 
major  part  of  them,''  or  '<the  overseers  of  the  poor*'    LmMnimB. 

*^  where  there  are  no  churchwardens,''  using  the  plural 
throughout  So  in  Woodcock  v.  Oibson  {a)  it  was 
decided  that  stat  59  G.  3.  r.  12.  s.  17.,  which  makes 
^  churchwardens  and  overseers  "  a  corporation  for  the 
purpose  of  holding  parish  property,  could  not  be  applied 
where  one  of  two  overseers  was  appointed  sole  church- 
warden, as  there  was  no  body  answering  to  the  statutory 
description.  These  two  cases,  being  decided  on  the 
peculiar  requisites  and  wording  of  the  statutes,  do  not 
apply  here.     - 

Greaves  and  VenableSj  contra.  No  valid  notice  of 
appeal  could  be  given  in  this  case :  the  parish  had  no 
overseers  besides  the  churchwarden;  for  the  appoint- 
ment of  Clare  was  absolutely  void,  if  he  was  then 
churchwarden ;  and  therefore  Adams  was  appointed 
singly,  which  is  a  void  appointment;  or,  if  Clare  was 
appointed  churchwarden  after  he  was  appointed  overseer, 
then  his  appointment  as  churchwarden  was  void,  or 
else  it  vacated  the  oflSce  of  householder  overseer.  Stat. 
43  Eltz.  c,  2.  s,  1.  distinctly  requires  that,  besides  the 
churchwardens,  there  shall  be  at  least  two  overseers. 
The  notice  itself  purports  to  be  given  by  the  church- 
wardens and  overseers.  The  parish  officers  do  this,  not 
simply  as  a  ministerial  act,  but  as  the  act  of  trustees  on 
behalf  of  the  parish.  It  may  be  that,  if  these  parties  were 

(a)  4B.4:C.  462. 

u  u  2 
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y^Bbm§  F.      proceeded  against  in  the  character  of  parish  officers,  they 
*        would  be  estopped  by  their  own  conduct  from  denying 


Tht  Cluuir  ^^^  character ;  but  the  question  here  is  whether  they 
The  In^t.  have  put  themselves  into  court :  and  they  cannot  do 
that  by  any  thing  which  operates  merely  as  an  estoppel 
against  themselves.  The  cases,  which  have  been  cited, 
of  intendments  made  in  fiivour  of  the  fact  of  the  cha- 
racter are  all  instances  where  the  presumption  was 
against  the  parties  supposed  to  hold  such  character,  or 
the  parish  represented  by  them ;  and  this  is  reasonable, 
since  otherwise  they  would  be  enabled  to  effect  a  fraud 
on  other  parishes.  But  how  can  such  a  principle  be 
applied  to  establish  a  presumption  in  their  favour  and 
against  other  parishes  ?  It  has  been  argued  that  stat. 
IS  &  14  C.  2.  c.  12.  5.  1.  and  stat.  9  G.  I.  c  7.  s.  S. 
give  the  power  of  appeal  and  notice  to  the  church* 
wardens  or  overseers  in  the  alternative.  Biit  the  alter- 
native applies  only  in  cases  where  there  can  be  no 
churchwardens ;  for  instance,  in  a  township,  as  in  Bex  v. 
27ie  Justices  of  the  North  Biding  (a).  And  now,  under 
Stat.  4  &  5  ^.  4.  c.  76.  5.  81.,  the  notice  of  grounds  of 
appeal  must  be  given  by  the  ^^  overseers  or  guardians." 
And,  at  any  rate,  all  the  statutes  assume  the  existence 
of  a  legal  body  of  parish  officers.  Bex  v.  Clifton  (b) 
and  Woodcock  v.  Gibson  (c)  she  w  thatan  appointment 
of  householder  overseers  not  being  tw^  persons  distinct 
from  the  churchwardens  is  bad :  and  so  is  an  appoint- 
ment of  more  than  four  overseers  ;  Bex  v.  Loxdale  (d). 
That  there  must  (except  where  there  is  a  special  custom, 
as  in  Bex  v.  Earl  Shilton  {e))  be  two  churchwardens 

(a)  €jt.fE.  863.  (6)  S  Eatt,  168. 

(c)  4B.tfC.  462.  (d)  1  Burr.  445. 

(e)  I  B.  ^  Aid.  275. 
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appears  from  Rex  v.  The  Rector^  ^c.  of  Birmingham  {a).  Queen*s  Btnek. 

IPalteson  J.    In  the  present  case,  two  having  been  ori- *___ 

ginally  appointed,  the  death  of  one  could  not  make  the  ^"^  Qvnm 
other  no  longer  a  churchwarden.  But  it  is  argued  on  The  In^ifait. 
the  other  side  that,  even  if  these  be  not  legally  officers^ 
they  could  still  give  the  notice  of  appeal.]  To  enable 
officers  to  perform  the  act,  they  must  be  legally  ap- 
pointed; Bex  V.  St.  Margaret,  Leicester  {b\  in  the 
case  of  a  certificate  under  stat  8  &  9  fF.  3  c.  SO.  s.  1., 
agreeing  with  Bex  v.  Cliftoti  (c) ;  Bex  v.  All  Saints^ 
Derby^  {d\  in  the  case  of  an  indenture  of  apprenticeship 
under  stat  48  Eliz.  c.  2.  s.  5.  In  Blacket  v.  Blizard{e) 
Bayley  J.  said ;  *^  I  take  it  to  be  a  general  rule  of  law, 
that  where  a  public  trust  is  to  be  executed  by  a  definite 
number  of  persons,  it  must  be  executed  at  a  meeting 
where  a  majority  of  that  number  is  present,  unless 
there  be  a  usage  or  custom  to  the  contrary ;''  and 
he  referred,  among  other  cases,  to  Bex  v.  Beeston  {g\  as 
a  case  in  which  this  was  considered  to  be  clear.  Stat.  51 
G.  S.  c,  80.  recognizes  the  propriety  of  the  decisions  which 
treated  certificates  as  ^^void,"  if  not  executed  by  the 
proper  number  of  distinct  officers,  and  alters  the  law  in 
one  case  only,  thus  affirming  the  general  principle.  In 
Doe  dem.  Churchwardens  of  Liandysilio  v.  Boe  (A)  it  was 
contended  that  an  ejectment  for  parish  property,  under 
stat.  59  G.  S.  c.  12.  5. 17.,  must  be  on  the  demise  of  the 
officers  by  name  and  title,  and  not  merely  by  title,  in 
order  to  shew  that  the  proper  number  exists;  and  the 
Court  so  ruled.     No  hardship  can  arise.    Stat.  17  G.  2« 

(a)  1  A.i  E.  254.  (6)  8  Eaaty  SS2. 

(c)  2  Eatt,  168.  (d)  IS  Eaat,  143. 

(e)  9  B,ff  C.  851.  857.  (g)  3  T.  B.  592. 
(A)  TyrwK  i  Gu  1084. 

U  U   3 
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rotume  F.      c.  38.  s.  S.  provides  for  the  appointment  of  a  aocoeisor 

1844* 
[__   to  an  overseer  dying  in  office :  it  is  scarcely  potaible 

that  parties  cannot  be  found  for  the  office,  as  the  courts 
construe  the  liability  to  serve  parish  offices  very  exten- 
sivelyt  so  as,  in  the  case  of  a  churchwarden,  to  in* 
dude  even  non-resident  partners  in  a  banking  concern 
carried  on  in  a  house  in  the  parish;  Stephenson  t. 
Ijang$ton  (a).  The  interpretation  clause,  sect.  109,  of 
Stat.  4  &  5  W.^.c.  76.,  as  has  been  pointed  out,  does 
not  extend  the  word  **  overseers'*  to  all  parties  acting  de 
fiicto,  but  only  ^*  so  far  as  they  are  authorized  or 
required  by  law  to  act"  The  argument  for  the  re« 
spondents,  here^  is  much  strengthened  by  the  cases 
which  have  been  cited,  on  the  other  side,  of  intendments 
of  fiict  by  the  Court ;  for  these  shew  that,  but  for  such  in- 
tendment, the  acts  would  have  been  held  void :  and  here 
the  findings  of  the  case  exclude  any  intendment  of  the 
kind.  If  any  act  were  justified  as  done  by  the  authority 
of  such  officers,  and  the  record  shewed  the  objection,  the 
justification  would  fail  on  demurrer.  Thus  where  a  rate 
is  disputed  for  want  of  jurisdiction,  the  question  may  be 
raised  in  an  action  at  law,  on  demurrer ;  Gooemon  of 
Bristol  Poor  Y.  Wait{b).  The  different  modes  of 
disputing  the  propriety  of  the  appointment  of  overseers 
are  enumerated  in  I  Nol.  P.L.  35 — S9.  (ed.  4.) ;  where 
22f X  V.  Denham  (c)  and  "Bex  v.  Tanvooorth  (d)  are  referred 
to,  as  shewing  that  the  question  may  be  raised  on 
appeal  against  an  order  of  removal.  In  16  Fin.  Abr.  114. 
tit  Officer  and  Offices  (G.  4),  the  cases  are  collected  in 
which  acts  are  good  when  done  by  an  officer  de  facto 


(a)  1  Hag.  Com.  R.  379.  (6)  \  A.  ^  E.  S64. 

(c)  Byrr.  S.  C.  35.  (d)  CaUU  28. 
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who  is  not  so  de  jare ;  and  they  are  all  instances  of  Queen^i  Bnck. 

1844 
colourable  appointments:  but  there  can  be  no  such  ap-  *___ 

pointment  as  of  a  single  overseer,  except  in  successorship     '^^  Qjjwem 

to  a  deceased  overseer.     In  Doe  dem.  Nicholson  v.  Mid'    The  Inhairft- 

•otiof 
dleton  (a)  it  was  held  that,  where  three  commissioners 

and  their  successors,  or  any  two  of  them,  were  em- 
powered to  act,  two  could  not  act  after  the  death  of  a 
third  till  his  successor  was  appointed.  Statutes  have 
repeatedly  been  passed  to  remedy  the  inconvenience  of 
acts  done  by  parish  officers  improperly  appointed ;  as 
Stat.  51  G.  S.  c.  80.,  stat  54  G.  S.  c.  107.f  stat  1  &  2 
G.  4.  c.  S2. :  but  these  apply  only  to  particular  cases, 
and  therefore  confirm  the  general  principle.  In  Rex  v. 
Clifton  {b)  Grose  J.  said :  <<  there  is  a  good  reason  for 
requiring  the  concurrence  of  the  proper  officers  in  these 
instances :  because  it  is  a  discretionary  act  which  is  to 
bind  the  inhabitants ;  and  if  the  proper  number  of  over- 
seers had  been  appointed,  the  inhabitants  would  have 
had  the  benefit  of  their  consideration.''  It  is  only 
through  the  parish  officers  that  the  parish  can  appeal ; 
individuals  cannot  do  so;  Regina  v.  CMect{€).  In 
Rex  V.  The  Justices  of  Denbighshire  [d)  the  Court  only 
refused  to  interfere  by  certiorari :  and,  besides,  the  pro- 
per number  of  overseers  had  been  ultimately  appointed, 
and  had  concurred  in  the  appeal. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

On  the  trial  of  this  appeal,  the  respondents  objected, 
as  the  case  states,  that  the  persons  by  whom  the  notice 

(a)  SBr.^B.  214.  (6)  2  East,  174. 

(c)  \iA.(fE.  161.  (d)  I  B.^Jd,  616. 

u  u  4 
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rdume  K      of  appeal  was  signed  did  not  legally  constitute  either 
'  the  churchwardens  and  overseers  of  the  poor,  or  the 


The  Qdmk     churchwardens  or  overseers  of  the  poor,  of  the  appel- 

Jbe  Inhabit-    laut  parish ;  and  because  there  was  no  body  of  cburch- 

uiti  of 
X»moMiM§tn,    wardens  and  overseers  competent  to  give  the  said  notice. 

It  appeared  that  Clare  was  one  of  the  churchwardens ; 

that  another  person  had  been  appointed  churchwarden, 

who  died  before  the  notice  of  appeal  was  given ;  and  no 

successor  had  then  been  appointed.     Clare  signed  the 

notice  twice ;  once  as  churchwarden,  once  as  overseer. 

We  think  the  sessions  perfectly  right  in  proceeding 

to  try  the  appeal,  in  spite  of  this  novel  objection,  for 

which  there  could  be  no  reasonable  foundation,  unless 

the  appellant  parish  were  free  to  repudiate  the  acts  of 

their  officers.     But  we  are  clearly  of  opinion  that  they 

are  bound  by  their  acts,  and  must  submit  to  any  judg* 

ment  against  those  whom  they  have  represented  a^ 

having  power  to  act  for  them,  unless  the  document  were 

invalid  on  its  face.     The  respondents,  therefore,  would 

have  had  all  the  benefit  of  a  decision  on  the  merits,  if 

in  their  favour,  and  are  not  at  liberty  to  enter  into  the 

legality  of  the  several  appointments    in   the  adverse 

parish. 

Order  of  sessions  affirmed  {a)^ 


(a)  Sec  the  next  case, 
the  cases  tlierc  following. 


Also  JUgina  ▼.  Westburif,  anil,  p.  500.,  and 
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The  following  case  may  conveniently  be  added  here. 
The  Queen  against  The  Inhabitants  of        [**««*ivt 

BeDIKGHAH.  1844.] 

ON  appeal  against  an  order  of  twojusticeSf  whereby  Under  tut 
1 S  &  14  ^  o 

Peter  Quantril^  his  wife  and  children^  were  removed  c  12.  1. 1.\ 
from  the  parish  of  Bedingham  to  the  parish  of  Eardiam^  u^n^bicb°iui 
both  in  Nor/blkf  the  sessions  quashed  the  order,  subject  ^^Jj^^^Umi^ 
to  a  case  which,  so  far  as  relates  to  the  points  decided  ?^  ??^  ^ 

*^  in  wnung. 

by  this  Court,  was  as  follows.  Therefore, 

where  m  written 

The  order  of  removal  was  in  the  common   form,  complaint  wu 

made  to  the 

directed  '*  to  the  overseers  of  the  poor  of  the  parish  of  removing  jut- 
Bedingham,  in  the  county  of  Norfolk^  and  to  the  over-  bT^ij^me 
seers  of  the  poor  of  the  parish  of  Earsham^  in  the  county  pJilJ^l^ngto 
of  Norfolk  J  and  to  each  and  every  of  them;"  and  it  *7j*nJ^*b^"ij 
recited  that  "  complaint  hath  been  made  unto  us,  whose  ^"^.»i>«wn  at 

^  aestioni  that 

names"  &c.,  ^^  by  the  overseers  of  the  poor  of  the  said  the  complaint 

was  in  fact 

parish  of  Bedingham.^    The  information  (sent  up,  with  made  wiUi  the 
the  other  documents,  on  the  certiorari),  upon  which  the  of  all  the 
two  justices  acted,  was  in  writing,  signed  "  John  Smithy**  Su  wMheld** 
and  was  sworn  before  the  removing  justices.     It  com-  ^J^^l^*** 
menced  thus.   *•  The  information  and  complaint  of  Jb^n  ""*^f^  P"': 

^  porung  to  be 

Smiihi  of  the  parish  of  Bedingham^  in  the  said  county  of  "•«'•  <»  ^« 

''  complaint  of 

Noffolkj  farmer,  taken  upon  oath,"  &c. :  <<  Who  saith :  the  oreneen, 

^  though  it  did 

I  am  one  of  the  overseers  of  the  poor  of  the  parish  of  not  appear  Uiat 

evidence  of 
luch  concur* 
rence  had  been  laid  before  the  removing  juiticet. 
An  examination  stated  a  hiring  and  service,  and  relief  given  by  the  appeUant  parish 
during  the  pauper's  residence  elsewhere.     The  appellants,  in  their  notice  of  grounds  of 
appeal,  alleged  that  the  pauper  never  acquired  a  settlement  in  the  appellant  parish  by  such 
hiring  and  service,  ''or  by  any  otlier  means.'*     At  the  trial,  the  respondents  proved  only 
the  relief. 

Held  that  the  appellants,  in  answer,  were  entitled,  under  their  notice,  to  shew  that  the 
relief  was  given  by  mistake,  and  tliat  the  rtspondenU  had  subsequently  relieved  the  pauper 
while  rAident  in  their  parish. 
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Bedtnghamj  in  the  said  county  of  NorfM.  Peter  Quan- 
tril**  &€•  (stating  that  the  pauper's  family  had  come  to 
The  Quxn  inhabit  in  the  parish  of  Bedingkam^  not  having  gained  a 
The  In^it-  settlement  there  or  produced  a  certificate,  and  had  then 
actually  become  chargeable  to  the  parish):  <<  wherefore 
I  pray  that  the  said  JPeter  QmrOril  may  be  examined" 
&c:  <<  I  farther  state  that"  &c.  (inability  of  one  of 
pauper's  family  to  attend). 

The  order  was  made  also  upon  the  examination  of 
the  pauper,  Peter  QuantriL  He  therein  deposed  to 
having  let  himself  to  John  Spilling^  of  Earsham^  and 
having  served  him  for  a  year  (under  circumstances  which 
it  is  not  necessary  to  detail) ;  and  that  he  had  since  done 
nothing  to  gain  another  settlement  any  where.  That 
he  was  then  single,  but  was  afterwards  married,  and 
had  children  by  the  marriage.  *^  In  several  of  my 
wife's  confinements,  on  the  birth  of  the  above  children, 
and  whilst  residing  in  the  parish  of  Bedtnghamj  I  have 
been  allowed  by  the  overseers  of  the  parish  of  Earshamy 
at  the  expense  of  that  parish,  a  surgeon  to  attend  my 
wife :  and,  whilst  residing  in  Bedingham^  I  have  been 
repeatedly  relieved  by  the  overseers  of  Earsham  with 
money.  From  the  second  year  of  my  marriage,  down 
to  about  five  years  ago,  I  have  received  from  the  over- 
seers of  Earsham^  though  living  in  Bedingham  all  that 
time,  some  money  distributed,  from  a  parish  charity  of 
Earshamy  to  persons  belonging  to  EarshamT 

The  appellant  parish  of  Earsham  gave  a  notice  of  ap- 
peal with  the  following  grounds,  among  others  (a). 

(a)  The  grounds  not  here  set  forth  raised  objections  to  the  remoyml,  of 
which  some  were  discussed  in  the  argument :  but  the  Court  pronounced 
no  direct  decision  upon  them.  They  related  principally  to  alleged  want 
of  particularity  in  the  examinations. 
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!•  That  the  said  order  was  not,  and  does  not  purport  Qttem'i  JBtnek. 

1844. 
to  have  been,  made  upon  the  complaint  of  the  overseera !_ 

of  the  poor  of  the  said  parish  of  Bedinghamj  but  of  John     "^^^  Qo«e» 

&nith  only,  described  as  beine  one  of  such  overseers :    1*«  inh^ 

^  °  ants  of 

and  it  does  not  appear,  upon  the  face  of  the  informal*  Bib»«imam. 
tion  of  the  said  John  Smithy  Upon  which  the  said  order 
is  founded,  that  he  was  authorised  by  the  churchwardens 
and  overseers,  or  by  the  overseers  or  guardians,  of  the 
said  parish  of  Bedinghtim  to  make  such  complaint  and 
information  on  his  own  and  their  behalf. 

6.  That,  if  the  said  Peier  Quanhril  was  hired  by  the 
said  John  Spilling  for  a  year,  such  hiring  was  dissolved 
before  the  expiration  of  the  year:  and  that  the  said 
Peter  QuanirU  never  acquired  a  settlement  in  the  said 
parish  of  Earsham^  either  by  hiring  and  service  with 
the  said  John  Spilling^  or  by  any  other  means. 

Upon  the  trial,  as  to  the  first  ground,  it  was  admitted 
that  the  application  was  made  on  behalf  of  the  parish 
officers,  and  with  their  consent:  and  the  Court  decided 
this  point  in  favour  of  the  respondents. 

Evidence  was  then  given,  by  the  respondents,  of  relief 
given  by  the  appellant  parish,  out  of  the  poor  rate  of 
that  parish,  to  the  pauper  occasionally  for  a  period  of 
twenty  years,  whilst  he  was  residing  in  the  respondent 
parish :  and  the  respondents  then  closed  their  case. 
The  appellants  then  called  on  the  Court  to  allow  them 
to  shew  that  such  relief  had  been  given  under  the  mis« 
taken  belief  that  the  pauper  had  gained  a  settiement  in 
their  parish  by  his  hire  with  Spilling^  as  stated  in  the 
said  examination.  To  this  the  respondents  objected,  on 
the  ground  that  the  notice  did  not  state  that  as  one  of 
the  grounds  of  appeal.  The  Court  then  permitted  the 
appellants  to  call  the  pauper  with  reference  to  this 
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Foiume  F.  point ;  who,  on  examination,  also  admitted  tbat»  seven 
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1_  or  eight  years  previous  to  the  present  order,  he  was 


The  QiJKiH  examined  before  magistrates  at  a  petty  sessions  respects 
Tbf  In^bit-  i^g  his  settlement,  on  the  application  of,  and  whilst  he 
BiDUfOKAM.    was  residing  in,  the  respondent  parish ;  who  refused  to 

make  an  order:   since  which  he  had  been   relieved 

several  times  by  the  respondent  parish  whilst  resident 

in  it. 

The  Court  quashed  the  order  of  removal,  subject  to 

a  case  for  the  opinion  of  the  Court  of  Queen^s  Bench, 

upon  the  following  points. 

1.  Whether  there  had  been  a  sufficient  complaint  to 
give  the  magistrates  jurisdiction  to  make  the  order; 
and  whether  the  examinations  upon  which  the  said 
order  was  made  are  sufficient  in  law  to  support  it. 

2.  Whether  the  Court  ought  to  have  admitted  the 
appellants  to  give  the  evidence  objected  to. 

The  order  of  sessions  to  be  quashed  or  confirmed, 
as  the  Court  may  decide  the  questions  submitted  to 
them. 

B.  Andrews  and  Gunning  in  support  of  the  order  of 
sessions.  First,  the  complaint  was  insufficient :  and  on 
that  point,  as  well  as  the  other,  the  sessions  ought  to 
have  quashed  the  order  of  removal.  One  overseer  only 
complains:  but  stat.  IS  &  14  C.  2.  c.  12.  5. 1.  authorizes 
the  removal  only  <*  upon  complaint  made  by  the  church- 
wardens or  overseers  of  the  poor  of  any  parish."  The 
complaint  is  essential ;  an  order  of  removal  not  setting 
out  a  complaint  is  bad;  Rex  v.  Hareby{a)^  Weston 
Rivers  v.  St.  Peters  (i).     A  notice  of  application  for  an 

(a)  Jndr.  361.  (6)  8  SaUt.  49S. 
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order  of  maintenance,  under  stat.  4  &  5  FT.  4.  c.  76.  s.  7S.,  Q»»een*M  Btnek. 
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must  be  given  by  a  majority  of  the  aggregate  body  of  * 

churchwardens  and  overseers ;  JRq^na  v.  The  Justices     '^^  Qwnw 

of  Cambridgeshire  {a).     Under  stat.  18  G.  8.  c.  19.  s.B.    The  Inh^iu 

ftlltB  of 

the  appeal  is  given  to  *^  the  overseer  or  overseers ; "  yet  BinmoHiic 
the  majority  must  concur;  Rex  v.  The  Justices  of 
Lancashire  (6).  In  Regina  v.  Westbury  {c)  it  was  de- 
cided that  the  majority  must  concur  in  a  notice  of 
chargeability  under  stat.  4  &  5  FT.  4.  c.  76.  s.  79.  The 
same  rule  obtains  wherever  a  public  trust  is  to  be 
executed  by  a  body ;  Rex  v.  Beeston  ((f),  Grindley  v. 
Barker  (e).  If  the  rule  were  otherwise  here,  a  single 
overseer  might  obtain  an  order  of  removal  when  the  ma* 
jority  of  the  parish  officers  were  opposed  to  his  doing  so. 
Secondly.  The  sessions  were  right  in  receiving  ex- 
planation of  the  relief,  and  quashing  the  order.  No 
evidence  having  been  given  of  the  service,  and  the  re- 
spondents insisting  upon  the  relief,  the  appellants,  not 
disputing  the  fact  of  the  relief,  were  entitled  to  explain 
it.  They  gave  notice  of  this,  by  denying  that  the 
pauper  was  settled,  either  by  hiring  or  service,  *<  or  by 
any  other  means."  If  the  relief  be  relied  upon  only  as 
the  proof  of  the  hiring  and  service,  the  appellants  were 
entitled  to  meet  that,  under  their  denial  of  the  settle- 
ment of  hiring  and  service,  by  shewing  that  the  relief 
was  given  through  mistake:  if  it  was  set  up  as  a  dis- 
tinct ground  of  settlement,  then  there  is  an  express 
traverse  that  there  is  any  such  settlement;  which  is 
supported  by  proof  that  the  relief  was  not  such  as 
could  give  a  settlement.     The  more  correct  view  ap- 

(o)  1  A.^  E.  48a  (p)  SB.  ^  Aid,  755. 

(c)  Ant^  p.  500.     And  tee  Uie  cases  Uiere  following.     Alio  Regina 
w,  Leominster,  antd,  p.  640. 

((/;  ST.  S.  592.  (e)  1  B.  j>  P.S89. 
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Fchune  7.      pears  to  be  that  relief  is  not  itself  a  groand  of  settle- 
ment, but  evidence  of  the  existence  of  ik)nie  settlement. 


^,  ***     and  therefore  one  of  the  "  grounds  of  removal/*  in  the 
^u^Sf"*^    language  of  stat  4  &  5  »^.  4.  c.  76.  %.  81. 

BSDUiaBAlC. 

ArchboU  and  Palmer^  contra.  First,  if  the  complaint 
required  any  signature  at  all,  there  certainly  should 
have  been  the  signatures  of  a  majority.  But  no  sig* 
nature  is  required ;  the  complaint  need  not  be  in 
writing.  All  that  is  requisite  is,  that  the  complaint 
should  be  the  act  of  the  majority ;  and  here  that  Was 
proved  to  be  the  case.  One  of  the  body,  or  even  a 
third  party,  if  authorized  by  the  majority,  may  act  for 
all.  [Lord  Denman  C.  J.  Does  it  appear  that  the  fact 
of  the  authority  was  shewn  to  the  removing  magis- 
trates ?]  That  is  immaterial :  the  jurisdiction  existed 
if  the  complaint  was  in  fact  made  on  behalf  of  the 
majority.  It  is  true  that  the  order  of  removal  must 
shew  that  the  removal  is  on  complaint  by  the  aggregate 
body  of  officers ;  but  this  order  does  so. 

Next,  the  sessions  were  wrong  in  admitting  the  ex* 
planation  of  the  relief,  under  this  notice  of  objection. 
The  relief  was  not  set  up  as  evidence  of  the  hiring  and 
service :  it  is  a  distinct  ground  of  settlement,  independ- 
ently of  any  other  settlement  which  may  be  named; 
Regina  v.  TTte  Justices  of  Carnarvonshire  (a),  Regina  v. 
Camrose{b),  The  appellants  were  therefore  bound,  in 
their  grounds  of  appeal,  either  to  deny  the  relief,  or,  if 
they  admitted  it,  to  shew  how  they  answered  the  fact. 
That  is  not  done  by  a  general  denial  of  settlement. 
The  relief,  therefore,  not  being  expressly  pointed  to  by 
the  notice,  is  admitted  as  a  good  ground  of  removal ; 

(a)  2  Q.  B,  325.  (6)  2  Q.  B.  S90.,  note  (a). 
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Begina  v.  Hockworthy  {a).     [Patteson  J.    Suppose  the  QtmefC$  Mtndu 

only  ground  of  removal  in  your  examination  had  been  *__ 

the  relief;  and  the  appellants,  in  their  notice  of  grounds  Th«  Qmuv 

of  appeal,  had  expressly  admitted  the  fact  of  relief,  but  The  inlMbiu 

snti  Of 

bad  gone  on  to  deny  any  settlement}     That  might  BMDnaaAK. 

possibly  have  given  the  respondents  warning  of  the  kind 

of  answer  which  was  to  be  set  up ;  but  this  notice  is 

otherwise  framed. 


Lord  Denman  C.  J.  It  appears  to  me  that  the 
sions  have  decided  rightly  on  both  the  questions  which 
we  have  to  consider.  The  first  is,  whether  there  was  a 
sufficient  complaint  to  the  removing  justices.  I  think 
there  was:  it  was  made  by  the  authority  of  all  the 
parish  officers.  The  second  question  is,  whether  it 
was  proper  to  admit  evidence  on  the  part  of  the  ap<« 
pellants,  explaining  the  relief.  I  think  it  was.  The  ex- 
amination states  the  fact  of  relief  and  the  particular 
manner  in  which  it  was  given :  a  settlement  by  hiring 
and  service  is  alleged  before.  My  brother  Patteson 
shewed  that,  since  the  relief  might  be  given  under  cir- 
cumstances which  prevented  it  from  furnishing  evidence 
of  a  settlement,  it  was  competent  to  the  appellants  to 
explain  the  relief  under  a  notice  denying  the  settlement. 
I  think  the  case  stronger  still  when  the  examination  sets 
up  a  distinct  settlement,  besides  shewing  the  relief.  The 
appellants  do  not,  indeed,  expressly  say  that  they  admit 
the  fact  of  relief,  and  that  it  was  given  by  mistake ;  nor 
do  they  deny  the  fact  of  relief  5  but  they  say  that  there 
was  no  settlement.  Under  this  statement  they  were 
entitled  to  shew  that  no  settlement  was  gained,  though 
the  relief  was  given :  and  they  got  rid  effectively  of  the 

(a)  7  il  4:  JE.  49S.  496. 
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evidence  of  the  relief  by  shewing  that  it  was  given  by 
mistake,  and  that  afterwards  relief  had  been  given  by 
the  respondent  parbh. 

Pattesom  J.  I  think  the  sessions  have  done  right. 
Stat  18  &  14  C.  2.  cl  12.  s.  1.  does  not  require  the 
complaint  to  be  in  writing :  it  is  enough  that  it  should 
really  be  the  complaint  of  the  parish  officers ;  and  it  is 
admitted  to  be  so  here.  Mr.  Andrews  argued  that  a 
complaint  signed  by  a  single  overseer  might  be  obtained 
against  the  wishes  of  the  others :  but  I  rest  on  the  cir- 
cumstance that  the  complaint  here  is  really  the  com- 
plaint of  alU  Next,  I  think  the  evidence  of  the  mistake 
was  properly  admitted.  The  examination  states  that 
relief  was  given  by  the  appellant  parish  to  the  pauper 
while  resident  elsewhere;  the  appellants,  in  their  notice, 
do  not  deny  the  fact,  but  say,  in  effect,  that  this  is  no 
ground  of  removal,  inasmuch  as,  when  explained,  it 
shews  no  settlement 


Williams  J.  It  appears  to  me  that  Mr.  Archbdd 
gives  the  proper  answer  to  Mr^  Andrews's  first  point. 
The  objection  applies  only  to  the  jurisdiction  of  the 
justices.  No  doubt  the  complaint  must  be  made  by  the 
parish  officers ;  but  here  the  case  finds  that  the  com- 
plaint was  in  fact  so  made.  Then,  as  to  the  question 
whether  the  appellants  were  properly  permitted  to  shew 
that  the  relief  had  been  given  by  their  parish  under 
a  mistake,  I  think  the  evidence  was  rightly  admitted. 
The  examination  states  a  hiring  and  service,  which  is  a 
ground  of  settlement,  and  then  relief,  which  is  evidence 
of  settlement  At  the  sessions,  the  respondents  have 
recourse  only  to  the  relief,  and  thereby  furnish  abun- 
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dant  evidence  of  settlement :  and  I  cannot  see  why  the  Q**^»^»  -»"i«*- 

1844* 
appellants  are  not,  under  a  denial   of  the  settlement,   L^ 

entitled  to  meet  that  evidence  by  shewing  that  the  relief     '^^^  CUmk 

was  given  under  a  mistake.  '^^  liAMu 

BiDlXOHAIf. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  The  com- 
plaint is  not  required,  by  stat.  IS  8c  14  C.  2.  c.  12. 1. 1., 
to  be  in  writing :  and  there  is  no  objection  to  the  order 
itself.  The  objection  to  the  evidence  of  mistake  might 
perhaps  be  a  good  objection  if  the  relief  were  in  itself 
a  substantive  settlement.  But  it  must  be  understood 
as  evidence  of  some  settlement  not  otherwise  proved. 
Mr.  Archbald  says  that  this  is  not  a  proper  confession 
and  avoidance  of  the  relief.  But  suppose  the  hiring 
and  service  to  be  abandoned :  it  would  be  a  formal 
and  proper  answer  to  the  remaining  part  of  the  ex- 
amination to  say  that,  although  the  relief  was  given, 
there  was  no  setdement :  a  more  specific  answer  could 
not  be  given,  because  the  setdement  which  the  relief 
is  to  prove  does  not  appear.  They  do  give  the  proper 
notice  here,  in  effect ;  for  they  do  not  deny  the  relief, 
and  they  do  say  that  there  is  no  settlement 

Order  of  sessions  affirmed. 
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roiume  F, 
1844. 


The  Queen  against  The  Inhabitants  of 

PiLKINGTON. 


I^N  appeal  against  an  order  of  two  justices,  removing 
Christopher  Morley  and  his  family  from  the  town- 
ship of  Preston  to  the  township  of  PilkingUmj  both  in 
Lancashire^  the  sessions  confirmed  the  order,  subject  to 
the  following  case. 

The  order  was  grounded  on  the  following  examin- 


"  When  I  was  about  fifteen  years  of  age,  I  went  to  work 
at  Messrs.  Crompton  4*  Ditchjield^s  factory,  called  RingUy 
MUlj  in  Ouiwoodj  in  the  township  of  Pilkingtoru  It  was 
about  the  latter  end  of  the  year  1828.     There  was  a 


Justices  re- 
moved to  the 
township  of 
P.,  as  upon  m 
settlement  by 
hiring  and 
service,  on 
the  peuper*s 
examination ; 
which  suted 
that  bewent 

ftrt^''cllll€d'*  *^®"  ^^  Christopher  Morleyj  relating  to  the  settlement  of 
JLAT^inthe    himself  and   his   family,  taken   SOth   September  184fi. 

township  of 
P. ;  that  there 
was  a  custom 
in  the  mill, 
under  which 
be  worked, 
requiring  the 
workpeople 
to  give  a  fort- 
night's notice 

before  leaving  Cs  employment ;  that  he  remained  in  C*8  employment  better  than  two  years* 
residing  and  deeping  in  P. ;  that  the  works  consisted  of  two  mills ;  that,  when  he  wanted  to 
leave  tlie  first  mill,  after  working  there  a  year,  to  go  to  the  other,  he  had  to  give  a  fbttnighfb 
notice ;  that,  after  working  in  the  other  a  year,  be  wished  to  leave,  but  was  not  allowed  to 
do  so  without  a  fortnight's  notice,  and  that  he  afterwards  left  on  receiving  a  fortnight^s 
notice  from  the  overlooker. 

Held,  that  from  this  examination  the  justices  might  infer  a  yearly  hiring,  and  that  the 
examination  was  sufficient,  though  the  pauper  stated  only  the  facts  from  which  the  infer- 
ence resulted,  and  not  the  fact  inferred. 

On  appeal,  the  sessions  confirmed  the  order,  subject  to  a  case  setting  out  the  evidence  on 
the  trial,  which  agreed  with  the  examination  except  so  far  as  it  varied  in  the  following 
particulars. 

Pauper  went  to  work  as  a  piecer  at  C.*s  first  mill,  to  serve  the  person  working  the  miU 
as  master  spinner,  who  was  C.  The  practice  of  the  mill  is  that  the  piecers  assist  spinners 
to  whom  they  are  attached ;  the  master  spinner  pays  the  spinner  the  whole  wages  in  pro- 
portion to  the  work  done ;  the  spinner  pays,  engages  and  dismisses  the  piecer,  without  the 
master  spinner's  interference.  Pauper  was  engaged  in  this  way  at  the  first  mill,  by  a 
spiuner,  at  wages  of  so  much  per  week,  paid  every  fortnight,  a  fortnight's  notice  ending  at 
any  week  being  required  before  quitting.  The  second  mill  was  worked  by  Jl/.,  who  took  it 
of  C.f  had  the  sole  management  of  it,  and  spun  by  commission  for  C.  at  so  much  per  hun- 
dred weight  of  yam  spun  :  but  the  mill  was  under  the  superintendence  and  control  of  C 
Pauper  engaged  with  M.  to  work  as  a  spinner,  and  be  paid  according  to  the  quantity  of 
work  done :  nothing  was  said  as  to  how  long  he  was  to  remain  ;  the  same  understanding, 
as  before,  prevailed  as  to  notice.    He  received  his  wages  every  fortnight  from  Af.'s  manager. 

Held,  that,  on  this  evidence,  the  sessions  were  warranted  in  finding,  if  they  so  thought 
fit,  a  yearly  hiring  to,  and  service  with,  C.  And  this  Court  confirmed  the  order  of  sessions, 
assuming  that  the  sessions  had  pursued  the  course  proper  in  stating  a  case,  and  thervfore 
intended  to  state  their  own  finding  of  the  fact,  subject  to  the  opinion  of  this  Court  whether 
the  eridence  warranted  the  finding,  and  had  not  intended  to  ask  this  Court  to  find  the  fact. 
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custom  in  the  mill,  requiring  the  workpeople  to  give  a  QuMn*i  Btmh. 

fortnight's  notice  before  leaving  their  employment.     I    1__ 

remained  in  their  employment  better  than  two  years;     Th«Qw« 
during  the  whole  of  which  time  I  resided  in  Outwood,  in    '^^  InhJIk- 
the  said  township  of  PUkingtofij  and  slept  there.     I     Pokwotow, 
worked  under  the  custom  as  to  giving  notice.     The 
works  consisted  of  two  mills,  adjoining  each  other ;  and, 
when  I  wanted  to  leave  the  first  mill  (in  which  I  had 
been  working  for  about  a  year),  to  go  to  the  other  mill, 
I  was  compelled  to  serve  a  fortnight's  notice  before  leav- 
ing.    The  second  mill  was  under  a  similar  custom; 
and,  after  I  had  worked  in  it  better  than  a  year,  I  had  a 
dispute  with  the  overlooker,  and  wanted  to  leave  at 
once,  but  was  not  allowed.     The  overlooker  afterwards 
gave  me  a  fortnight's  notice ;  at  Uie  end  of  which  time 
I  left  the  factory.     I  have  not  since  done  any  act  to 
gain  a  settlement  in  my  own  right.     I  was  lawfully  mar- 
ried about  six  years  ago,"  &c.     (The  remainder  of  the 
examination  is  not  material  to  the  points  discussed.) 

The  appellant  township  served  the  respondent  town- 
ship with  the  following  notice  and  grounds  of  appeal. 
(The  following  part  of  the  grounds  of  appeal  is  all 
that  related  to  the  points  discussed.)  **That  the  ex- 
amination upon  which  the  said  order  of  removal  was 
made  does  not  shew  any  settlement  in  the  township 
of  Pilkington.  That  the  said  examination  does  not 
contain  any  legal  evidence  of  the  settlement  of  the 
persons  removed.  That  the  examination  is  bad  upon 
the  face  of  it,  and  does  not  warrant  any  order  of  re- 
moval. That  the  said  examination  does  not  state  suf- 
ficient facts  to  shew  that  the  said  Christopher  Morley 
gained  a  settlement  by  hiring  and  service  in  Pilkiiigton. 
That  there  was  no  such  hiring  or  service  at  Messrs. 
XX  2 
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Volume  K      Crompton  4*  DUchfield*s  factory,  or  residence,  in  the 
*___  township  of  Pilkington^  as  in  the  examination  in  this  case 


The  QuuN  ig  alleged.  That  the  said  Christopher  Morly  was  not 
The  Inhabit-  legally  settled  in  the  township  of  Pilkington" 
PiLKiMciToy.  The  appeal  came  on  to  be  heard  at  the  sessions :  when 
the  appellants  objected  to  the  sufficiency  of  the  examin- 
ation, inasmuch  as  no  general  or  yearly  hiring  was 
stated  in  or  could  be  implied  from  the  examination,  the 
examination  merely  stating  that  the  examinant  went  to 
work  at  Messrs.  Crompton  4*  Ditchfield*s  factory  called 
Ringley  MiH^  without  stating  that  he  was  hired  at  all, 
nor  with  whom  he  purported  to  make  a  contract  or  to 
engage,  nor  that  he  made  any  contract  at  all.  The  ap- 
pellants also  objected  that  there  was  no  allegation  in  the 
examination  that  the  paupers  were  settled  in  the  ap- 
pellant township.  The  sessions  overruled  these  ob- 
jections, subject  to  the  opinion  of  the  Court  of  Queen's 
Bench. 

The  following  facts  were  proved  on  behalf  of  the 
respondents.  In  the  latter  part  of  the  year  1828,  the 
pauper  Christopher  Morley  went  to  work  as  a  piecer  at 
Crompton  4*  DitchJielcTs  cotton  mill  called  Ringley  MiUy 
at  Outwoodj  within  Pilkington.  He  was  to  serve  the 
persons  working  at  the  mill  as  master  spinners,  who 
were  Messrs.  Crompton  4*  Ditchfield:  but  the  practice 
of  such  mills  is  that  the  piecers  assist  certain  spinners  to 
whom  respectively  they  are  attached.  The  wages  paid 
by  the  master  spinner  are  in  proportion  to  the  work 
done:  the  spinner  receives  the  whole  wages  for  the 
work  done  by  him  with  such  assistance,  and  thereout 
pays  the  piecers  without  the  interference  of  the  master 
spinner.  The  obligation  of  the  parties  to  remain  in  the 
same  service  varies  in  different  mills.     There  were  no 
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printed  rules  in  Cromptoii  8f  Ditchfield^»  mill  to  regulate  <h«wi'j  Bench. 


1844. 


such  obligation  ;  but  it  was  understood  that  all  persons 
there  employed  were  bound  to  give  a  fortnight's  notice  '^*  ^''■■" 
of  their  intention  to  leave  the  service.  Subject  to  this  The  Inhabit, 
understanding,  the  spinner  engages  and  dismisses  his  Pnjamnoib 
own  piecers  without  the  interference  of  the  master 
spinner.  Marley  was  thus  engaged  by  one  Eatock^  a 
spinner,  and  served  under  him  for  a  little  moi*e  than  a 
year ;  during  all  which  time  he  was  a  bachelor,  unmar- 
ried, and  without  child  or  children,  and  worked  and 
slept  in  PiUcingtan.  His  wages  were  reckoned  by  the 
week,  but  paid  every  fortnight,  by  the  hands  of  Eatock; 
and  he  could  leave  the  service,  by  giving  a  fortnight's 
notice,  at  the  end  of  any  week.  At  the  end  of  the  above 
period,  Morley^  wishing  to  work  as  a  spinner  in  an 
adjoining  mill  belonging  to  Messrs.  Crompton  4*  Ditch" 
field,  was  required  to  give  a  fortnight's  notice  of  his 
intention  to  leave.  This  adjoining  mill  was  worked  by 
one  Meadawcrqfij  who  took  it  of  Crompton  4*  Ditchfield^ 
and  had  the  sole  management  of  it,  spinning  by  com- 
mission for  Crompton  4*  Ditchfield  at  so  much  a  hundred 
weight  of  cotton  yarn  spun  ;  but  the  mill  was  under  the 
superintendence  and  controul  of  Crompton  4*  Dttch- 
field.  Morley  immediately  engaged  himself  with  Mea^ 
donxxraftj  to  work  at  this  adjoining  mill  as  a  spinner, 
and  to  be  paid  according  to  the  quantity  of  work  done. 
Nothing  was  said  as  to  how  long  he  was  to  remain ; 
but  the  same  understanding  prevailed  as  to  notice.  He 
served  more  than  a  year,  receiving  his  wages  every 
fortnight  from  Meadcmxroft^s  manager:  he  then  left, 
having  received  a  fortnight's  notice  from  Meadaacrq/Vs 
manager.  During  this  last  service  he  was  a  bachelor, 
unmarried,  and  without  child  or  children,  and  worked 
and  slept  at  Outxcood  within  Pilkington* 
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Mmm«  v.         The  respondents  having  closed  their  case,  the  appeU 


1844. 


lants  objected  that  no  settlement  appeared  to  have  been 
Thm  Qotsv  gained  by  Morley.  That  there  was  not,  in  the  case  of 
H»lBbibit-  either  service^  a  hiring  Fcht  a  year,  or  anything  equivar 
lent  That  the  first  service  was  a  service  to  Eaiockf 
and  therefore  varied  from  the  examination.  That  no 
settlement  could  be  gained  by  the  hiring  and  service  of  a 
piecer  as  above  described.  That  the  second  hiring  and 
service  was  with  Meadcwcrtftj  and  therefore  varied  from 
the  examination.  No  further  evidence  having  been 
given  by  the  appellants,  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  the  G>nrt  of  Queen's 
Bench  upon  the  several  objections  taken  as  above  men» 
tioned. 

The  case  was  argued  in  last  term  (a). 

Cofaiifig  in  support  of  the  order  of  sessions.  First, 
the  examination  shews  matter  from  which  the  removing 
justices  might,  if  they  judged  fit,  infer  a  yearly  hiring 
and  service  in  the  appellant  parish;  and  the  grounds 
of  appeal  raise  no  objection  to  which  this  is  not  an 
answer.  A  jury  might  infer  hiring  for  a  year  from  such 
evidence,  especially  with  the  fact  of  a  year's  service.  In 
Bex  V.  La^h  (6)  this  Court  said  that  a  service  for  a  year 
in  husbandry  afforded,  without  any  proof  of  contract, 
<<  very  strong  presumptive  evidence  of  an  hiring  for  a 
year;"  and  Bex  v.  Hoty  Trinity  in  Wareham  (c)  is  a 
very  strong  case  to  the  same  effect.  Other  authorities 
are  collected  in  Archb,  P.  Z^  (3  Archb^  Justice  of  the 
I^eace)  338.  &c.  (4th  ed.).  If  a  witness  simply  said  that 
he  had  **  taken "  a  house,  magistrates  might,  from  the 

(a)  January  24tli,  1844,     Before  Lord  Denman  C.  J.,  Paiteton,  Cole- 
ridge,  and  Wightman  Js, 

ib)  ST.JUasn,  (e)  CaJtd.  141. 
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taking,  infer  a  contract     The  fortnight's  notice  is  not  Ci(«n»*<  Btnck. 

incompatible  with  a  hiring  for  a  year,  and  indeed  sup- !_  • 

ports  the  presumption.  The  wages  are  to  be  paid  weekly :  ^hvuii 
the  notice  is  not  a  week's  notice:  the  hiring  therefore  "^*n^J^^ 
may  be  assumed  to  be  general,  which,  in  default  of  ex-  PiumiaTo*, 
planation,  is  a  hiring  for  a  year.  Thus  a  hiring  at  so 
much  per  week  with  a  month's  notice  was  held  by  this 
Court  to  be  a  hiring  for  a  year,  though  the  sessions  had 
negatived  such  hiring ;  Bex  y.  St.  Andrew,  Pershore  {a). 
Next,  there  was  evidence,  at  the  trial,  of  a  hiring  of 
the  pauper  while  unmarried,  at  Crompton  4*  Ditchfitldfs 
other  mill,  for  a,  year,  and  a  service  for  such  year.  It 
is  said  that  the  hiring  and  service  was  not  under  Messrs. 
CrompUm.  But  a  servant  may  be  engaged  by  a  super- 
intendent. [Coleridge  J.  Could  the  pauper  have  sued 
Messrs.  Crompton  for  wages  ?]  He  could,  if  the  jury 
inferred  an  authority  from  Messrs.  Crompton  to  Eatock 
or  Meadffoxrqft.  [Patteson  J.  It  is,  after  all,  a  ques- 
tion of  fact.]  On  that,  if  there  be  any  evidence,  the 
Court  will  not  reverse  the  decision  of  the  sessions. 


Wortley  and  J.  Peel,  contra.  First,  as  to  the  exami- 
nations. The  rule  which  has  been  acted  upon  by  this 
Court  is  that  the  examination  must  disclose  that  by 
which  the  respondents  can  see  that  a  settlement  is 
gained.  Here  the  examination  shews  no  hiring  posi- 
tively, and  only  matter  consistent  with  a  hiring  for  a 
fortnight  as  much  as  for  a  year.  At  least  the  fact  of 
hiring  should  appear  directly,  and  with  what  parties  it  was 
made.  The  whole  service  'might  be  under  an  appren- 
ticeship. Or  it  might  be  to  parties  other  than  Messrs. 
Crompton :  a  floor  in  a  mill  is  often  let  out  by  the 

(a)  BB.iC.  679. 
X  X  i 
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Fohume  V.     owners.    Nothing  is  to  be  left  to  inference ;  Begina  ▼• 
*        North  Bot€y(a)^  Begina  v.   The  Justices  of  the  West 


Thm  QuHM     Riding  (6),  Begina  v.  Old  Stratford  (c),  Begina  v.  Wynt- 


▼. 


Tbe  Inhibit,    ondham  {d)y  Begina  v.  The  Becorder  of  Leeds  {e).    [Pol- 

■oti  of 
Fiu»oToir.    teson  J.     Where  the  inference  is  to  be  drawn  by  the 

justices,  I  do  not  see  bow  we  can  call  on  the  pauper  to 

draw  it.]    Secondly,  the  sessions  have  not  found  a 

hiring;  and,  therefore,  even  if  there  was  evidence  at  the 

trial  upon  which  they  might  do  so^  the  Court  will  either 

quash  the  order,  or  send  the  case  back  to  the  sessions  as 

in  Bexv.Boad  {g).   But  here  there  is  not  such  evidence. 

Bex  V.  Sparsholt  (h)  shews  that,  as  the  pauper  was  not  to 

obey  the  orders  of  Messrs.  Crompton^  he  was  not  their 

servant.     It  appears  from  Bex  v.  Hanbwy{i)  that  a 

hiring  at  weekly  wages,  with  a  week's  notice,  negatives 

a  yearly  hiring.     An  indefinite  hiring,  to  work  by  the 

piece,  is  not  a  yearly  hiring;  Bex  Y.St.  Peter's^  Dor^ 

Chester  (k).    The  utmost  that  Bex  v.  Lyth{I)  proves  is 

that  the  sessions  here  might,  if  they  had  thought  fit, 

have  found  a  hiring. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

We  think  that  there  is  no  valid  objection  to  this 
examination.  It  may  be  that,  when  a  settlement  de- 
pends on  a  simple  fact  known  to  the  pauper,  he  ought 
to  state  that  fact  in  his  examination :  but  it  is  very 
different  when  the  settlement  depends  upon  a  fact  which 
is  itself  a  legal  consequence  of  the  facts  known  to  the 

(a)  S  Q.  B.  £00.  (6)  2  Q.  B.  505. 

(c)  2(1  B.  513.  (rf)  2  Q.  B.  541. 

(e)  2  Q.  B.  547.  (note}.  (g)  \  B.  ^  Ad.  362. 

(A)  4J.^E.  491.  (t)  2  East,  423. 

(I)  Sw.  S.  C.  Sis  (0  5  r.  a.  327. 
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pauper.     That  is  the  case  with  respect  to  a  contract  of  Queen*s  Bench. 
hiring.     A  pauper  may  not  know  what  constitutes  such 
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a  contract,  and  can  state  no  more  than  the  facts  within     The  Quibn 
his  knowledge.     On  these  the  justices  must  form  their    The  InlMbit- 

mnta  of 

opinion.     And  on   this   examination  there  were  facts     FkLBiwarov. 
sufficient  to  warrant  them  in  inferring  the  contract 

The  sessions  also  ask  our  opinion  as  to  the  evidence 
at  (he  trial.  They  oppear  to  have  considered  that  the 
hiring  was  general,  but  that  it  was  questionable  to  whom 
the  hiring  was.  Now,  if  the  sessions  meant  to  find  the 
fact  on  the  evidence,  and  to  ask  us  only  whether  the 
evidence  warranted  such  finding,  they  have  done  pro- 
perly in  sending  the  case  to  us :  but  they  have  done 
wrong  if  they  meant  to  ask  us  to  find  the  fact.  We 
must  assume  that  what  they  meant  was  the  former. 
And  we  think  that  the  facts  warrant  them  in  their  find- 
ing. Bex  V.  SparshoU  (a)  was  cited  as  shewing  that  this 
Court,  upon  similar  evidence,  took  upon  itself  to  nega- 
tive the  hiring  to  the  supposed  master :  but  there  the 
opinion  of  the  Court  was  in  accordance  with  the  order 
of  sessions,  which  was  confirmed.  We  cannot  say  that 
the  finding  of  the  sessions  here  is  wrong. 

Order  of  sessions  confirmed  (b). 

(a)  AA.^E.  491. 


{b)  The  Queen  against  The  Inhabitants  of  St.  Paul, 

COVENT  GaBDEN. 


JimtMrry  a0Ui9 
1844. 


On  appeal  against  an  order  of  two  jutticet,  remoTing  Sarah  Buli^  widow,   A  pauper  wai 
from  the  parish  of  Si.  Luke,  Cheisea,  to  the  parish  of  St.  Paid,  Covent,  i^raiored  to  P., 
Garden,  both  in  Middletex,  the  sessions  confirmed  the  order,  subject  to  a     ^j       •    ^|,:iu" 

she  stated  that, 
wliile  unmarried,  she  served  for  several  years  under  a  general  hiring  in  P.  On  appeal,  the 
sessions  confirmed  the  order,  subject  to  a  case,  in  which  they  stated,  as  tbcir  opinion,  that 
the  examination  disclosed  sufficient  evidence  of  a  settlement  by  hiring  and  service; 
adding,  that  the  question  for  this  Court  was,  whether  it  did  disclose  suflident  evidence. 

This  Court  quashed  the  order  of  sessions,  because  the  examination  did  not  shew  that  the 
pauper  was  unmarried  at  the  time  of  the  contnct  of  hiring. 
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Vhiume  V,       cue.     The  caie  mtcd  that  the  oidtr  of  ranovml  wm  made  oo  the  ex- 
1844*  aminadon  of  the  pauper ;  wbereiii  she  deposed  that  ihe  was  married  in 

1834 ;  and  thai,  "  whilst  umnarried,  and  not  having  a  child  or  children, 
ihe  lived  at  Spenea's  Hotel,  in  B&m  Street,  in  the  perish  of  A.  Fend 


TheQonir 

▼. 

The  Inhabit-     Covemi  Gmrden,  in  the  coan^  of  Middleter,  for  several  year^  as  chamber- 
ants  of  maid,  under  a  general  hiring,  and  quitted  there  a  few  months  previous  to 
Covam          ^^"^  ™*''^*fi^  **  aforesaid."     Several  objections  were  taken ;  among  others, 
Qamdmx,        that  the  examination  did  not  contain  any  sufficient  or  l^al  evidence  of  a 
settlement  in  the  appellant  pariah,  and  that  the  date  of  the  hiring  did  not 
iqppear :  but  the  sessions  «  considered  that  the  examination  disclosed  suffi- 
cient evidence  of  a  settlement  by  hiring  and  service  in  the  appellanta* 
parish  of  A*  Paul,  Cavent  Garden :  and,  upon  the  evidence  produced  be- 
fore the  Court,  con6rmed  the  order.**     The  question  for  this  Court  was 
stated  to  be,  '^  whether  the  examination  does  disclose  sufficient  evidence  of 
a  settlement  by  hiring  and  service  in  the  appellants*  perish  of  A.  Feml, 
Cammt  Garden,'' 

Deedes,  in  support  of  the  order  of  sessions,  contended  that,  on  the  qoea* 
turn  whether  the  examination  was  sufficiently  specific,  the  sessiooa  wcfe 
the  proper  judges ;  that  the  evidence  brought  the  service  down  to  a  few 
months  before  the  marriage,  of  which  the  date  was  given ;  and  that  the  se»- 
sions  had  been  satisfied  with  this:  and  he  contended  that  this  Court  would 
not  overrule  the  decision  of  the  sessions  on  such  a  poinL  He  referred  lo 
Begma  v.  JSng^dtre  (S  d  B.  388.). 

PaMey,  contriL  The  examination  does  not  state  that  the  pauper  was 
unmarried  at  the  time  of  the  contract  of  hiring,  but  only  at  the  time  of  the 
servicte :  she  may  have  had  a  husband  who  died  between  the  time  of  the 
contract  and  the  commencement  of  the  service.  (  He  was  then  stopped  by 
the  Court.) 

Lord  DxKMAN  C  J.  The  settlement  can  be  gained  only  by  her  being 
hired  while  unmarried :  it  does  not  appear  that  she  was  so  at  the  time  of 
her  hiring  :  the  examination  is  bad  for  this  defect. 

Pattxsoh,  Colx&idox  and  WiaatMAar  Js,  concurred. 

Order  of  sessions  quashed. 
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QueefC$  Bench, 
1844. 


AsPDis  against  AvNis.  i^^su,. 

COVENANT.     The  declaration  stated  that  "here-  By  agreement 
between 

tofbre,  to  wit  on  tlie  2dd  day  of  September  a.  d.  plaintiff  and 

,  -      ,  J    ,         defendant, 

841,  by  a  certain  agreement  then  made  by  and  be-  plaintiff  agreed 

tween  "  plaintiff  of  the  one  part  and  defendant  and  John  f^^  defendant 

Seeley  of  the  other  part,  plaintiff  agreed  to  manufac-  ^IlSdn^ quality; 

tore,  for  the  use  of  defendant  and  the  said  John  Seeley^  *"«*  defendant, 

'  •^'   on  condmon  of 

with  the  materials,   machinery  and  implements  to  be  plaintiff's  per. 

"^  *  forming  such 

provided  by  them,  a  cement  in  every  respect  equal  as  engagement, 

promised  to 

to  durability  and  lightness  of  colour  to  that  thereto-  pay  him  4L 
fore  manufactured  by  the  father  of  the  said  plaintiff,  the  two  yean 
and  to  the  cement  used  in  the  figure  of  Father  Thames  ^\e  oaL"*"* 
then  placed  in  the  exhibition  yard  at  No.  2.  Keppel  Sow,  ]f%^^^  ""^ 
New  Road:  and  defendant  and  the  said  John  Seeley ^  on  during  the  year 

"^  next  following, 

the  condition  of  plaintiff  faithfully  performing  the  afore-  and  also  to  re- 

ceive  hira  into 

said  engagement,  did  on  their  part  thereby  covenant  partnership  aa 

1  .  i*-/v*i  11  #»T*  manufacturer 

and  promise  to  pay  plamtiff  the  weekly  sum  of  4/.  of  cement  at 
during  the  two  years  following  the  date  of  the  said  of^thr^'^eare: 
agreement,  and  the  weekly  sum  of  Bl.  during  the  year  e"^^^"^^ 
next  following:  and  they  did  also  thereby  promise  to  j^JJ^'^^jj*^®"^,, 
receive  hita  into  partnership  with  them  at  the  expiration  art  of  manufac- 

turing  cement. 

of  three  years  from  the  execution  of  the  said  agree-  Each  party 

1  ,.,.  1.11  P    \  J      bound  himself 

ment,  and  to  admit  him  to  a  third  share  of  the  trade  in  a  penal  aum 
or  business  of  manufacturers  of  cement  at  Jtotherhithe  agreement. 
in  Surrey,  and  to  give  him  one  third  of  the  stock  and  aftemanU 
fixtures  there  at  the  time  of  his  so  entering  the  partner-  ^^"forlhe*^^ 

performance  of 
the  agreement  on  his  part. 
Held,  that  the  stipulations  in  the  agreement  did  not  raise  an  implied  covenant  that  de- 
fendant should  employ  plaintiff  in  the  businen  during  three  or  two  years,  though  defendant 
was  bound  by  the  expreea  worda  to  pay  plaintiff  the  stipulated  wages  during  those  periods 
respectively,  if  plaintiff  performed,  or  was  ready  to  perform,  the  condition  precedent  on  his 
part 
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Vohtme  V. 
1844. 

Asroix 

V. 

Aumv. . 


ship  (the  value  of  which  said  third  share  should  not 
exceed  ^^^L\  and  to  allow  him  a  salary  of  100/L  per 
annum  as  manager  of  the  concern,  over  and  above  his 
share  of  profit  as  partner.  And  it  was  thereby  agreed 
that  the  opinion  of  two  competent  persons,  one  to  be 
chosen  by  each  side,  and  an  arbiter  to  be  agreed  on  by 
the  said  referees,  should  decide,  on  1st  Mcy  then  next 
ensuing,  by  the  inspection  of  specimens  severally  pre- 
pared by  plaintiff,  defendant  and  the  said  John  Seeley^ 
during  the  month  of  September  or  October  in  the  year 
first  aforesaid  (which  specimens  should  have  been  deli- 
vered on  or  before  the  1st  day  of  Nooember  into  the 
hands  and  custody  of  the  intended  referees,  and  should 
have  been  by  them  exposed  without  interval  or  pro- 
tection to  the  severity  of  the  weather  from  the  said 
date  to  the  day  of  arbitration),  whether  plaintiff  had 
fulfilled  his  contract  thereinbefore  specified.  And  plain- 
tiff did  also  thereby  engnge  to  teach  and  instruct  de- 
fendant and  John  Seeley  in  the  art  and  mystery  of 
manufacturing  all  the  kinds  of  cement  with  which  plain- 
tiff was  acquainted,  on  condition  that  defendant  and 
John  Seeley  should  not  engage  in  such  manufacture 
otherwise  than  under  his  management  or  with  his  con- 
sent. And  it  was  by  the  said  agreement  also  witnessed 
that  each  party  thereto  did  severally  bind  himself  to  the 
faithful  performance  of  the  contract  so  thereinbefore 
contained  as  aforesaid,  in  the  penalty  of  1500/.:  As  by 
the  said  agreement,  reference  being  thereunto  had  &c. 
Averment,  that  plaintiff,  from  the  time  of  making  the 
said  agreement  until  and  at  the  time  of  making  the 
indenture  hereinafter  next  mentioned,  in  pursuance  of 
the  said  agreement,  did  serve  defendant  and  J.  Seeley  in 
the  manner  mentioned  in  the  said  agreement,  and  did 
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during  that  period  manufacture  and  continue  to  manufac-  QiMm*«  Btnek. 

ture  for  the  use  of  defendant  and  Sedey^  with  the  materials  * 

&c,  a  cement  in  every  respect  equal  &c,  according  to  Awdiji 
tlie  intent  and  meaning  of  the  said  agreement:  and  that  Autnir. 
defendant  and  Sedey  did  not  on  or  before  November  Ist^ 
1841,  or  before  the  first  day  of  Mai/  next  after  the 
making  of  the  agreement,  choose  or  appoint  any  com- 
petent person  or  referee  to  decide,  according  to  the 
agreement,  whether  &c*,  nor  was  any  such  person  or 
referee  ever  chosen  or  appointed  by  them  for  that  pur- 
pose; and  defendant  and  SeeUy  wholly  omitted  and 
neglected  to  choose  or  appoint  such  referee  or  competent 
person.  Further  averment  that  plaintiff,  after  the 
making  of  the  agreement,  and  until  and  at  the  time  of 
making  the  indenture  next  mentioned,  did  teach  and 
instruct  defendant  and  Seeley  in  the  art  &c,  on  the 
condition  in  the  agreement  mentioned. 

The  declaration  then  stated  that,  after  the  making  of 
the  said  agreement,  to  wit  on  Jwie  I7lh,  1842,  by 
indenture  then  made  between  Seeley  of  the  first  part, 
plaintiff  of  the  second  part,  and  defendant  of  the  third 
part  (profert),  after  reciting  that  defendant  and  Seeley 
had  for  some  time  carried  on  the  manufacture  of  arti- 
ficial stone,  and  had  purchased  certain  leasehold  pre- 
mises and  certain  machinery  &c«,  for  the  purpose  of 
manufacturing,  and  had  manufactured,  cement;  that 
SeeUy  was  desirous  of  withdrawing  from  the  manufac- 
ture of  cement,  and  had  agreed  with  defendant  to  assign 
to  him  Seelei/s  moiety  of  the  said  premises,  machinery 
&C.,  and  that  defendant  should  enter  into  such  covenant 
for  the  indemnity  of  Seeley  as  was  after  mentioned  ;  and 
further  reciting  that,  plaintiff  having,  by  the  agreement 
of  Septemba*  23d,  acquired  an  interest  in  ibe  said  manu- 
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Fdums  F.      factory  for,  and  manu&ctare  of,  cemeDt,  be,  plamtifl^  bad, 
at  the  request  of  the  said  Seeky,  and  in  coDsideratkm 


Atrpu        Qf  (h^  covenants  thereinafter  contained  on  the  part  of  de-> 


▼. 


Avfinr.       fendant,  agreed  to  be  a  parQr  to,  and  executed^  the  said 
indenture  for  the  purpose  of  releasmg  and  exonerating 
Seeley  from  all  claims  and  demands  of  plaintiff  upon 
Seeley  for  or  in  respect  thereof;  it  was  witnessed  tha^  in 
pursuance  of  the  said  agreement,  &c.,  Seeleyj  with  the  con- 
sent of  plainti£^  testified  by  his  executing  the  indentare, 
had  bargained,  sold,  assigned  &c.  (assignment  by  Seelef 
of  his  moiety  above  mentioned  to  defendant) :  and  it  was 
further  witnessed  that,  in  further  pursuance  of  the  said 
agreement  and  in  consideration  of  the  premises,  de- 
fendant did  thereby,  for  himself,  his  heirs,  executors  and 
administrators,  covenant,  promise  and  agree  to  and  with 
Seeleyy  his  executors  and  administrators,  and  also,  as 
a  separate  covenant,  with  plaintiff,  his  executors  and 
administrators,  that    he,    defendant,    wonid  faithfiilly 
and  truly  observe,  perform  and  fulfil  the  several  stipu- 
lations  and  agreements  in  the  said  agreement  of  the 
2dd  day  of  September  then  last  entered  into  and  made 
with  the  plaintiff:  and  it  was  further  witnessed  &c.  (re- 
lease to  Seeley  by  plaintiff  of  all  actions,  causes  of  ac« 
tion,   claims,  &c.,    under   or   by  virtue  of  the  said 
agreement).      Provided   always,    and    it   was    thereby 
agreed   between  defendant  and  plaintiff,  that  nothing 
therein  contained  should  prevent  defendant  from  taking 
another    partner    in    the    place  and  stead  of  Sedey^ 
on  condition  that  the  said  new  partner  should   take 
upon    himself  the  stipulations    and  agreements   con- 
tained in  the  above  mentioned  agreement,  or  such  of 
them  as  defendant  and  Seeley  or  either  of  them  might 
on  the  day  of  the  date  of  the  now  reciting  indenture  be 
liable  or  compellable  to  perform.      And  it  was  provided 
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that  nothiDfir  thereinbefore  contained  should  be  con-  <hMm*«  Bmek. 

1844. 
strued,  &c.  to  be  an  acknowledgment  or  admission  by  

defendant  that  plaintiff  had  in  all  things  well  and  faith-        Aann 
fully  observed  and  performed  all  the  stipulations  and       Avnor. 
agreements  mentioned  and  contained  in  the  said  me- 
morandum of  agreement,  nor  an  acknowledgment  or 
admission  by  plaintiff  that  the  same  had  not  been  so 
observed  and  performed :  As  by  the  said  indenture  &c 

The  declaration  then  averred  that  plaintiff,  from  the 
time  of  making  the  said  indenture  until  he  was  dis- 
charged by  defendant  as  after  mentioned,  did,  in  pur- 
suance of  the  said  agreement  and  indenture,  serve  de- 
fendant in  the  manner  therein  mentioned,  and  did  during 
that  period  manufacture  &c.,  and  did  during  the  period 
last  aforesaid  teach  and  instruct  defendant  &c. :  (aver- 
ments of  performance  as  to  defendant,  as  before,  but 
omitting  to  mention  Sedejf) ;  according  to  the  true  intent 
and  meaning  of  the  said  agreement  and  indenture. 

And,  although  the  plaintiff  hath  always  been  ready 
and  willing,  and  offered  to  defendant,  to  wit  on  &c.,  to 
continue  to  serve  defendant  according  to  the  said  agree- 
ment and  indenture,  and  to  manufacture  for  his  use,  as 
therein  mentioned,  the  cement  therein  mentioned,  and 
to  continue  to  teach  and  instruct  defendant  accord- 
ing to  the  true  intent  of  the  said  agreement  and  in* 
denture,  of  which  premises  defendant  hath  always  had 
notice;  nevertheless  plaintiff  in  fact  says  that  defendant, 
disregarding  the  said  covenant  so  made  &c.,  after  the 
making  of  the  said  indenture,  and  before  the  expiration 
of  two  years  following  the  date  of  the  said  agreement 
first  above  mentioned,  to  wit  on  5th  September  a.d.  1848; 
wrongfully  discharged  plaintiff  from  the  service  of  de- 
fendant under  the  said  agreement  and  indenture,  and 
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rdmms  r.      from  manafacturing,  or  continuing  any  longer  to  manu- 

'       facture,  cement  for  the  use  of  defendant  according  to 

Airaijf  iijg  gQjj  agreement  and  indenture,  and  from  any  longer 
Afftmr.  teaching  and  instructing  defendant  in  the  art  and  mystery 
mentioned  in  the  said  agreement  in  that  behalf,  and 
from  any  further  performance  of  the  said  agreement 
whatsoever,  and  hath  from  thence  hitherto  refused  and 
still  doth  refuse  to  permit  or  suffer  plaintiff  to  con- 
tinue in  the  service  of  defendant  as  aforesaid,  or  to 
manufacture  cement  for  the  use  of  defendant  according 
to  the  said  agreement  and  indenture,  or  to  teach  and 
instruct  defendant  in  manner  aforesaid.  Whereby  plain- 
tiff hath  lost  all  the  profits  and  advantages  he  would 
have  derived  from  the  performance  of  the  said  agree- 
ment and  indenture  by  defendant.  Neither  hath  defend- 
ant paid  plaintiff  the  said  sum  of  15002.  in  the  said  agree- 
ment mentioned,  or  any  part  thereof,  but  the  same 
remains  wholly  due  &c.,  contrary  to  the  true  intent  &c. 
of  the  said  agreement  and  indenture.  And  so  plaintiff 
saith  that  defendant,  allhough  often  requested,  hath  not 
kept  the  said  covenant  &c.  To  the  damage  of  plaintiff 
of  1500/.,  &c 

Pleas.  2.  That  plaintiff  did  not  serve  defendant  in  the 
manner  in  the  said  agreement  mentioned,  in  manner  and 
form  &c.     Conclusion  to  the  country. 

5.  That  plaintiff  did  not  teach  or  instruct  defendant 
in  the  art  and  mystery  of  manufacturing  all  the  kinds  of 
cement  with  which  plaintiff  was  acquainted,  in  manner 
and  form  &c     Conclusion  to  the  country. 

Demurrers.  To  plea  2 ;  assigning  for  causes  (among 
others)  that  the  plea  traverses  an  immaterial  averment 
only  ;  that  the  traverse  is  too  vague  and  general ;  that  the 
traverse  is  too  large,  and  puts  in  issue  both  the  nianu- 
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facturing  of  the  cement  according  to  agreement,  and  the  Qimm*«  Senck. 

teaching,  whereas  the  teaching  is  not  a  condition  pre-  [__ 

cedent  to  the  right  of  action ;  also  that  the  traverse  is  too  Asnuy 
large  and  uncertain,  as  putting  the  plaintiff  to  prove  that  Autnii. 
he  served  defendant  as  in  the  agreement  mentioned  with- 
out in  any  point  or  at  any  time  deviating  from  his  duty 
in  such  service,  or  failing  therein,  whereas  it  is  not  every 
deviation  or  failure  that  would  entitle  defendant  to  dis- 
charge plaintiff  &c«  To  plea  5,  among  other  causes : 
that  the  plea  traverses  an  immaterial  averment  only,  for 
that,  if  plaintiff  did  not  teach  &c.,  it  would  be  ground 
only  for  a  cross  action,  and  would  not  justify  the  breach 
of  covenant*  That,  consistently  with  the  plea,  plaintiff 
may  have  taught  defendant  the  art  of  manufacturing 
all  the  kinds  of  cement  with  which  he  was  acquainted 
but  one,  and  the  omission  to  teach  that  one  would  not 
justify  the  breach.  That  the  teaching  is  not  a  con- 
dition precedent  &c.  That  the  traverse  is  too  vague 
and  general  &c.;  and  that  the  plea  ought  to  have  shewn 
that  plaintiff  omitted  to  teach  the  making  of  some  par* 
ticular  kind  of  cement;  or  should  have  denied  that 
plaintiff  taught  defendant  the  making  of  any  with  which 
plaintiff  was  acquainted.    Joinder. 

The  demurrers  were  argued  in  the  last  term  (a). 

Peacock^  for  the  plaintiff,  contended  that  the  pleas 
were  bad  on  the  grounds  above  stated.  (The  Court 
having  given  no  judgment  on  this  part  of  the  case,  the 
argument  upon  it  is  not  reported).  It  will  be  objected 
to  the  declaration,  that  the  agreement  and  indenture 
there  stated  contain  no  covenant  by  the  defendant  to 

(a)  January  23d.  Before  Lord  Denman  C.  J.,  Paitesonf  Coleridge, 
and  JKighlman  Js. 

VOL.  V.   N.  8.  Y  Y 
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Vohtme  K      keep  the  plaintiff  in  his  service  for  any  definite  time, 
1844. 
but  only  to  pay  him  at  certain  weekly  rates  while  in  the 

AiFDiM       service,  and  therefore  that  the  action  is  wrongly  bronght. 

Auirui.  But  the  agreement,  incorporated  in  the  indenture  by 
reference,  was  that  plaintiff  should  manufacture  cement 
of  a  certain  quality  for  defendant,  and  that,  on  con- 
dition of  plaintiff's  fulfilling  his  engagement,  defend- 
ant should  pay  him  4£.  a  week  for  two  years  next  after 
the  date  of  the  agreement,  and  5L  a  week  during  the 
year  following,  and  should  receive  him  into  partner- 
ship at  the  end  of  three  years  from  the  date  of  the 
agreement  From  the  whole  context  it  is  clear  that  an 
engagement  for  at  least  three  years  was  contemplated. 
Some  authorities  on  the  subject  were  .lately  before 
the  Court  in  the  argument  in  Dunn  v.  Sqyles  (a),  now 
standing  for  judgment.  In  6  Fin.  Abr.  377.  &&,  tit. 
Caoenani  (C),  many  instences  are  collected,  proving 
that  a  covenant  arises  without  express  words,  where  the 
language  of  a  deed  clearly  shews  an  agreement  intended. 
In  Com.  Dig.  Caoaiant  (A  2.)  it  is  stated  that,  **  Any 
words  in  a  deed,  which  shew  an  agreement  to  do  a 
thing,  make  a  covenant :  as,  if  it  be  agreed  by  articles 
between  A.  and  B,  that  stock  shall  be  in  the  hands  of 
B.  until  a  jointure  be  made,  B.  solvendo  proinde  the 
interest  to  A. ;  covenant  lies  against  B.  for  the  interest" 
If  the  defendant  had  covenanted  with  the  plaintiff  to  pay 
him  1000/.,  plaintiff  covenanting  to  build  a  house  on  de- 
fendant's land,  clearly  that  would  have  been  a  covenant 
by  defendant  to  allow  plaintiff  so  to  build.  Further,  it 
will  be  contended  that,  by  the  agreement,  arbitrators 
nominated  on  each  side  were  to  ascertain  within  a  given 
time,  by  inspection  of  specimens,  whether  the  plaintiff 

(a)  Pott,  p.  685. 
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had  fulfilled  his  contract  as  to  the  quality  of  the  manu-  Queen's  Bench. 


1844. 


facture;  that  the  rest  of  the  agreement  depended  on  this, 

and  that  arbitrators  do  not  appear  to  have  been  called       Asfoik 

in.     But  this  is  no  answer.     (The  further  argument  on       Auimr. 

this  point  is  omitted,  no  decision  havmg  been  given 

upon  it  (a).) 

Udallj  contri.  If  the  plaintiff  is  entitled  to  recover 
at  all,  he  has  mistaken  his  remedy,  by  suing,  not  for  the 
weekly  wages  which  he  might  have  been  earning  if  still 
employed,  but  for  the  penal  sum  of  1500/.  No  breach 
of  the  contract  appears ;  for  the  declaration  does  not 
aver,  so  as  to  make  it  material,  any  time  firom  which  the 
employment  was  to  begin.  [LfOrd  Denman  C.  J.  The 
promise  stated  is  to  pay  wages  at  4/.  for  *^  two  years 
following  the  date  of  the  said  agreement,"  and  at  5/. 
for  "the  year  next  following."]  But  the  day  from 
which  the  two  years  are  to  commence  {September  2Sd, 
1841)  is  laid  under  a  videlicet;  therefore  no  certain  day 
appears;  Dakin^s  Case  {b),  Parkinson  v.  Whitehead (c). 
[Coleridge  J.  The  contract  is  to  pay  4/,  weekly  **  during 
the  two  years  following  the  date  of  the  said  agreement;'' 
it  is  immaterial  when  the  date  was.  Patteson  J.  The 
time  would  begin  to  run  from  the  execution  of  the 
agreement,  whenever  that  might  be.]  The  Court  will 
not  presume  such  a  date  as  is  requisite  to  support  the 
action ;  Anderson  v.  Thornton  {d).  The  agreement  may 
even  have  been  executed  since  the  writ  was  issued  in 
this  action.     Further,  the  agreement,  as  pleaded,  does 

(a)  Peacock  cited  Otway  \.  Holdips  (2  Mod,  266.)  and  Thomptonv. 
Chaniock  (S  T,  R,  139.).  Udall,  coiitri,  referred  to  Lancashire  v.  JTel- 
Hngworth  (Comyns*s  Rep,  116.  S,  C,  12  Mod,  529. )f  ^d^  Coombe  v. 
Greene  (11  M.  §•  ir,  480.). 

(6)  2  Sound.  290.         (c)  2  Man.  ^  G.  329.         (cQ  3  Q.  B.  271. 
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Vukme  V.  not  shew  any  contract  by  the  defeDclant  to  retain  or  by 
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*___  the  plaintiff  to  serve.    {Pattern  J.  It  may  be  said  on 


AiroiK       ^jjg  other  side  that,  when  the  indenture  was  made,  all 


Y. 


Auvriir*  this  was  immaterial.]  It  does  not  appear  with  cer- 
tain^ when  the  indenture  was  made.  If  implied  con- 
tracts to  employ  and  to  serve  resulted  from  the  agree- 
ment and  indenture,  they  should  have  been  alleged  in 
the  declaration.  The  passages  cited  from  tit*  Caoenani 
in  Viner's  Abridgment  and  Comyrufs  Digest  decide  no- 
thing here,  because,  if  the  alleged  covenant  can  be 
collected  from  the  words  used,  the  question  still  re- 
mains, whether  the  breach  complained  of  is  that  which 
should  have  been  alleged  on  the  particular  agreement* 

Peacock^  in  reply.  The  declaration  states  that  hereto- 
fore, *<  to  wit  on  the  2Sd  day  of  September^  a.  d.  1841,** 
by  an  agreement  ^'then  made"  &c,  the  parties  con- 
tracted, and  the  defendant  agreed  to  pay  the  plaintiff  AiL 
weekly  during  the  two  years  following  the  date  of  such 
agreement.  This  fixes  the  time  with  sufficient  certainty. 
(Peacock  here  cited  Nighlingale  v.  Wilcoxson  (a),  Ring  v. 
Iloxbroi^h(b)j  Dawn  \.  Hatcher  {c\  Dakin's  Case{d)f 
Owen  V.  Waters  (e\  Hague  v.  French  {g)  and  Coxon  v. 
Lyon  (h) :  and  he  also  relied  upon  that  part  of  the 
declaration  which  stated  that,  *^  after  the  making  of  the 
said  agreement,  to  wit  on  June  17th,  1842,  by  indenture 
then  made  "  &c.,  defendant  covenanted  to  fulfil  the  said 
agreement  <<  of  the  23d  day  of  September  then  last : "  but 
this  part  of  the  argument  need  not  be  further  detailed, 

(a)  lOB.^  a  202.  (6)  ZCro.^J.  418.     S.  C,  2  Tyr.  468. 

(c)  10  J.  ^E.  121. 

{d)  2  SautuL  290.  And  see  the  notes  to  that  caie  in  2  Wms,  SauntL 
290  c.— 291^.  6th  ed. 

(e)  2  Jf:  *  ir.  91.         (g)  3  s.  4:  p,  ns. 

(A)  Note  to  Jonet  t.  Mars,  2  Campb.  307. 
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the  decision  of  the  Court  not  having  turned  upon  it)  As  Queen*s  Benek. 

to  the  objection  that  no  covenant  to  employ  appears  by  1_ 

the  declaration  :  if  the  stipulations  of  the  deed  clearly  AiFDw 
evince  the  intention  that  this  should  be  done,  Sampson  v.  Aunm. 
Easterly  {a)  and  Saltaun  y.  Housioun  {b)  are  direct  au- 
thorities to  shew  that  a  covenant  in  law  arises  to  per« 
form  it,  and  is  well  declared  upon  by  setting  out  the 
deed  in  its  own  terms.  In  Earl  of  Shrewsbury  v. 
Gould  (r)  the  lessee  of  lands  containing  limestone  cove- 
nanted with  the  lessor  to  furnish  him  with  lime  for  the 
improvement  of  bis  [land  at  a  certain  rate,  at  all  times 
and  seasobs  of  burning  lime :  and  this,  on  a  view  of  the 
whole  context,  was  held  to  raise  a  covenant  that  the 
lessee  would  burn  lime  at  those  seasons.  The  Duke  of 
St.  Albans  v.  Elli^  {d)  was  decided  on  similar  principles. 
The  objection  here  that  the  plaintiff  is  proceeding  for 
the  penalty  turns  upon  words  which  may  be  rejected  as 
surplusage. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  of  covenant  for  the  performance 
of  the  stipulations  contained  in  a  prior  agreement  not 
under  seal :  and  the  breach  complained  of  is  the  wrong- 
ful discharge  of  the  plaintiff  from  service  under  the 
agreement,  and  from  manufacturing  cement  for  the  de- 
fendant as  well  as  from  teaching  the  defendant  the  art 
of  manufacturing  cements.  The  defendant,  in  his  second 
plea,  pleads  that  the  plaintiff  did  not  serve  him  in  manner 

(a)  9  B,^  C,  505.  Affirmed  in  Ezch.  Cb.,  Ea$terby  r.  Samptomf 
6  Bing.  644. 

(6)  1  Bing.  43S.  {c)  i  B.  ^  AUL  487. 

(cQ  16  ^01^,352. 
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^^f^/mt  r.  as  in  the  said  agreement  mentioned,  in  manner  and  fiMrm 
.  as  the  plaintiff  has  allied  in  his  declaration.  In  the 
fifth  plea  he  alleges  that  the  plaintiff  did  not  instruct 
him  in  the  art  of  manufacturing  all  cements  wilh  which 
he  was  acquainted,  in  manner  and  form  &c.  To  which 
pleas  the  plaintiff  demurs :  and  the  defendant  in  return 
objects  to  the  declaration,  principally,  that  the  breach  is 
badly  assigned,  for  that  there  is  no  contract  on  the  de- 
fendant's part  to  retain  the  plaintiff  in  his  serrice  nor  may 
on  the  plaintiff's  part  to  remain  in  it. 

The  stipulations  between  the  parties,  as  set  out  in  the 
declaration,  appear  to  be  these.  The  plaintiff  agrees  to 
manufacture  for  the  defendant,  with  the  materiak  and 
machinery  to  be  provided  by  him,  a  cement  of  a  certain 
quality;  and,  on  condition  of  his  doing  so»  defendant 
agrees  to  pay  him  weekly  4^  for  two  years,  and  SL 
weekly  for  the  following  year,  and  then  to  receive  him 
as  partner:  the  plaintiff  also  further  agrees  to  teach  the 
defendant  how  to  manufacture  all  the  kinds  of  cement 
with  which  he  is  himself  acquainted.  Upon  the  face  of 
this  agreement,  it  is  certainly  true  that  in  terms  there  is 
no  stipulation  for  retaining  the  plaintiff  in  the  defend- 
ant's service :  but  it  is  alleged  for  the  plaintiff  that,  in 
substance,  it  is  a  contract  of  hiring  and  service  of  a  spe- 
cial kind,  and  that  an  agreement  to  retain  during  three 
years  is  necessarily  to  be  implied  from  the  express  stipu- 
lation for  weekly  wages  during  that  period.  The  de- 
fendant has  agreed  that,  if  the  plaintiff  will  manufacture 
the  cement  for  him  with  his  materials  and  machinery,  he 
will  pay  him  for  so  doing  weekly  sums  during  three 
years  next  following:  these  sums,  it  is  said,  must  cer- 
tainly be  understood  to  be  wages  for  service  done ;  but, 
unless  the  defendant  continue  the  plaintiff  in  his  service, 
and  so  give  him  an  opportunity  of  earning  the  wages. 
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the  express  agreement  of  the  parties  cannot  be  performed  Qyeen*t  HmcA. 

on  either  side.     Further  it  is  argued  that  the  stipulation  * 

for  a  partnership  at  the  end  of  three  years  shews  that  it  Atnuir 
was  contemplated  that  both  the  business  of  cement  Avrol 
making  and  the  service  should  be  continued  during  that 
time,  because  without  it  the  defendant  could  not  really 
and  substantially  admit  the  plaintiff  to  the  partnership 
contemplated,  which  was  to  be,  not  in  a  business  inter- 
mitted till  that  time  and  then  recommenced,  but  in  one 
which  had  been  unintermittedly  continued,  and  in  which 
the  plaintiff  himself  had  borne  a  part  and  acquired  an  in- 
terest and  connection  by  service  during  the  whole  period. 
It  cannot  be  denied  that  there  is  force  in  this  argument ; 
and  in  support  of  it  were  cited  the  cases  of  Sampson  v« 
Easterly  (a)  and  Saltoun  v.  Hcustoun  (6). 

We  have  examined  these  and  several  earlier  cases 
which  were  cited  in  the  argument  in  the  latter  case :  and, 
upon  consideration,  they  do  not  appear  to  us  to  support 
the  proposition  for  which  the  plaintiff  contends  to  the 
extent  to  which  it  is  necessary  for  him  to  carry  it  It 
will  be  found  in  those  cases  that,  where  words  of  recital 
or  reference  manifested  a  clear  intention  that  the  parties 
should  do  certain  acts,  the  courts  have  from  these  in- 
ferred a  covenant  to  do  such  acts,  and  sustained  actions 
of  covenant  for  the  nonperformance,  as  if  the  instru- 
ments had  contained  express  covenants  to  perform  them. 
But  it  is  a  manifest  extension  of  that  principle  to  hold 
that,  where  parties  have  expressly  covenanted  to  perform 
certain  acts,  they  must  be  held  to  have  impliedly  cove- 
nanted for  every  act  convenient  or  even  necessary  for 

(a)  9  B.  ^  C.  505.     Affirmed  in  Eicb.   Cb.,  Eatterby  t.  Sampson, 
6  Bmg,  644. 

(6)  1  Bmg,  4SS. 
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Fobime  K  the  perfect  performance  of  their  express  covenants* 

1844* 
*____  Where  parties  have  entered  into  written. engagements 


Amiy  ^|(i|  expressed  stipalations,  it  is  manifestly  not  desirable 
Annul.  to  extend  them  by  any  implications :  the  presumption  is 
that,  having  expressed  some,  they  have  expressed  all  the 
conditions  by  which  they  intend  to  be  bound  under 
that  instrument.  It  is  possible  that  each  party  to  the 
present  instrument  may  have  contracted  on  the  suppo- 
sition that  the  business  would  in  fact  be  carried  on,  and 
the  service  in  fact  continued,  during  the  three  years, 
and  yet  neither  party  might  have  been  willing  to  bind 
themselves  to  that  effect:  and  it  is  one  thine;  for  the 
Court  to  effectuate  the  intention  of  the  parties  to  the 
extent  to  which  they  may  have,  even  imperfectly,  expressed 
themselves,  and  another  to  add  to  the  instrument  all 
such  covenants  as  upon  a  full  consideration  the  Court 
may  deem  fitting  for  completing  the  intentions  of  the 
parties,  but  which  they,  either  purposely  or  uninten- 
tionally, have  omitted.  The  former  is  but  the  appii^ 
cation  of  a  rule  of  construction  to  that  which  is  written ; 
the  latter  adds  to  the  obligations  by  which  the  parties 
have  bound  themselves,  and  is  of  course  quite  unau- 
thorized, as  well  as  liable  to  great  practical  injustice  in 
the  application.  The  breach  here  assigned  by  the  plain- 
tiff assumes  that  the  defendant,  at  however  great  loss  to 
himself,  was  bound  to  continue  his  business  for  three 
years :  but  the  defendant  has  not  covenanted  to  do  so ; 
he  has  covenanted  only  to  pay  weekly  sums  for  three 
years  to  the  plaintiff  on  condition  of  his  performing  what 
on  his  part  he  has  made  a  condition  precedent ;  and  the 
plaintiff  will  be  entitled  to  recover  those  sums,  whether 
he  performs  that  or  not,  so  long  as  he  is  ready  and 
willing,  and  offers,  to  perform  it,  and  is  prevented  only 
by  the  defendant  from  doing  it.     This,  then,  is  the  safe 
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rule  for  determining  the  rights  of  these  parties  between  Queen's  Bench. 

each  other,  and  no  injustice  follows  to  the  plaintiff.     If \ 

he  should  assign  a  breach  in  the  nonpayment  of  the  AsnuN 
weekly  sums,  it  would  be  no  answer  for  the  defendant  Aumv. 
to  say  that  he  had  discontinued  the  business  and  dis- 
missed the  plaintiff:  the  reply  would  be  that  he  might, 
indeed,  if  he  pleased,  do  both,  but  that  he  was  still 
bound  to  make  the  payment  which  he  had  expressly 
covenanted  to  make. 

We  are  of  opinion,  therefore,  that  the  breach  is  not 
well  assigned :  and,  of  course,  without  examining  into  the 
pleas,  our  judgment  must  be  for  the  defendant. 

Judgment  for  defendant  (a). 

(a)  See  the  neit  catc. 


John  Dunn,  the  elder,  against  Sayles.        IwlJSLgui 

/COVENANT.      The  declaration  charged   that,   by   DeclanUon 

deed  made   heretofore,   to  wit  13th  April  1842,  lUted  tiut,  by 
between  defendant  of  the  first  part,  John   Diinn  the  defendanrS^ 
younger,  son  of  plaintiff,  of  the  second  part,  and  plaintiff  ^^n^Jff"*^^'*' 
of  the  third  part,  (profert)  the  dale  whereof  is  &c.,  to  covenanted  that 

*  ^'^  x/.  should  for 

wit  the  day  and  year  aforesaid,  plaintiff,  for  the  con-  five  yet«  from 

the  date  wn^ 

siderations  thereinafter  particularly  mentioned,  did  there-  defeadant  in 
by,  for  himself,  his  executors  and  administrators,  cove-  surgeon  denUft, 

and  attend  for 
nine  hours  each 
day ;  and  defendant,  in  consideration  of  the  serrices  to  be  done  by  2>.,  covenanted  with 
plaintiff  tliat  be,  defendant,  would  during  the  five  years  (in  caw  D.  should  faithfully  per- 
form his  part  of  the  agreement,  particularly  as  to  the  nine  hours,  but  not  otherwise)  pay 
D.  35«.  per  week  for  the  first  year,  2/.  per  week  for  the  second  and  third,  and  2(.  8«.  per  week 
for  the  fourth  and  fifth  :  that  D.  was  in  the  service  for  some  time  after  the  making  of  the 
deed,  till  dismissed,  and  during  all  that  time  faithfully  performed  service  &c^  and  was 
willing  and  tendered  to  perform  &c  to  the  end  of  the  five  years:  but  defendant,  during  the 
term,  refused  to  permit  D,  to  remain  in  his  service,  and  dismissed  him. 

Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  did  not  shew  any  covenant 
corresponding  to  the  breach. 
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Fcimwu  K  nant  and  agree  to  and  with  defendant,  bis  execators, 
1844w  .  . 
administrators  and    assigns,   viz.   that  the  said   Join 


^>v         Dunn  the  younger  should  and  would,  for  and  during 
Aatlb.       the  term  of  five  years  from  the  day  of  the  date  of  the 
said  deed,  serve,  abide  and  continue  with  defendant, 
his  executors,  See.,  as  his  and  their  assistant,  in  the  art 
and  mjrstery  of  a  surgeon  dentist,  and  diligently  and 
faithfully  exercise  and  employ  himself  in,  and  do,  exe- 
cute and  [>erform,  all  such  service,  work  and  labour, 
relative  to  the  said  art  and  mystery,  as  defendant,  his 
executors,  &c.,  should  from  time  to  time  order,  direct 
&c.  in  the  way  of  his  said  art  &c.  during  the  said  term ; 
and  also  that  J.  D.  the  younger  should  and  would  en- 
deavour, by  all  due  care  and  diligence,  to  promote  the 
interest  of  defendant,  his  executors,  &c,  and   would 
faithfully   and    truly   serve    him    without   embezzling^ 
losing,  &c.,  any  of  the  money,  goods,  &c.  of  defendant, 
hb  executors,  8cc  :  and,  during  the  absence  erf*  defend- 
ant, should  well  and  faithfully  assist  in  the  management 
of  the  said  art  &c. :  and  also  that  he  should  not  take  in, 
do  or  perform,  either  on  his  own  account,  or  for  any 
other  person  or  persons  save  defendant,  any  business 
relating  to  the  said  art  &c.,  without  leave  and  consent 
of  defendant,  his  executors,  &c. :   and  that  he  should 
faithfully  and  diligently  attend  the  work  of  defendant 
for  nine  hours  each  day,  and  should  not  absent  himself 
from  the  service  of  defendant  without  his  leave  &c., 
save  through  sickness  or  unforeseen  accident:  and  de- 
fendant, for  and  in  consideration  of  the  services  to  be 
done  and  performed  by  and  on  the  part  of  J.  D.  the 
younger  as  aforesaid,  did,  by  the  said  deed,  for  himself, 
his  heirs,  executors,  &c.,  <*  covenant,  promise  and  agree 
with  the  said  John  Dunn  the  elder,  his  executors  and 
administrators,   that   defendant,    his  executors,"    &c^ 
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<^  shoal  d  and  would,  durinff  the  said  term  of  five  years  Queen^s  Bgnek. 

1844 
(in  case  the  said  J.  Z).  the  younger  should  well  and  1__ 

truly  do  and  perform  his  part  of  that  agreement,  and  ^^*^ 
particularly  the  work  and  labour  of  nine  hours  per  day  Satlh. 
as  thereinbefore  stipulated,  but  not  otherwise),"  *^  well 
and  truly  pay  or  cause  to  be  paid  unto  J.  D.  the 
younger  the  several  weekly  sums  of  money  thereinafter 
mentioned,  that  is  to  say,  S5s.  weekly  and  every  week 
during  the  first  year  of  the  said  term,  21.  weekly  and 
every  week  during  the  second  and  third  years  of  the  said 
term,  and  21.  2s.  weekly  and  every  week  during  the 
fourth  and  fifth  years  of  the  said  term,  for  wages  and 
compensation  for  the  services  aforesaid,''  as  by  the  said 
deed,  reference  &c.  That  J.  D.  the  younger,  before 
and  at  the  time  when  the  deed  was  made,  was  in  the 
service  of  defendant  as  an  assistant  in  his  said  art  &c ; 
and  that,  after  the  making  of  the  deed,  to  wit  13th  April 
1842,  J.  D.  the  younger,  under  and  subject  to  the  deed 
and  upon  the  terms  thereof,  was  in  the  service  of  de- 
fendant as  such  assistant  as  aforesaid,  and  commenced 
his  service  as  such  assistant,  under  and  subject  to  the 
deed  and  upon  the  terms  thereof,  for  the  term  of  five 
years  in  the  deed  mentioned :  and  that  he  remained  and 
continued  in  the  said  service  &c.  from  the  time  of  making 
the  deed  until  he  was  dismissed  and  discharged  as  after 
mentioned,  to  wit  until  a  certain  day  after  the  making  of 
the  deed,  during  the  said  term,  and  before  the  com- 
mencement of  this  suit,  to  wit  5th  Odober  1842;  and 
that  J.  D.  the  younger,  during  all  that  time,  according 
to  the  said  deed  in  that  behalf,  did  serve,  abide  &c.,  and 
diligently  and  faithfully  exercise  &c.,  and  execute  and 
perform  &c.,  as  defendant  firom  time  to  time  ordered 
&c.,  in  the  way  of  his  sud  art  &c. ;  and  did  endeavour 
8cc.  to  promote  the  interest  of  defendant ;  and  faithfully 
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Foiume  K     atid  truly  served  him  without  embezzling  &c. ;  and  also, 

'___  during  the  absence  of  defendant,  well  and  faithfully 

l>vMir        assisted  &&;  and  did  not  take  in  or  do»  or  perform^ 
Satiu.       either  on  his  own  account  &&,  any  business  relating  Sec 
without  leave  &c. ;  and  also  did  faithfully  and  diligently 
attend  to  all  such  work  of  defendant,  for  nine  hours  each 
day,  as  it  was  the  business  and  duty  of  the  said  J,  D.  the 
younger  to  attend  to,  according  to  the  said  deed  in  that 
behalf;  and  did  not  absent  himself  &c.:  and  also  that 
the  said  J.  D.  the  younger,  after  the  making  the  said 
deed,  whilst  he  was  in  the  service  of  defendant  as  afore- 
said, and  until  he  was  dismissed  and  discharged  as  afore- 
said, well  and  truly  did  and  (performed  his  part  of  the 
said  agreement,  and   particularly  all  such   work  and 
labour  for  nine  hours  &c^  as  in  the  deed  stipulated 
&c :  that  plaintiff  and  J.  D*  the  younger  have,  and  each 
of  them  hath,  always  from  the  time  of  making  the 
deed  until  J.  D.  the  younger  was  dismissed  and  dis- 
charged as  aforesaid,  well  and  truly  observed  &c.  on 
their  parts,  according  to  the  tenor  and   effect  &c.  of 
the  deed.     And,  although  the  said  J.  D.  the  younger 
was,  to  wit  on  the  day  and  year  last  aforesaid,  ready 
and  willing,  and   then  tendered  and  offered,   to  con- 
tinue  so   to   do,    and    in   all    things   to  observe   and 
perform  his  part  of  the  said  agreement,  and  also  the 
said  deed,  on  his  part,  until  the  end  of  the  said  term 
of  five  years  in  the  said  deed   mentioned   (of  which 
premises   defendant  then   had   notice),  yet  defendant, 
after  the  making  of  the  said  deed,  ^^  during  the  said 
term  of  five  years,  and  before  the  commencement  of 
this  suit,  to  wit  on  "  &c.,  "  wholly  refused  to  suffer  or 
permit  the  said  J,  D.  the  younger  any  longer  to  remain 
or  continue  in  his,  the  defendant's,  service,  or  to  serve 
him  as  such  assistant  as  aforesaid,  according  to  the  said 
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deed  in  that  behalf,  or  any  longer  to  observe^  perform  QuetnUBmtk, 

or  fulfil  the  said  deed  as  such  assistant  as  aforesaid,  or  . [__ 

to  do  or  perform  his  part  of  the  said  agreement ;  and        ^^"^ 

then,  after  the  making  of  the  said  deed*  during  the  said       Satlu. 

term  of  five  years,  and  before  the  commencement  of  this 

suit,  to  wit  on  "  &c.,  **  dismissed  and-  discharged  the 

said  J.  D.  the  younger  from  and  out  of  the  service  and 

employ  of  the  defendant  under  and  subject  to  the  said 

deed ;  and  hath,  from  thence  until  the  commencement  of 

this  suit,  being  divers  to  wit  three  weeks,  wholly  refused 

to  sufier  or  permit  the  said  J.  D.  the  younger  to  be  in 

the  service  or  employment  of  the  defendant,  or  to  serve 

him,  or  do  or  perform  his  duty  as  such  assistant  as 

aforesaid,  according  to  the  said  deed  in  that  behalf:" 

by  means  whereof,  for  and  during  all  that  time  &c.,  J,D. 

the  }'ounger  hath  been  prevented  from  earning  &c.,  and 

hath  not  obtained  &c.,  and  defendant  hath  not  paid  &c. 

any  weekly  sum  or  sums  &c.,  ^*  contrary  to  the  said  deed, 

and  to  the  said  covenant  of  the  defendant  by  him  in  that 

behalf  made  as  aforesaid."     Other  breaches  were  added. 

The  defendant  pleaded  ten  pleas,  all  leading  to  issues 
of  fact :  but  there  was  no  plea  of  Non  est  factum. 

On  the  trial,  before  Patteson  J.,  at  the  Middlesex 
sittings  in  Michaelmas  term  1843,  a  verdict  was  found 
for  the  plaintiff;  and  damages  were  assessed  severally  on 
the  different  breaches.  In  the  same  term.  Manning 
Serjt.  obtained  a  rule  nisi  for  arresting  judgment  on  the 
first  breach.     In  last  term  (a). 

Plait  and  Peacock  shewed  cause.  The  objection  is 
that  the  deed  set  out  in  the  declaration  shews  no  cove- 
nant to  retain  the  son  in  the  defendant's  service.     Such 

(a)  January  15th,  1844.  Before  Lord  Jhnman  C.  J.,  FatUiony  Cdt» 
ridge  and  IFighlman  Ju 
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1__  be  implied.     The  plaintiff  covenants  that  the  son  shall 


^^  serve;  but  this  cannot  be  (performed  anless  the  de- 
Satlb.  fendant  permits  the  service:  it  was  therefore  clearly 
miderstood  between  the  parties  that  the  defendant 
should  permit  the  service.  The  defendant,  in  con- 
sideration of  the  service  to  be  done  by  the  son,  cove- 
nants to  make  him  weekly  payments  in  case  he  tmly 
(performs  the  agreement :  that  is  quite  inconsistent  with 
the  supposition  that  the  defendant  is  to  be  at  liberty  to 
reject  the  service.  The  wages  are  to  be  paid  for  the 
five  years,  at  higher  rates  as  the  time  goes  on :  it  can- 
not have  been  meant  that,  after  the  son  had  served  for 
the  lower  wages  agreed  upon  for  the  first  part  of  the 
time,  he  was  to  be  debarred  from  earning  the  higher 
wages,  with  a  view  to  which  he  had  entered  into  the 
contract.  If  it  be  agreed,  under  seal,  between  parties 
that  one  shall  pay  the  other  money  for  his  land,  that  is 
a  covenant  by  the  other  to  sell  the  land ;  Pordage  v. 
Cde  {a).  \Coleridge  J.  Ought  you  not  expressly  to 
allege,  in  your  declaration,  the  covenant  on  which  you 
rely,  though  you  prove  it  only  by  the  production  of  the 
deed  in  which  you  say  it  is  implied?]  The  effect  of  the 
deed  is  set  out  in  the  declaration :  if  the  deed  raises  the 
covenant,  as  a  legal  conclusion,  then  the  declaration  does 
shew  such  covenant.  The  word  "  demise "  implies  a 
covenant  for  title  (b) ;  but  it  is  enough  to  allege  a  deed 
which  professes  to  demise,  for  the  purpose  of  recovering 
on  a  breach  of  such  implied  covenant.  IPatieson  J.  It 
is  true  that  in  Sampson  v.  Easterly  (c),  where  the  plain- 

(a)  1  SautuLS\9. 

(6)  See  2  Bac,  Abr.  342.  (7th  ed.),  tit.  Covenant  (B). 
(c)  9  JB.  4f  C.  505.     Affinned  in  Ezcfa.   Ch.,  Eutaby  y. 
QBmg.e^. 
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implied  covenant  was  not  set  out  in  the  declaration.]    So,  [__^ 

if  a  declaration  in  tort  shew  &cts  raising  a  duty,  the  ^^^^ 
plaintiff  may  recover  for  breach  of  such  duty,  though  Satus. 
he  even  allege  a  duty  different  from  that  which  really 
arises;  The  Lancaster  Canal  C(mpany\.Parnaby  {a).  So 
it  would  be  enough  to  allege  that  a  defendant  was  a  carrier, 
and  had  been  guilty  of  negligence.  The  defendant  cove- 
nants here  to  pay  wages  weekly :  could  he  discharge  the 
plaintiff's  son  after  five  days'  service  ?  On  evidence  of 
a  verbal  contract  to  pay  weekly  wages,  a  jury  would  be 
directed  to  infer  a  contract  to  permit  a  week's  service. 
[^Patteson  J.  That  would  be  so,  if  there  was  actual 
work  done:  would  it  be  so,  if  the  contract  were  merely 
to  pay  so  much  a  week  for  as  long  as  the  other  party 
served ;  and  nothing  more  appeared  ?]  If  a  servant  so 
hired  were  dismissed  in  the  middle  of  the  week,  he 
could  not  sue  for  work  and  labour,  but  only  for  breach 
of  the  agreement ;  HuUe  v.  Heightman{b).  If  the  father 
here  had  been  sued  for  the  son's  neglect  to  work,  he 
might  have  shewn  that  the  defendant  had  prevented  the 
working ;  which  proves  that  the  covenants  are  mutuaL 

Manning  Serjt  and  John  Henderson^  contra.  The 
Court  will  not  hold  that  A.  cannot  covenant  to  serve  B. 
without  jB.'s  covenanting  to  let  A.  serve  him.  Here  no 
more  appears  than  such  a  covenant  by  A. ;  except  that 
the  defendant  covenants  to  pay  the  plaintiff's  son  if 
he  does  serve.  The  defendant  may  well  have  chosen 
to  retain  in  his  hands  the  power  of  dismissal :  whether 
the  dismissal  here  was    for    reasonable  cause  might 

(a)  U  A.  ^  E.  230.  242.,  in  Ezcb.   Cb.,  affirmiog  the  judgment  of 
Q.  B.  in  Pamaby  v.  The  LonauUr  Caml  Companyt  II  A.  ff  E.  223. 
(6)  2  E<ut,  145. 
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have  been  discussed  ir  the  son  had  declared,  as  per- 
haps he  might,  for  unreasonable  dismissal,  instead  of 
suing  in  covenant  Pordage  v.  Cole  {a)  was  not  a  di- 
rect decision  on  the  point:  and  there  the  words  are 
<<  it  was  agreed  between  the  plaintiff  and  defendant : '' 
and  the  Court  held  that  this  language  made  the  deed 
"  the  words  of  both  parties  by  way  of  agreement.** 
Here  the  covenants  on  each  side  are  distinct :  and  the 
payment  is  covenanted  for,  only  if  the  son  perform  bis 
covenant,  "  but  not  otherwise.**  The  term  of  five  years 
is  named  to  limit  the  defendant's  responsibility.  Fur- 
ther, the  covenant  on  which  the  plaintiff  relies  should 
be  set  out :  if  the  declaration  had  alleged  the  covenant 
on  which  the  plaintiff  insists,  the  defendant  would  have 
pleaded  turn  estfactumy  and  must  have  succeeded.  The 
word  <*  demise  **  has  always  been  considered  a  technical 
word  raising  a  covenant  by  the  party  demising. 

Cur.  adv.  vuU. 


Lord  Denman  C.  J.  now  (immediately  after  pronounc- 
ing judgment  in  Aspdin  v.  Austin  (b) )  delivered  the  judg- 
ment of  the  Court  in  this  case.  Having  read  the  declara- 
tion and  judgment,  his  Lordship  proceeded  as  follows. 

After  verdict  for  the  plaintiff,  the  defendant  has 
moved  in  arrest  of  judgment,  that  the  covenant  as  above 
stated  does  not  amount  to  a  covenant  by  the  defendant 
to  retain  the  plaintiff's  son  in  his  employment.  And 
we  are  of  opinion  that  he  is  right.  We  have  already 
stated  our  view  of  the  law  as  to  implied  covenants  in 
the  case  of  Aspdin  v.  Austin  {b) ;  and  the  reasons  there 
given  apply  to  the  present  case.  The  judgment  must  be 
arrested,  as  to  the  first  breach  of  covenant. 

Rule  absolute. 


(a)  1  Saund.  319. 


(6)  Ant^,  p.  671. 
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Lord  Geoege  Fbederick  Cavendish  Bentinck  saiurday, 

Fdxruary  lOtb. 

against  Connop. 
A  SSUMPSIT.     The  declaration  stated  that,  before  In  all  cases  of 

XjL  ^  games  within 

and  at  the  several  times  in  this  declaration  after  stou  16C.2. 
mentioned,  a  meeting  for  the  purpose  of  horse  racing,  whmthesuke 

^>«  exceeded  iQQf. 

and  known  by  the  name  of  the  Tirst  October  Meetings  ^^^  ^^s  not 
was    commonly   held  at  Nevmarket  in   the  county  of  roediate7y"any 
Cambridge;  at  which  said  meeting:,  durini;  all  the  time  contract  for  the 

°  o»  o  payment  was 

aforesaid,  a  certain  race,  known  by  the  name  of  the  ▼©•d  *>y  ««^  ^ 

''  Therefore, 

Grand  Duke  Michael  Stakes,  was  annually  run  between  where  a 

declaration  in 

horses  and  fillies  named  for  that  purpose  by  persons  assumpsit 

becoming  subscribers  to  the  said  stakes  upon  certain  ^called the 

terms  proposed  and  declared  in  that  behalf,  and  over  a  ^Ochaei  staket 

certain  course  there  known  by  the  name  of  "  Across  ^'*  *!*?u  *^1?L* 

•^  run  at  the  nrst 

the  Flat."     And  that,  before  the  making  of  the  promise  Ociojer  meeting 

at  Ntwmurhei, 

of  defendant  in  this  count  after  mentioned,  to  wit  on  between  horses 

named  by 
19th  November  A.  J).  1840,  it  was  proposed  and  declared  persons  sub- 
that,  for  the  year  1 842,  the  said  race,  to  wit  the  Grand  stakes  on 
Duke  Michael   Stakes,  should  be  upon  the  terms  fol-  Sat  terms  were 
lowing,  that  is  to  say,  that  the  said  race  should  be  run  Jl^*^^®^!^* 
at  Newmarket  aforesaid  on  the   Tuesday  in  the  First  nmini842, 

*^  for  stakes  of 

October  Meeting  of  that  year,  between  colts  and  fillies  sol  for  each 

horse  named,  to 

named  for  that  purpose  on  or  before  the  1st  day  of  be  subscribed 

to  the  said 

January  a.  d.  1841,  for  stakes  of  50/.  each  colt  or  filly  stakes  by  the 
so  named,   to  be  subscribed  to  the  said  stakes   by  the  bmeTrespec 

tiTely;  that 
plaintiflT,  defendant  and  others  subscribed,  and  respectively  named  horses,  defendant 
naming  three  ;  that  the  several  .parties  mutually  promised  to  observe  the  terms ;  that  a 
horse  named  by  plaintiff  won  the  race ;  and  that  defendant  thereby  became  liable  to  pay 
three  sums  of  50/.  as  and  for  the  stakes  in  respect  of  his  horses,  whidi  sums,  when  paid,  be- 
longed to  plaintiff  as  winner  of  the  stakes ;  yet  defendant  disregarded  his  promise  &c., 
Held  that  the  declaration  was  bad  on  genml  demurrer,  as  shewing  an  illegal  contract. 

VOL.  V.   N.  S.  Z  Z 
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namers  of  such  colts  and  fillies  respectively,  the  said 
colts  and  fillies,  at  the  time  of  the  said  race  being  run,  to 
be  respectively  three  years  old,  and  each  such  colt  to 
carry  8  stone  7  lb.,  and  each  such  filly  to  carry  8  stone 
d  lb.,  while  running  the  said  race.  And  that  afterwards, 
and  before  the  said  1st  January  1841,  to  wit  on  31st 
December  1840,  the  plaintiff,  the  defendant  and  divers 
other  persons,  having  notice  of  the  premises,  became 
subscribers  to  the  said  stakes  for  the  said  year  1842, 
and  the  plaintifi*  then  named  four  colts  and  one  filly  to 
run  in  the  said  race  in  tlie  said  year  1842,  and  the  de- 
fendant, having  like  notice  of  the  premises,  then  named 
two  colts  and  one  filly  to  run  in  the  same  race,  and 
divers  other  persons  then  named  other  colts  and  fillies 
to  run  in  the  same  race ;  and  which  said  colts  and  fillies, 
so  respectively  named  by  plaintiff  and  defendant  and 
the  said  other  persons,  would,  at  the  time  so  as  aforesaid 
fixed  for  the  said  race  being  run,  be  three  years  old. 
And  thereupon  aderwards,  to  wit  on  the  said  Slst  De^ 
cember^  1840,  in  consideration  of  the  premises,  and  that 
plaintiff  and  the  said  other  persons  at  the  request  of 
defendant  then  respectively  promised  defendant  that 
plaintiff  and  the  said  other  persons  would  respectively 
observe  and  perform  all  things  which  according  to  the 
said  terms  were  on  their  respective  parts  and  behalves 
to  be  observed  and  performed,  defendant  then  promised 
plaintiff  that  he,  defendant,  would  observe  and  perform 
all  things  which  according  to  the  said  terms  were  on  his 
the  defendant's  part  and  behalf  to  be  observed  and  per- 
formed. Averment  that,  on  the  Tuesday  in  the  said 
meeting  called  and  known  as  the  First  October  Meeting 
of  the  said  year  1842,  to  wit  on  27th  September  in  that 
year,  the  said  race  was  run  at  Newmarket  aforesaid  over 


VII.  VICTORIA.  695 

the  said  course  there,  and  that  one  of  the  said  colts  so  Queen*t  Bmck. 
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as  aforesaid  named  by  plaintiff  then  ran  in  the  said  race,  * 

carrying  the  weight  which  was  required  for  colts  as  Bkmtihck 
aforesaid,  and  then  won  the  said  race;  of  which  de-  Conmof. 
fendant  then  had  notice ;  and  defendant  thereby  becaime 
liable  to  pay  three  sums  of  50/.  as  and  for  the  stakes 
payable  in  respect  of  the  colts  and  filly  so  named  by 
defendant  as  aforesaid,  and  which  said  sums  when  paid 
belonged  to  plaintiff  as  such  winner  of  the  said  stakes  as 
aforesaid.  Yet  defendant  has  disregarded  his  promise, 
and,  although  often  requested  so  to  do,  has  not  paid  the 
said  three  sums  of  50/.,  or  any  or  either  of  them  or  any 
part  thereof.  The  second  count  was  on  an  account 
stated. 

Pleas  to  the  first  count  4.  That  the  promises  were 
an  agreement  not  to  be  performed  within  a  year,  and 
there  was  no  memorandum  in  writing  &c.  Verification. 
5.  That  true  it  is  that  defendant  did,  to  wit  at  the 
time  and  in  manner  and  form  &c.,  play  at  a  certain 
game  or  pastime,  to  wit  at  the  game  or  pastime  of 
horse  racing,  for,  and  lose  at  such  play,  the  said  three 
sums  of  50/. :  and  defendant  further  says  that  the  said 
sums  so  played  for  &c«  exceeded  the  sum  of  100/.,  and 
amounted  to  a  much  larger  sum,  to  wit  150/.,  and  were 
and  every  part  thereof  was  lost  at  one  time  and  not  at 
different  times,  and  upon  credit,  and  that  defendant  did 
not  pay  down  the  same  sums  or  any  part  thereof  at  the 
time  when  he  lost  the  same  as  aforesaid :  and  so  defend- 
ant says  that,  by  means  of  the  premises,  and  according  to 
the  force  &c.  of  the  statute  in  such  case  &c.,  he  the  de- 
fendant was  not  at  any  time  afterwards  bound  or  com- 
pellable to  pay  or  make  good  the  said  three  sums  of 
50/.,  or  any  or  either  of  them,  or  any  part  thereof,  and 
z  z  2 
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Bnm».-x      defendant  nn  in  the  aid  race;  and  diat 
^^^>^*^'       promise  in  die  fim  coont  mentiooed  was  aad 

and  bet  far  a  som  rrrrriCmg  ICML,  to  vit  15QL;  aad  dot 
die  wager  and  bet  were  lost  at  onetime^  to  wit  on  &c^ 
ooatrarr  totbeform  of  the  statnte&c    \i 

Demurrer  to  plea  4^  oo  the  ground  that  it 
to  die  general  issue,  should  haTe  coodnded  to  the 
countTT,  is  argomentatiTe,  and  merdj  denies  asatteis 
oferideDoe,  instead  of  stating  and  rehingon  the  legal 
refSsrenoe  and  eflect  of  the  matters  alleged.  Gcncni 
demorrer  to  pleas  5  and  6.    Joinder. 

The  plaintiff  stated  in  the  margin,  as  an  olgectioo  to 
pleas  5  and  6,  that  the  oootract  stated  in  the  dedartfion 
is  legalised  by  stat.  18  G.2.  r.  54.  s.  11.;  avl  that  a 
contract  as  to  the  stakes  far  a  horse-race  is  not  illegal 
within  Stat.  16  Car.  9.  c  7.  or  9  Jtm.  c.  14. 

The  demarrer  was  argued  in  JiickaHwua  term, 
1843  {a\  bj  KfUy  far  die  plaintifl^  and  EHe  far  the 
defendant.  The  defendant's  coansel  argned  that  the 
declaration  was  bad,  because  the  oontrsct  dbdosed  by 
it  was  ill^al  under  the  statute  of  Ckaries  IL  Besides 
the  authorities  cited  in  the  judgment,  Bidwuad  t. 
Gak  (6),  Edgetmry  t.  Rmndale  (r)  and  stats.  IS  G.  2. 
r.  19.  and  3  &  4  Vki.  c.  5.  were  referred  to  in  this  part 
of  the  ailment. 

Another  otgection  was  taken  for  the  defendant,  and 
argued,  which  was  stated  in  the  defendant's  points  far 


ia)  Abcm&er  ITtfa.     Bcfim  Lord  Demmmn  C  J.,  riM— i,  Ctiknigt 
and  Wighim»amJ%. 

(*)  4  Bwr,  24S2.  (c )  9  £«r.  M. 
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argument  as  follows.    ^  The  consideration  (a  mutual  Quetn'i 


1844. 


promise)  is  stated  as  moving  from  the  plaintiff  and  other  _ 
persons,  and  the  promise  founded  thereon  as  made  to  BumvoK 
the  plaintiff  alone.  The  consideration  fails  ex  fisicie  aa  Comvot^ 
to  part ;  for  it  does  not  appear  that  the  promise  of  the 
other  persons  was  binding  on  them,  or  that  there  was 
any  consideration  for  it.  Nor  does  it  appear  to  whom 
the  stakes  were  to  be  paid."  King  v.  Scars  (a),  Nune  v. 
Wills  {b),  and  Com.  Dig.  Action  upon  the  case  upon  As* 
sumpsii  (B  13.),  were  cited.  The  G)urt  gave  no  deci- 
sion on  this  point:  and  the  judgment  delivered  makes  a 
f  urther  report  unnecessary  as  to  any  other  part  of  the 
argument 

Cttr.advk  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court 

Thb  was  a  demurrer  to  several  pleas  to  a  declaration 
in  assumpsit:  and  upon  the  argument  several  points 
were  made  and  discussed  as  to  the  validity  of  the  pleaSf 
.to  which  we  do  not  think  it  necessary  now  to  advert,  as 
we  are  of  opinion  that  the  declaration  is  insufficient 

The  declaration  states  an  agreement  that  the  Grand 
Duke  Michael  States  should  be  run  for  by  horses  named 
by  persons  becoming  subscribers  to  those  stakes,  and 
that  the  race  should  be  run  for  stakes  of  50/.  each  colt  or 
filly  so  named,  to  be  subscribed  to  the  said  stakes  by 
the  namers  of  such  colts  and  fillies  respectively,  and 
the  plaintiff,  the  defendant  and  divers  other  persons 
became  subscribers  to  the  said  stakes ;  that  the  plaintiff 

(a)  2Cro.M.i:  B.  48.     S.  C.  5  lyw*.  587. 
(6)  4B.i  Ad.  7Sa     Judgment  affiroMd  on  error  in  Excb.  Ch.,  WUb 
T.  NuTM,  I  A.t  S.6S. 
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1844* 
*___   two  colts  and  one  filly,  and  divers  other  persons  named 

^^"^  other  colts  and  fillies :  and  thereupon,  in  consideration 
Cosmr.  Qf  ^he  premises,  and  that  the  plaintiff  and  the  said  other 
persons  at  the  request  of  the  defendant  then  promised 
the  defendant  respectively  that  he  the  plamtiff  and  the 
said  other  persons  would  respectively  on  their  parts  ob- 
serve the  said  terms,  the  defendant  promised  the  plaintiff 
that  he  would  perform  all  things  required  on  his  part  by 
the  said  terms ;  that  the  race  was  duly  run,  and  that  one 
of  the  colts  named  by  the  plaintiff  won :  whereupon  the 
defendant  became  liable  to  pay  to  the  plaintiff  three 
sums  of  50&  each  in  respect  of  the  colts  and  filly  named 
by  him.  It  appears,  therefore,  that  a  horse  race  was  to 
be  run  for  stakes  of  50/.  for  each  colt  or  filly,  to  be 
subscribed  by  the  persons  naming  such  colt  or  filly,  and 
that  the  defendant  named  three,  and  became  liable  to 
pay  to  the  plaintiff,  whose  horse  won  the  race^  the  three 
sums  of  50L  It  was  scarcely  contended,  on  the  part  of 
the  defendant,  that  the  race  itself,  being  for  a  stake  of 
^ore  than  50/.,  was  not  legal ;  but  it  was  said  that,, 
notwithstanding  the  race  was  legal,  no  action  would 
lie  against  the  defendant  to  compel  him  to  pay  his  share 
of  the  stakes,  for  that,  by  the  third  section  of  stat.  16 
Car*  2.  c.  ?•,  no  action  will  lie  to  recover  a  stake  of 
greater  amount  than  100/.,  though,  had  it  been  paid 
down,  the  transaction  would  have  been  legal. 

The  words  of  the  statute  are  "  If  any  person  or  per- 
sons shall ''  <<  play  at  any  of  the  said  games  "  (horse- 
racing  being  one)  <<  {other  than  with  and  for  ready  money) 
or  shall  bet  on  the  sides  or  hands  of  such  as  do  or  shall 
play  thereat,  and  shall  lose  any  sum  or  sums  of  money, 
or  other  thing  or  things  so  played  for,  exceeding  the  sum 
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of  100/.  at  any  one  time  or  meeting,  upon  ticket  or  credit^  Quem*s  Bench. 

or  otherwise^  and  shall  not  pay  damn  the  same  at  the  time  L— 

when  he  or  they  shall  so  lose  the  same^  the  party  and      Bewtikck 

parties  who  loseth  or  6hall  lose  the  said  monies,  or  other       Covmoa 

thing  or  things  so  played  or  to  be  played  for,  above 

the  said  sum  of  100/.,  shall  not  in  that  case  be  bound 

or   compelled  or  compellable  to  pay  or  make  good 

the  same;  but  the  contract''  and  ary  promise  Jbr  the 

same  shall  be  void.     The  object  of  the   statute  was 

to  prevent  persons   playing  for    more  than   100/.    at 

any  of  the  enumerated  games,  except  for  ready  money. 

And  in  the  present  case  the  stake  of  the  defendant  was 

150/.  upon  a  single  event,  the  winning  the  Grand  Date 

Michael  Stakes:  and,  the  defendant  not  having  paid  down 

the  amount,  the  plaintiff  has  brought  the  present  action 

to  recover  the  money  which  he  has  won.     The  plaintifi, 

in  support  of  the  general  proposition  that  an  action 

might  be  maintained  to  recover  the  stakes  won  at  a  l^;al 

horse-race,  cited  the  two  late  cases  of  Eoans  v.  Pratt  (a)  . 

in  the  Common  Pleas,  and  Challand  v.  Bray  {b)  in  this 

court,  both  of  which  are  reported  in  the  first  volume  of 

Dowlin^s  Cases  n.  s.     Neither  of  these  cases,  however, 

apply  to  the  question  now'  under  consideration ;  as,  in 

each  of  them,  the  sum  won  and  sought  to  be  recovered 

by  action  did  not  exceed  100/.:  and  the  only  answer 

given  at  the  bar  to  the  objection  that  the  case  was 

within  the  third  section  of  stat.  16  C.  2.  c.7*  was  that, 

as  there  was  no  contract  for  credit,  the  statute  did  not 

apply. 

But  it  appears  to  us  that  the  words  of  the  statute 
cannot  be  limited  to  cases  of  express  contracts  for  credit, 

(a)  3  Man.  (•  G.  759.     S.  C.    1  DouO.  N.  S.  505. 
(6)  Bail  Court,  1  DowL  N,  S.  78S. 
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but  that  they  apply  to  all  cases  where  the  stake  amounts 
.  to  more  than  100/.  and  is  not  paid  down  immediaitfy  ; 
and  thaty  if  it  be  necessary  to  enforce  the  payment  (ex- 
cept from  a  stakeholder  to  whom  it  has  been  paid  down}* 
the  case  is  within  the  words  and  certainly  within  the 
spirit  of  the  act,  the  object  of  which  was  to  restrain 
gaming  by  obliging  the  parties  to  play  for  ready  money 
if  the  stakes  exceeded  1002.  The  case  of  Skilliio  v. 
Tkeed  (a)  is  a  direct  authority  that  the  operation  of  the 
third  section  of  stat  16  C  3.  c.  7.  is  not  aflfected  by 
the  race  being  legal  under  stat.  18  G.  S.  c  84^  or  any 
other  statute  respecting  horse-racing :  and  the  case  of 
AppUgarth  v.  CoUey  i)  is  to  the  same  effect. 

We  are,  therefore,  of  opinion  that,  without  reference 
to  the  pleas,  and  considering  the  question  upon  the  de- 
claration only,  there  should  be  judgment  for  the  de- 
fendant 

There  were  some  other  objections  raised  to  the 
declaration,  the  validity  of  which  we  do  not  think  it 
necessary  to  consider,  being  of  opinion  that  the  prin- 
cipal objection  b  deci^ve. 

Judgment  for  defendant  (c). 


(a)  7  Bmg.  405.  (&)  10  M.  ^  W.  72S. 

(c)  Sm  ftat  8  ft  9  Fkf.  c.  109.  m.  15.  and  18. 
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William  Hilton  against  The  Right  Honourable  Saturday, 

n  T^      1    /^  February  lOOi. 

Granville,  Earl  Granville. 


/^  ASE.     The  declaration  stated  that  plaintiff,  before  To  a  declvii. 
and  at  the  time  of  the  committing  &c.|  was,  and  ei^ngadtM 
thence  hitherto  hath  been,  and  is,  lawfully  possessed  of  f^jJluoni  of 
a  certain  messuage  or  dwelling  house  with  the  appur-  S^*^u^'* 
tenances,  situate  in  the  manor  of  Newcastle  under  Lyme  ^"^  '^*- 

*^         out  lesTing 

in  the  county  of  Staffbrdj  belonging  to  and  supporting  <iue  support, 

which  said  messuage  or  dwelling  house,  before  and  at  laid  founda- 

the  times    aforesaid,   there  were   certain   foundations  jured,andtbe 

which  plaintiff  of  right  had  enjoyed  and  was  at  the  t^^^^ 

times  aforesaid  enjoying,  and  still  ought  to  enjoy,  for  the  ^^  ^^ '" 

support  of  the  said  messuage  or  dwelling  house,  with-  ?^*"^/"** 

out  hindrance  or  disturbance.     And  that,  before  and  at  strayed,  de- 
fendant 

pleaded. 

That  the  dwelling  house,  from  time  whereof  &c«,  wai  part  of  the  manor  of  N^ 
and  was  situate  in  a  township  within  the  said  manor ;  that  the  Queen  was  seised  in  fee 
of  the  manor,  and  of  the  mines,  collieries  and  seams  of  coal  therein ;  and  that  she  and 
all  tliose  whose  estate  she  had  &c.,  and  their  tenants  and  those  to  whom  she  or  they 
have  granted  license  to  mine,  from  time  whereof  &c.,  have  been  used  &c.,  and  of  right 
ought  &€.,  to  work  the  said  mines,  collieries  &c.,  under  any  messuages,  dwelling  houses, 
buildings  and  lands,  parcel  of  the  manor  and  within  the  township,  and,  for  the  pur- 
pose of  working  the  said  mines,  collieries  &c,  to  dig  and  nuke  under  ground  all  such 
mines,  pits  &c.  under  the  said  messuages,  dwelling  houses,  buildings  and  lands,  or  any 
part  thereof,  as  might  from  time  to  time  be  expedient  and  necessary  for  that  purpose,  and 
out  of  the  said  mines  &c.  to  get  the  coals  &c.,  and  carry  away  and  convert  the  same,  doing  no 
more  than  necessary  for  the  purpose  aforesaid,  and  paying  to  the  tenants  and  occupiers  of  the 
surface  of  lands  daimaged  thereby  a  reasonable  compensation,  when  demanded,  for  the  use  of 
the  surface,  or  any  damage  occasioned  Uiereto  in  and  about  the  working  of  the  mines,  collieries 
&c.,  but  without  making  compensation  in  respect  of  the  surface  on  any  other  account,  and 
without  making  compensation  for  any  damage  occasioned  to  any  messuages,  dwelling 
houses  or  other  buildings  within  and  part  or  parcel  of  the  manor  by  or  for  the  purpose  of 
working  the  said  mines,  collieries,  &c.  Justification,  stating  that  defendant,  as  lessee  and 
grantee  of  the  Crown,  committed  the  alleged  grievances  &c  in  exercise  of  the  above  right, 
doing  no  more  than  was  necessary  for  the  purposes  aforesaid.  Held,  that  the  prescription 
was  void,  as  being  unreasonable. 

That  a  custom,  similarly  pleaded,  was  void  on  the  same  ground. 

That  the  right,  if  maintainable  in  itself,  might  have  been  pleaded  in  virtue  either  of  pre- 
scription or  of  custom. 

And  that  it  might  have  been  claimed  at  well  against  copyholders  as  against  tenants  of 
customary  freehold. 


VOL.  V.   N.  8. 


Sa 


702 


Q.B.    HILARY  VACATION, 


rolume  F. 
1844. 

HlLTOX 

Earl 
Gaaxtilu. 


the  time  of  the  committiog  &C.,  a  certain  other  messuage 
or  dwelling  house  with  the  appurtenances,  situate  in  the 
manor  and  county  aforesaid,  was  in  the  possession  and 
occupation  of  a  certain  person,  to  wit  one  John  Hiltofh 
as  tenant  thereof  to  plaintiff,  the  reversion  thereof  then 
and  still  belonging  to  plaintiff,  and  belonging  to  and 
supporting  which  last  mentioned  messuage  or  dwelling 
house,  before  and  at  the  times  aforesaid,  there  were  also 
certain  foundations,  which  plaintiff  for  himself  and  his 
tenants  of  the  same  messuage  or  dwelling  house  of  right 
had  enjoyed  &c.  (as  before).  Yet  defendant,  well  know- 
ing the  premises,  but  contriving  &c.  to  injure  &c.  tlie 
plaintifi^  and  to  imdermine  the  foundations  of  his  said 
messuages  or  dwelling  houses  with  the  appurtenances, 
and  wholly  to  destroy  the  same,  while  plaintiff  was 
so  possessed  of  the  said  first  mentioned  messuage  or 
dwelling  house  with  the  appurtenances  as  aforesaid,  and 
while  the  said  other  messuage  &c.  with  the  appurtenances 
were  so  in  the  possession  and  occupation  of  the  said  tenant 
as  such  tenant  thereof  to  plaintiff  as  aforesaid,  and  while 
plaintiff  was  so  interested  therein  as  aforesaid,  to  wit  on 
&c.  and  on  divers  days  and  times  between  that  day 
and  the  commencement  of  this  suit,  without  the  leave  or 
licence  of  plaintiff,  so  wrongfully,  negligently  and  im- 
properly, and  without  leaving  any  proper  or  sufficient 
support  in  that  behalf,  worked  certain  mines  under 
ground  near  to  the  said  several  messuages  &c.  with  the 
appurtenances,  and  got,  dug  for  and  moved  the  ores, 
minerals  and  other  produce  of  the  said  mines  and  sub- 
strata there,  near  to  the  said  several  messuages  &c. 
with  the  appurtenances,  that,  by  reason  of  the  premises, 
the  said  respective  foundations  of  the  said  several  mes- 
suages &c.  with  the  appurtenances  then  became  and  were 
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greatly  weakened,  injured   and  damaged,  undermined  Queen's  Bench. 

and  rendered  unsafe  and  unstable  and  incapable  of  sup-  1__ 

porting  the  said  messuages  &c.  with  the  appurtenances        Hilton 
as  they  would  otherwise  have  done ;  insomuch  that,  by         ^^'^ 

"^  Granvillx. 

reason  thereof,  the  said  several  messuages  &c.,  with  the 
appurtenances,  cracked,  sank  in,  and  are  in  danger  of 
falling  down  and  being  wholly  destroyed :  by  means  of 
all  which  premises  the  said  several  messuages  &c.  with 
the  appurtenances  have  become  and  are  of  much  less 
value  to  plaintiff  than  the  same  were  and  otherwise  would 
have  been,  and  plaintiff  hath  been  and  is  greatly  pre- 
judiced &c  in  his  reversionary  estate  and  interest  of 
and  in  the  said  messuage  &c.  with  the  appurtenances 
so  in  the  possession  and  occupation  of  the  said  John 
Hilton  as  tenant  thereof  as  aforesaid. 

Pleas  I.  Not  Guilty.     Issue  thereon. 

2.  That,  at  the  times  when  &c.,  plaintiff  of  right 
had  not  enjoyed,  nor  did  enjoy  &c.,  any  such  founda- 
tion &;c.,  for  the  support  &c.,  without  hindrance  &c., 
in  manner  and  form  &&;  conclusion  to  the  country. 
Issue  thereon. 

8.  As  to  the  alleged  grievances,  so  far  as  they  relate 
to,  or  have  been  occasioned  by,  the  defendant  having, 
without  leaving  proper  and  sufficient  support  in  that 
behalf,  worked  the  said  mines  under  ground  near  to 
the  said  several  messuages  &c.,  and  having  dug  for,  got 
and  moved  the  ores,  minerals  and  other  produce  &c. 
there,  near  to  the  said  messuages  &c.:  That  the  said 
messuages  &c.  with  the  appurtenances,  in  the  declaration 
mentioned,  always  have  been,  and  are,  situate  in  the  town- 
ships of  ShuUon  and  Hcmley^  in  the  county  aforesaid,  and, 
at  the  said  several  times  when  &c.,  in  the  declaration  men- 
tioned, and  from  time  whereof  &&,  and  thence  hitherto, 
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have  been,  and  still  are,  within,  and  part  and  parcel  of,  the 
said  manor  or  lordship  of  Newcastle  under  Lyme  in  the 
county  of  Stafford ;  and  that  the  said  townships  during 
all  the  time  aforesaid  have  been,  and  still  are,  within 
the  said  manor  or  lordship.  And  that,  before  the  said 
several  times  when  &&,  and  also  before  and  at  the  time 
of  the  making  of  the  indenture  in  thb  plea  after  men- 
tioned, to  wit  on  12th  October,  a.d.  1859,  our  Sovereign 
Lady  Queen  Victoria  was  seised  in  demesne  as  of  fee, 
in  right  of  her  said  Majesty's  Duchy  of  Lancaster,  of 
and  in  the  said  manor  or  lordship  of  Newcastle  under 
Lyme,  and  of  and  in  the  collieries,  mines,  seams  and 
veins  of  coal,  and  veins  or  beds  of  ironstone  and  other 
ores  and  minerals  situate,  lying  and  being  within  the 
said  manor  or  lordship ;  and  that  her  said  Majesty,  and 
all  those  whose  estate  she  then  had  of  and  in  the  said 
manor  or  lordship,  and  of  and  in  the  said  collieries, 
mines,  &c.,  for  the  time  being,  and  her  and  their  tenants 
and  farmers,  occupiers  of  the  said  collieries,  mines,  &c., 
and  all  those  persons  respectively  to  whom  from  time  to 
time  her  said  Majesty,  or  those  whose  estate  she  had  as 
aforesaid,  have  granted  license  and  liberty  to  work, 
search  for,  win,  get  and  bring  up  the  said  collieries, 
mines,  &c.,  from  time  whereof  &c.,  have  been  used  and 
accustomed  of  right,  and  of  right  ought  to  have  been 
used  and  accustomed,  and  they  still  of  right  ought  to 
be  used  and  accustomed,  to  get,  win  and  work  the  said 
collieries,  mines,  &c.,  under  any  messuages  or  dwelling 
houses,  buildings  and  lands,  'part  and  parcel  of  the 
said  manor  or  lordship,  and  witliin  the  townships  afore- 
said, or  either  of  them,  and  then  and  there,  for  the 
purpose  of  getting,  winning  and  working  the  said  col- 
lieries, mines,  &c.,  to  dig  and  make  under  ground  all 
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such  mines,  pits,  shafts,  holes  and  levels  under  the  said  QueerCt  BentA. 

.                                      1844* 
messuages  or  dwelling  houses,  buildings  and  lands,  or  L_ 

any  part  thereof,  as  might  from  time  to  time  be  expe* 
dient  and  necessary  for  that  purpose,  and  out  of  the 
said  mines,  pits,  shafts,  holes  and  levels,  so  dug  and 
made  as  aforesaid,  to  raise,  dig,  get  and  move  the  coals, 
ironstone  and  other  minerals  there  found,  and  the 
same,  when  so  raised,  dug,  got  and  moved  from  and  out 
of  the  said  mines,  pits,  &c.,  to  carry  away  and  convert 
to  her  and  their  own  use,  doing  no  more  than  necessary 
for  the  purpose  aforesaid,  and  making  and  paying  to 
the  respective  tenants  and  occupiers  of  the  surface  of 
any  lands  damaged  thereby  a  reasonable  compensation 
and  satisfaction,  when  demanded,  for  and  in  respect  of 
the  user  of  the  surface  of  such  lands  in  and  about  the 
getting,  winning  and  working  of  the  said  collieries, 
mines,  &c.,  and  for  and  in  respect  of  any  damage  from 
time  to  time  occasioned,  or  to  be  occasioned,  to  the  sur- 
face of  the  said  lands,  by  any  thing  done  upon  the  said 
surface  in  and  about  the  getting,  winning  and  working 
the  said  collieries,  mines,  &c.,  but  without  making  com- 
pensation or  satisfaction  for  or  in  respect  of  the  said 
surface  on  any  other  account,  and  without  making  com- 
pensation or  satisfaction  for  any  damage  occasioned,  or 
to  be  occasioned,  to  any  messuages,  dwelling  houses  or 
other  buildings  within,  and  part  and  parcel  of,  the  said 
manor  or  lordship,  by  or  for  the  purpose  of  the  getting^ 
winning  and  working  the  said  collieries,  mines,  &c« 

The  plea  then  averred  that  her  Majesty,  being  so 
seised,  before  the  times  when  &c.,  to  wit  on  12th  Oc" 
tobetf  1839,  by  indenture  sealed  with  her  seal  of  her 
said  Duchy  of  Lancaster,  and  made  between  herself  of 
the  one  part  and  defendant  of  the  other  part,  and  in 
3  A  3 
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_[ ditor  of  the  said  Duchy  of  Lancaster  at  Westminsterj 

HiLTOK  did  grant  and  demise  to  defendant,  his  executors,  ad- 
ministrators and  assigns,  all  those  collieries  or  mines, 
&c,  of  coal,  called  &c^  situate,  lying  and  being  within  the 
said  several  liberties,  townships  or  villages  of  Skultan  and 
Hartley  within  the  said  manor  or  lordship  of  Newcastle 
under  Lyme^  parcel  of  the  possessions  of  her  Majesty's 
said  Duchy  in  the  county  of  Stafford^  and  all  other 
mines  &c.  of  coal  belonging  to  her  Majesty  within  the 
liberties  &c.  aforesaid,  with  full  liberty  &c  to  and  for 
defendant,  his  executors,  &c.,  to  dig,  search  for,  dis- 
cover, win  and  get  the  mines,  veins  and  seams  of  coal 
within  the  said  liberties  &C.,  parcel  of  the  said  manor 
&c.,  and  to  take,  carry  away  and  convert  the  same 
&c.,  and,  for  the  more  efiectually  draining,  getting, 
winning  and  working  Sec,  to  dig  and  sink  pits  Sec,  and 
to  do  all  other  acts,  matters  and  things  which  should 
be  necessary  and  expedient  for  the  several  purposes 
aforesaid,  within  any  part  or  parts  of  the  said  liber- 
ties, townships  or  villages,  in  as  large,  ample  and 
beneficial  a  manner  as  the  said  Queen's  Majesty,  her 
heirs,  Sec,  might  or  could  have  done  if  that  indenture 
had  not  been  made :  habendum  to  defendant,  his  exe- 
cutors, &c.,  from  the  29th  September  next  preceding  the 
day  of  the  date  of  that  indenture  for  thirty  one  years 
from  thence  next  &c.  By  virtue  of  which  several  pre- 
mises, defendant  entered  and  became  possessed  &c. 
And  that,  by  virtue  of  the  indenture,  and  in  exercise  of 
the  rights  &c.  thereby  conferred,  afterwards,  and  after 
the  making  of  the  indenture,  and  during  the  term  &c., 
to  wit  on  &c.,  defendant  got,  won  and  worked  certain 
mines  &c.,  in  the  said  indenture  mentioned  and  thereby 
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granted  &c.  as  aforesaid,  and  situate  near  to  the  said   Queen's  Bench, 
messuages  &c.  of  the  plaintiff,  and  within  the  liberties,  * 

townships  or  villages  aforesaid,  and  within  the  manor 
or  lordship  aforesaid,  and  then,  for  the  purpose  of 
getting,  winning  and  working  the  said  mines,  seams 
and  veins  of  coal  &c.,  dug  and  made  under  ground 
certain  mines,  pits,  shafts,  holes  and  levels  under  cer- 
tain lands,  being  part  and  parcel  of  the  said  manor  or 
lordship,  and  situate  within  the  said  townships,  and  near 
to  the  said  messuages  or  dwelling  houses  of  the  plaintiff 
with  the  appurtenances;  the  same  mines,  pits,  &c., 
being  expedient  and  necessary  for  that  purpose ;  and 
then  dug,  got  and  moved  from  out  of  the  said  mines, 
pits,  Sec,  certain  large  quantities  of  coal  &&,  by  the  said 
indenture  also  granted ;  which  said  digging  and  making 
&c.,  and  digging,  getting  and  moving  &c,  is  the  work- 
ing of  mines  and  digging  &c.  without  leaving  proper 
or  sufficient  support  &c.,  in  the  declaration  mentioned : 
Whereby,  and  by  means  and  reason  of  the  premises 
in  this  plea  aforesaid,  the  respective  foundations  of 
the  said  several  messuages  &c.  of  the  plaintiff  un- 
avoidably became  and  were  a  little  weakened,  injured, 
damaged,  undermined  and  rendered  a  little  unsafe, 
unstable  and  incapable  of  supporting  the  said  messu- 
ages &c.,  as  they  otherwise  would  have  done,  and  the 
said  messuages  &c.  unavoidably  a  little  cracked,  sunk 
in,  and  were  in  danger  of  falling  and  being  destroyed, 
in  manner  and  form  &c. ;  defendants,  on  the  said  occa- 
sions, or  any  of  them,  in  this  plea  aforesaid,  doing  no 
more  than  was  necessary  for  the  several  purposes  afore- 
said, and  doing  no  unnecessary  damage  to  plaintiff. 
Verification. 

Replication  to  plea  3.     As  to  the  grievances  therein 
3  A  4 
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mentioned  with  respect  to  the  first  mentioned  messuage 
&C*,  denial  of  the  prescription :  conclusion  to  the  country. 
As  to  the  messuage  &a  secondly  mentioned,  tliat, 
before  the  committing  &c«,  and  before  the  making  of 
the  said  indenture,  to  wit  15th  July  1807)  George  III. 
was  (jeised  in  fee  of  the  Duchy,  and,  in  right  thereof,  of 
the  manor  and  minerals :  that  the  tenements  after  men- 
tioned were  within,  and  parcel  and  customary  tenements 
of,  the  manor,  and  demisable  by  copy  of  court  roll  in 
fee  at  the  will  of  the  lord,  according  to  the  custom  of 
the  manor:  that,  before  the  committing  Slc,  or  the 
making,  to  wit  &c.,  at  a  special  court  baron,  held  on  &c, 
George  III.,  being  so  seised  &c.,  granted  the  messuage 
&C.,  with  all  outbuildings,  ways  &c.,  easements  and  ap- 
purtenances &C.,  to  plaintiff  in  fee,  to  hold  at  the  will  &c., 
according  to  the  custom  of  the  manor,  by  the  rents  and 
services  thereof  due  and  of  right  accustomed ;  by  virtue 
of  which  grant  plaintiff,  before  the  making  &c.,  entered 
and  was  seised  &c.,  and  so  continued  until  the  com- 
mitting &c.;  and  that,  before  and  at  the  time  of  the 
grant,  the  said  dwelh'ng  house  was  supported  by  the 
said  foundations,  and  had  no  others,  and  they  were  part 
and  parcel  of  the  manor,  and  were  necessary  to  the  sup- 
port, habitation  and  enjoyment  of  the  said  messuage 
&c.,  so  that  without  the  same  it  could  not  stand  or  be 
used,  inhabited  or  enjoyed  &c.,  and  they  continued  so 
necessary  &c.  until  and  at  the  times  of  the  committing 
&c. ;  and  by  reason  thereof  plaintiff  and  his  tenants 
&c.,  during  all  the  times  &c.,  had,  enjoyed,  and  of 
right  ought  &c.,  as  in  the  declaration  mentioned.  The 
replication  then  averred  entry  of  JoAn  Hilton  as  tenant 
to  plahitiff  after  the  grant ;  descent  of  the  Duchy, 
manor^  &c.)  from  George  III.  to  the  Queen  as  heiress 
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of  WiUiam  IV. ;  and  that  defendant,  claiming  by  colour  dueenU  JBendL 

1844 
of  a  certain  surrender  pretended  to  have  been  made  by  * 

plaintiff,  whereas  nothing  passed  thereby,  committed  the 

grievances  &c.     Verification. 

Rejoinder.  As  to  the  prescription,  similiter.  To 
ihe  replication  as  to  the  second  messuage,  a  social 
demurrer  (a).     The  plaintiff  joined  in  demurrer. 

Plea  4,  stating,  as  to  the  grievances  mentioned  in 
plea  3,  that  the  messuages  were  within  the  township  &c., 
and  immemorially  parcel  of  the  manor  Sec;  that  the 
townships  were  immemorially  parcel  of  the  manor;  and 
that  the  lord  for  the  time  being  had  immemorially  been 
seised  in  fee  of  the  collieries,  mines  &c.  within  the 
manor.  It  then  set  forth  an  immemorial  custom  within 
the  manor  that  the  lord  for  the  time  being,  and  his 
tenants  &c.,  occupiers  &c.,  and  all  those  to  whom  the 
lord  had  granted  license  &c.,  have  been  used  &c. ;  in 
the  same  terms  as  those  of  the  prescription  in  plea  3. 
The  plea  then  stated  that  the  Queen,  being  in  right  of 
her  Duchy  &c.  lady  of  the  manor,  and  seised  &c., 
by  indenture  &&,  granted  and  demised  &c.,  the  rest  of 
the  averments  were  like  those  in  plea  3.     Verification. 

Replication,  in  the  same  form,  mutatis  mutandis,  as 
to  the  two  messuages,  with  the  replication  to  plea  3. 

Rejoinder.  As  to  the  custom,  similiter.  As  to  the 
second  messuage,  that,  according  to  the  custom  of  the 
manor,  the  tenements  in  the  replication  mentioned  as 
granted  to  plaintiff  have  been  immemorially  demised  by 
copy  of  court  roll,  subject  to  the  custom  in  the  fourth  plea 
mentioned,  and  that  the  last  mentioned  messuage  &c. 
were  granted  to  plaintiff  by  George  III.  subject  thereto. 

(a)  Nothing  having  ultimately  turned  upon  the  replication  to  plea  3. 
and  the  demurrer^  it  is  unnecessary  to  state  them  more  fully. 
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Special  demurrer,  on  grounds  which  it  is  unnecessary 
to  state.     Joinder. 

Pleas  5  and  6  stated  the  defendant  to  be  occupier 
of  the  mines  &c  under  the  townships  and  within  the 
manor,  and  alleged,  respectively,  a  forty  and  a  twenty 
yearff  prescription  in  the  occupiers,  to  the  same  effect 
as  the  prescription  in  plea  3.  Issues  were  tendered 
and  joined  on  the  prescriptions  respectively. 

The  demurrers  were  argued  in  this  vacation  (a). 

Each  parly  having  demurred,  Kelfyi  for  the  plaintiff, 
claimed  the  right  to  begin.  Erle^  contra,  cited  Earl  of 
Falmouth  v.  Thomas  (i). 

Lord  Denman  C.  J.  It  is  understood  to  be  the 
practice  that  the  party  first  demurring  begins. 


Erle^  for  the  defendant.  The  replication  gives  no 
legal  answer  to  the  third  or  the  fourth  plea.  The  fact 
introduced  by  the  replication,  that  the  tenements  are 
held  by  copy  of  the  court  roll,  makes  no  difference ;  the 
prescription  or  custom,  if  valid,  would  attach  as  well  on 
copyhold  as  on  customary  freehold,  which,  if  the  plea 
only  were  looked  at,  these  tenements  would  appear  to 
be ;  Follcl  v.  Troake  (c).  (The  further  argument  as  to 
the  replication  is  omitted,  the  judgment  having  turned 
upon  the  pleas  only.)  The  question  then  is,  whether 
pleas  3  and  4  state  a  good  prescription  and  custom  ; 
whether  the  ownership  of  the  surface  can  lawfully  be 

(a)  Febntari/  .5th,  Before  Lord  Denman  C.  J.,  Patieson,  Coleridge 
and  Wight  man  J ^ 

(Jb)  S  Tynvh.  26.,  where  this  point  is  mentioned  in  the  marginal  note. 
S,  C.  (but  the  point  not  observed  upon),  I  Cro.  jf  M,  89. 

(c)  2  Ld,  Ray.  1186. 
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the  manner  stated  on  these  pleadings.     The  plaintiiF [ 

declares  himself  to  be  injured  by  losing  the  soil,  which  H".tom 
support  he  entitles  himself  to  by  his  possession  of,  or  re- 
versionary interest  in,  certain  houses.  But  that  would 
not  entitle  him  to  claim  support  for  his  house  from  the 
adjoining  land,  unless  it  were  shewn  that  he  had  enjoyed 
such  support  for  a  time  long  enough  to  raise  presump- 
tion of  a  grant  from  the  landowner  against  whom  he 
claimed :  Partridge  v.  Scoti  (a),  Wyatt  v.  Harrison  (6). 
Those  cases  shew  that  the  owner  of  a  house  has  at  least 
no  better  right  in  this  respect  than  the  owner  of  mere 
surface.  The  justification  here  is  limited  by  the  in- 
troductory parts  of  the  third  and  fourth  pleas,  so  as  not 
to  include  any  charge  of  negligence  or  improper  exer- 
cise of  rights ;  and  the  defendant  claims  to  do,  and 
alleges  that  he  did,  no  more  than  was  necessary  for  the 
purposes  of  the  grant ;  those  pleas,  therefore,  are  not 
affected  by  the  decisions  in  Dodd  v.  Holme  [c)  and 
Hafris  v.  Ryding  (d).  As  to  the  particular  pleas :  the 
prescription  stated  in  the  third  plea  is  not  unreasonable. 
If  a  party  having  two  houses,  and  carrying  on  an  offen- 
sive trade  in  one,  sold  the  other  with  notice  of  the  trade 
being  so  exercised,  the  purchaser  could  not  bring  an 
action  for  the  nuisance.  So,  here ;  it  may  be  assumed 
that  the  surface  and  the  mines  were  once  in  the  same 
proprietor;  the  surface  might  be  of  small  value,  the 
mines  very  valuable ;  is  it  unreasonable  that  the  owner, 
parting  with  the  surface,  should  stipulate  that  the  enjoy- 
ment should  be  subservient  to  all  his  mining  rights; 


(a)  3  3f.  ^  W.  220.     See  Jclonv,  Blundeli,  12  Af,  {•  fF.  324.  352. 
(A)  3  B,  il-  Ad.  871.  (c)  I  A,  4;  E,  493. 

(rf)  5  M.^  W.  60. 
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that  the  surface,  if  damaged,  should  be  paid  for,  but 
that  the  tenant,  if  he  chose  to  build,  must  do  so  at  his 
peril,  and  should  not,  by  building,  establish  a  right  to 
stop  the  working  of  important  mines  under  his  tene- 
ment? The  cases  where  a  prescription  or  custom  has 
been  held  bad,  as  tending  to  destroy  the  whole  subject 
matter,  do  not  apply  here,  as  far,  at  least,  as  the  surface 
is  affected.  The  claim  is  only  to  do  a  temporary  surface 
damage ;  the  ground  may  sink,  but,  when  it  has  settled, 
the  surface  right  may  be  resumed.  [Lord  Dentnan  C.  J. 
The  surface  will  be  gone.]  A  surface  will  remain,  though 
not  exactly  the  same.  Prescriptions  to  exercise  rights 
like  those  claimed  here  have  been  held  maintainable  if 
sufficiently  grounded  in  point  of  fact  In  Lord  Pdham 
V.  Pickersgill  (a)  the  alleged  right  of  an  individual  to  take 
toll  on  a  public  highway  was  held  good  in  law,  it 
appearing  that  the  soil  and  tolls  were  both  formerly  vested 
in  the  Crown,  so  that  the  Crown  might  be  supposed  to 
have  given  the  right  of  passage  in  consideration  of  the  toll. 
In  Bourne  v.  Taylor  (6)  a  plea  alleging  in  the  lord  of 
a  manor  the  liberty  of  boring  for  coal  under  copyhold 
land  during  the  copyholder's  estate  was  held  valid ;  and 
in  Paddock  v.  Forrester  (c)  the  prescriptive  right,  in  this 
very  manor,  to  mine  under  lands  parcel  of  the  manor, 
making  compensation  for  surface  damage,  was  pleaded, 
and  not  contested  in  point  of  law.  A  similar  right,  under 
an  express  grant,  was  treated  as  good  in  The  Earl  of 
Cardigan  v.  Armitage  (d).  It  will  be  contended  that  the 
supposed  prescription,  in  the  third  plea,  amounts  really 
to  a  custom,  and  should  have  been  pleaded  accordingly. 
But  the  averments  merely  shew  that  the  plaintiff  holds  a 


(a)  1  7.  R.  660.     See  p.  667. 
(c)  3  Mann.  ^  G.  903. 


(6)  \0  Easi,  189. 
(«/)  2  A  j-  C.  197. 
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customary  freehold,  over  which  the  defendant  claims  a   Queen'i  Bench. 

dominion  by  prescriptive  right.  [__ 

As  to  the  fourth  plea:  the  allegation  of  custom  has 
as  much  certainty  as  the  subject  matter  admits  of:  and 
the  custom,  if  it  can  have  had  a  reasonable  origin,  is 
not  rendered  unreasonable  by  subsequent  events.  A 
custom  rests  on  the  supposition  of  an  agreement;  and 
that  may  be  presumed  here  to  have  existed  from  time 
immemorial.  It  may  be  inferred,  as  Tindal  C.  J.  points 
out  in  T]/so?i  v.  Smith  (a),  from  the  probable  state  of 
things  when  the  practice  originated :  the  occasion  which 
existed  for  the  license  claimed  by  the  one  party,  and  the 
benefit  which  the  other  might  derive  from  acquiescing 
in  it.  His  Lordship  there  (p.  425.)  says :  **  The  cus- 
tom, in  fact,  comes  at  last  to  an  agreement,  which  has 
been  evidenced  by  such  repeated  acts  of  assent  on  both 
sides  from  the  earliest  times,  beginning  before  time  of 
memory  and  continuing  down  to  our  own  times,  that  it 
has  become  the  law  of  the  particular  place."  That  ap- 
plies to  the  present  case :  and  it  must  be  presumed  that 
every  one  building  on  this  land  had  notice  of  the  law  so 
introduced  by  general  assent  Bateson  v.  Green  (b)  is  a 
strong  authority  for  the  defendant.  There  the  plaintiff 
was  clearly  entitled  to  common  of  pasture  within  a  ma- 
nor ;  but,  it  appearing  in  point  of  fact  that  the  lord  had 
always  exercised  a  privilege  without  limit  of  digging 
for  clay  in  the  common  lands,  the  Court  held  that  the 
lord's  right  must  prevail,  though  it  followed  that  enough 
pasture  was  not  lefl  for  the  commoners.  BuUer  J.  said 
there :  *<  Where  there  are  two  distinct  rights,  claimed 

(a)  9J,4;E,  406.  (in  Exch.  Ch.),  affirmiog  the  judgment  in  Q.  B., 
S.  C.  6  ^.  j-  E.  745. 
(6)  5  T.  R.  411. 
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by  different  parties,  which  encroach  on  each  other  in 
the  enjoyment  of  them,  the  question  is,  which  of  the  two 
rights  is  subservient  to  the  other.''  *^  In  general,  one 
would  say,  that  the  lord's  is  the  superior  right,  be- 
cause the  property  of  the  soil  is  in  him :  but  if  the 
custom,  established  by  evidence  shew  that  it  is  sub- 
servient to  the  commoners',  then  he  cannot  use  the 
common  beyond  that  extent;  otherwise  he  subjects 
himself  to  an  action  for  the  excess.  But  here  the  evi- 
dence shews,  that  the  commoners'  right  to  the  enjoyment 
of  the  common  has  always  been  subservient  to  the 
lord's."  In  Clarksan  v.  WoodJwme  {a)  tenants  of  a 
manor  had  common  of  turbary  and  of  pasture  in  right 
of  their  ancient  messuages ;  and  the  lord  alleged  a 
custom  for  the  owners  of  such  messuages  to  have  por- 
tions of  the  waste  assigned  to  them  for  getting  turves,  and 
for  the  lord,  after  such  portions  had  been  cleared,  to 
have  the  ground  free  from  common;  and  this  was 
alleged  to  be  unreasonable,  because  it  tended  to  de- 
stroy the  right  claimed  by  the  commoners,  and  was 
repugnant  to  it.  But  the  Court  held  it  good;  Lord 
Mansfield  saying :  ^^  This  is  a  qualification  of  the 
right ;  suppose  it  introduced  at  the  same  time  with  the 
grant,  the  grantor  might  qualify  it  in  any  way."  {Cote- 
ridge  J.  The  judgment  there  does  not  go  the  length  of 
that  in  Bateson  v.  Green  (6)  in  sanctioning  an  actual 
destruction  of  ihe  common.]  In  Folkard  v.  Hemmeit  (c), 
where,  in  an  action  for  disturbance  of  common,  the  de- 
fendant relied  upon  a  grant  of  soil  by  the  lord,  with 
consent  of  the  homage,  for  the  purpose  of  building,  De 


(a)  ST.  R.  412.,  note  (a)  to  Bateson  v.  Green,     S,  C.  S  Do%ig.  189. 

(6)  5  T.  R.  411. 

(c)  5  7.  /{.  417.  note  (o)  to  Bateson  v.  Gretn, 
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Grey  C.  J.  assumed  the  possibility  that  the  lord  might  Qi«tu'j  Bench. 

originally  have  reserved  the  right  to  make  such  grants. \ 

\Coleridge  J.  Suppose  an  agreement  in  fact  between  Hh-toh 
the  lord  and  tenant,  that  the  tenant  may  build  on 
the  land,  the  lord  reserving  to  himself  the  right  to  dig 
mines  under  the  buildings.  If  that  is  inconsistent  with 
their  safety,  is  not  the  reservation  repugnant  to  the 
grant  ?]  The  parties  might  agree  that  the  lord  should 
reserve  such  a  right.  In  Place  v.  Jackson  {a)  the  right 
to  common  of  pasture  awarded  under  an  inclosure  act 
was  held  subservient  to  the  lord's  manorial  right  of 
digging  stone,  though  his  exercise  of  it  necessarily 
destroyed  the  pasture  for  a  time.  In  Broadbent  v. 
Wilks  {b)j  in  the  Court  of  Common  Pleas,  though  the  al- 
leged custom  (for  the  lord,  when  sinking  coal  pits,  to 
throw  and  place  the  rubbish  on  the  land  near  to  such 
pits,  being  customary  tenement  &c.,  there  to  remain,) 
was  held  bad,  yet  WiUes  C.  J.  in  delivering  judgment 
said :  ^*  The  objection  that  this  custom  is  only  beneficial 
to  the  lord,  and  greatly  prejudicial  to  the  tenants,  is,  ^e 
think,  of  no  weight;  for  it  might  have  a  reasonable 
commencement  notwithstanding,  for  the  lord  might  take 
less  for  the  land  on  the  account  of  this  disadvantage  to 
his  tenant.''  A  custom  for  the  lord  to  enclose  without 
restriction  parcels  of  the  waste  over  which  customary 
tenants  of  the  manor  had  right  of  common  was  held,  in 
Arlett  V.  Mlis  (c),  to  be  illegal ;  but  there  it  was  taken  as 
established  that  a  right  of  common  existed  to  which  the 
alleged  custom  for  the  lord  to  enclose  would  be  repug- 
nant. And  Bayley  J.  distinguished  the  case  from  Bateson 
V.  Green  {d)^  saying  that,  in  the  case  then  before  the 

(a)  4DowL  %•  R,  318. 

(6)  Willes,  360.     See  Ciajfton  ▼.  Corby,  anti,  p.  415. 

(c)  1  B.^C.  34G.  (d)  5  T.  R.  411. 
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Court,  *^  the  right  claimed "  was  **  to  serer  and  take 
away  permanently  from  the  common  a  beneficial  part 
of  it,  so  as  to  deprive  the  commoner  of  any  power  or 
right  over  that  part;"  that,  in  Bataon  v.  Green {a)^ 
the  immemorial  usage  to  dig  was  deemed  erideoce 
for  the  lord  that  *'  when  he  granted  oat  the  right 
of  common  to  the  commoners  he  reserved  to  him- 
self the  right  of  digging  clay : "  and  his  Lordship 
added :  **  It  frequently  happens  that  land,  besides  the 
support  which  it  yields  for  the  food  of  man  or  of 
cattle,  has  within  it  some  valuable  product^  as  marl 
or  limestone,  which  it  is  desirable  for  the  owner  of  the 
waste  to  obtain;  and  it  is  not  unreasonable  that  the 
lord  of  a  manor,  when  he  grants  rights  on  that  land^ 
should  reserve  to  himself  the  right  of  taking  such  marl 
or  limestone.  But  when  he  takes  them,  he  does  not 
permanently  deprive  the  commoners  of  that  ^benefit 
which  they  are  entitled  to  derive  from  the  sur&ce  of 
that  part  of  the  land  from  which  the  marl  or  limestone 
is  so  taken.  A  case  of  that  sort  is  distinguishable  from 
the  present,  because  the  lord  still  leaves  for  the 
benefit  of  the  commoner  something  capable  of  yielding 
food  for  his  cattle.  The  user  of  the  privilege  by  the 
lord  from  time  to  time  is  evidence  to  shew  that  he  re- 
served that  right  to  himself;  and  the  nature  of  the 
substance  which  is  taken  from  the  earth  shews  that.such; 
reservation  was  not  unreasonable."  Here  the  de^trucr 
tion  is  not  necessarily  permanent ;  and  the  rieservation, 
is  not  unreasonable,  nor  repugnant  to  such  rights  as  the 
lord  may  be  supposed  to  have  granted.  {ColerUlge  J. 
You  say  that  the  lord  gave  leave  to  build  a  hodse,  but 


(a)  5  T  iff.  411. 
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reserved  ike  right  of  pulling  it  down  again.]     He  might.  Qu^n^s  Bench. 


1844. 


The  grant  may  have  been  made  subordinate  to  the 

mining  right.     He  may  have  said,  '^  take  the  sur&ce,  and        Hiltoh 

cultivate  it ;  or  build  upon  it,  but  at  your  peril."    The         Enri 

right  of  bounding  (discussed  in  Doe  dem.  Earl  of  Falmouth 

V.  Alderson  (a) )  is  not  a  less  encroachment  on  the  other 

rights  in  the  soil  than  this.     [WightmanS.  There  is  a 

case  on  tliat  subject  now  depending  (6).]    The  Queen  is 

entided  by  the  prerogative  to  all  mines  of  gold  and  silver 

within  the  realm ;  and,  if  they  be  in  the  land  of  a  subject, 

she  (as  was  laid  down  in  The  Case  of  Mines  (c)  )  has 

^^  liberty  to  dig  and  carry  away  the  ores  thereof,  and  with 

other  such  incidents  thereto  as  are  necessary  to  be  used 

for  the  getting  of  the  ore."     These  rights  of  ownership 

are  subservient  to  the  mining  right  by  the  common  law. 

Many  of  the  old  cases  as  to  customs  and  prescriptions 

are  collected  in  Hix  v.  Gardiner  (d).     The  judgment  of 

the  Exchequer  Chamber  in  Tyson  v.  Smith  {e)  refers  to 

Mille  V.  Benet  (g),  as  shewing  that  a  custom  <<  that  the 

commoner  cannot  turn  in  his  catde  until  the  lord  has 

put  in  his  own,  is  clearly  bad ;  for  it  is  injurious  to  the 

multitude,  and  beneficial  only   to  the  lord.**     But  the 

reason  is  not  so  stated  in  the  Year  book. 

The  preceding  argument  applies  to  the  pleas  taken 
alone :  but,  if  the  replication,  shewing  that  the  tenements 
claimed  by  the  plaintiff  as  reversioner  are  copyhold  of 
the  manor,  may  be  taken  into  consideration,  it  makes 
the  case  stronger  for  the  defendant,  because  a  copy- 

(a)  Note  to  the  case  of  Vice  t.  Thomas^  by  Smirke,  1843.     Page  39. 
S.  C.  1  3f.  ^  W.  210.,  7>rtoA.  ^  Gr,  543. 
(6)  Bogert  ▼.  Brenton,  argued  in  Q,  B.  January  23d,  1845. 
(c)  Plowd.  310.  336.  {d)  2  BtUst.  195. 

(e)  9  A,i  E,  422. 
(g)  YeaHK  Trin,  2  H.  4.  24  B.  pi.  20. 

VOL.  V.    N.  8.  3  B 
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holder  has  no  right  to  build  on  the  land :  or,  even  if  he 
can,  he  must  not  do  so  to  the  lord's  prejudice;  and  the 
house,  if  built,  is  subject  to  all  the  manorial  customs ; 
Gtlb.  Ten*  305,  and  note  (c)  by  WatUns  {a). 

It  will  further  be  contended  that  the  demise,  as  stated 
in  the  pleas,  does  not  appear  to  have  been  made  ac- 
cording to  1  Stat.  1  Ann.  c.  7.  5. 5.  But  this,  if  it  be  a 
defect,  is  cured  by  the  plaintilBP's  pleading  over ;  Bishop 
of  Londoti  V.  Mercer^  Company  {b\  Fletcher  v.  Pog- 
son  (c).  The  demise  would  at  all  events  be  good  during 
the  life  of  the  Queen. 


Kelly^  contra.  The  question  is,  whether  the  Crown 
or  its  grantee  may  exercise  mining  rights  in  this  manor 
by  injuring  the  foundations  of  dwelling  houses  without 
notice  or  compensation;  and  that,  as  to  houses  ad* 
mitted  to  be  immemorial.  It  is  indeed  alleged,  as  a 
custom  or  prescription,  that  the  lord  or  grantee  may 
mine  under  dwelling  houses.  If  any  such  custom  or 
prescription  could  exist,  it  must  be  taken  as  implied 
that  the  parties  mining  should  leave  pillars  capable 
of  supporting  any  habitations  above;  which  is  often 
done.  But,  on  the  authorities,  a  custom  or  prescrip- 
tion like  this  must  be  void,  because  it  destroys  the 
subject  matter  of  tenure,  and  because  it  tends  to  a 
common  nuisance.  The  origin  of  valid  customs  is 
traced  in  Le  Case  dc  Tanistrj/  (d).  Such  a  custom  as 
this  can  never  have  been  introduced,  in  the  manner 
there  pointed  out,  by  approbation  and  consent  of  the 
people,  and  repeated  use.     Nor  has  it  the  properties 


(a)  5th  ed.     And  see  1  Watkins  on  Copyholds,  SSl,  cii.  8.  ;  JXoe  dem, 
Grubb  ▼.  The  Earl  of  BurUngton,  5  B.  ^  Ad,  507.  510. 
{b)  2  Stra.  925.  931.  (c)  S  B.  ^  a  192. 

id)  Daiys,  28  6.,  31  6.,  &c. 
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stated  there,  (and  admitted  in  7}/son  v.  Smith  (a) )  to  be  Queen*s  Bench. 

inseparable  from  a  good  custom ;  it  cannot  have  had  a  ' 

reasonable  commencement,  or  continuance  without  in- 
terruption from  time  immemorial ;  nor  is  it  certain. 
And  it  has  the  character,  ascribed  to  bad  customs  in 
Le  Case  de  Tanistry  {b\  of  being  injurious  to  the  mul- 
titude and  prejudicial  to  the  commonwealth,  and  there- 
fore probably  commenced  in  extortion  and  oppression. 
Broadbent  v.  Wilks{c)  decides  the  present  case;  and 
the  custom  pleaded  here  is  more  objectionable  than  the 
custom  there  held  void.  In  Badger  v.  Ford{d)  this 
Court  refused  to  presume,  from  evidence  of  usage,  that 
the  lord  of  a  manor  had  originally  reserved  to  himself 
a  power  to  divest  copyholds  of  their  right  of  common : 
that  case  decides  that  a  custom  for  the  lord  to  annihilate 
even  an  incident  of  his  grant  cannot  legally  exist  And 
Bayley  J.  says,  in  Arlett  v.  Ellis  (e),  after  referring  to 
Badger  v.  Ford  (d) :  "  Had  there  been  no  authority,  I 
should  have  thought,  that  wherever  it  is  once  esta- 
blished that  a  right  of  common  has  existed  from  time 
immemorial,  such  a  privilege  or  custom  in  the  lord 
cannot  by  law  be  supported,  because  it  would  be  in 
destruction  of  that  right  of  common."  Arlett  v.  EU 
lis  (g)  seems  to  be  the  only  case  in  which  a  distinction 
is  drawn  between  a  partial  injury  to  the  right,  and  a 
total  destruction  of  the  subject  matter:  but,  if  the 
custom  goes  only  to  the  former  extent,  it  may  be  pre- 
sumed that,  in  consideration  of  it,  a  smaller  price  is 
taken  for  the  tenement ;  whereas,  if  the  claim  by  custom 
be  to  make  the  tenant's  dwelling  house  uninhabitable  at 


(a)  9  -^.  ft-  £.  421. 

(c)  WiUes,  sea 

{e)  1  B.^C.  365. 


(6)  2>aiy»,  32  6,' 
(d)  SB.  i  JUL  153. 
(rt  IB,  jrC346. 
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the  lord's  pleasure,  the  presumption  of  such  a  bargain 
cannot  be  entertained.  Harris  v.  Ryding  {a)  shews 
that,  if  the  owner  of  land  grants  it,  reserving  to  himself 
a  right  to  enter  and  dig  for  minerals  under  the  surface, 
that  reservation  does  not  entitle  him  to  dig  without  leav- 
ing proper  support.  And,  supposing  that  the  right  here 
claimed  could  exist  by  reservation,  the  plea  is  bad 
because  it  does  not  aver  that  the  defendant  and  his  pre- 
decessors have  in  fact  done  damage  to  houses  in  exercise 
of  the  right ;  Flight  v.  Thomas  (i). 

If  this  right  be  claimed  by  prescription,  the  lord 
cannot  prescribe  against  his  copyhold  tenant.  [Co/e- 
ridge  J.  It  does  not  appear  on  the  pleas  that  the  pre- 
mises are  copyhold.  PattesonJ.  There  is  nothing  on 
the  record  to  shew  it,  if  the  replication  is  given  up.] 
Considering  the  tenement  as  a  customary  freehold;  a 
prescription,  to  avail  against  the  tenant,  must  be  rea- 
sonable. It  must  be  supposed  here  to  rest  on  a  grant 
made  by  the  plaintiflfs  predecessor  to  the  defendant's ; 
and  the  grant  in  question  is  not  likely  to  have  been  so 
made.  IPaiteson  J.  It  is  hardly  supposable  unless  the 
owner  of  the  dwelling  house  was  owner  of  the  mine 
also.]  If  this  is  an  immemorial  freehold,  the  pre- 
scription as  to  that  stands  as  high  as  the  prescription  to 
use  the  mines.  [Coleridge  J.  The  messuages  .are  al- 
leged to  have  been  always  parcel  of  the  manor.]  It  is 
incredible  that  premises  should  ever  have  been  tak^n 
subject  to  the  condition  supposed.  [PatUson  3.,  The 
tenant  may  have  given  much  less  for  the  land  on  account 
of  it]  That  answer  cannot  avail  where  the  nature  of  the 
reservation  is  repugnant  to  that  of  the  grant.    la  Shepp. 


(a)  5  3/.  i  W.  CO. 


(6)  10  J.  $•  E.  59a  . 
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Totichst.  79.  c.  5.  s.  7.,  it  is  laid  down  that  an  exception  Q«ft?»*»  ^enek. 

1844* 
is  void  "  if  the  exception  be  such  as  it  is  repugnant  to * 

the  grant,  and  doth  utterly  subvert  it,  and  take  away  the 

fruit  of  it^  as  if  one  grant  a  manor  or  land  to  another^ 

excepting  the  profits  thereof;  or  make  a  feoffment  of  a 

close  of  meadow  or  pasture,  reserving  or  excepting  the 

grass  of  it ;  or  grant  a  manor,  excepting  the  services ; 

these  are  void  exceptions."      On  the  same  principle,  of 

repugnancy,  tenants  of  a  manor  cannot  claim  common, 

as  such,  to  the  entire  exclusion  of  the  lord ;  Potter  v. 

North  (a). 

Again,  prescription,  or  a  custom,  to  create  a  nuisance, 
is  bad.  Thus,  "  if  lord  of  a  vill  prescribes  to  have 
a  warren  in  all  the  land  within  the  vill  held  of  him, 
this  is  not  good;  for  conies  dig  holes  in  the  land;"  17 
Vin.  Abr.  265.,  Prescription  (G),  pi.  4.  And  in  Demell 
v.  Sanders  (b)  this  Court  agreed,  as  to  a  dove  cote,  that, 
<^  if  it  were  a  common  nuisance,  neither  the  lord  of  the 
manor,  nor  the  parson,  could  erect  a  dove-house  more 
than  any  other  freeholder,  for  none  can  prescribe  to 
make  a  common  nuisance ;  for  it  cannot  have  a  lawful 
beginning : "  and  Forwler  v.  Sanders  (c)  was  referred  to. 

As  to  the  cases  cited  for  the  defendant:  in  no  in- 
stance did  the  right  which  was  held  valid  extend  to  the 
toUil  destruction  of  the  tenement  subjected  to  it.  [P^/- 
teson  J.  referred  to  the  case  cited  in  Wyrley  Canal  Gwt- 
jtanij  V.  Bradley  [d)^  "  where  the  owner  of  a  bouse  near 
NCiVcastlcy  which  was  undermined  by  a  colliery  of  the 
late  Lord  Lonsdale^  and  fell  down  in  consequence  of  it. 


(a)  1  Vmtr,  383.  It  appears  that  no  judgment  was  given.  Accord- 
ing to  tbo  report  of  S.  C,  1  SauruL  350,  the  Court  inclined  to  think  the 
prescription  good.     See  note  (2),  ib.  353.  (6th  ed.).  j 

(6)  Cro.  Jac.  490.  (c)  Cro.  Jac.  446. 

id)  7  East,  368.  371,  372.;i 
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case  has  been  foand.  A  similar  complaint  was  stated  in 
Hiuo.v  ^^  declaration  in  Earl  ofLonsdaU  v.  LiiiUdale  (a)  ;  bat 
^^1  nothing  applicable  to  this  case  was  decided*  In  Zjord 
Pelham  v«  Pickersgill  {b)  and  Bourne  v.  Taylor  (c)  the  right 
claimed  did  not  go  to  the  destruction  of  the  subservient 
tenement  In  Paddock  v.  Forrester  {d)  and  The  Emrl  of 
Cardigan  v.  Armiiage  {e)  it  was  not  made  a  question 
whether  the  prescription  set  up  was  in  its  nature  legaL 
In  Batesoti  v.  Green  {g)  the  decision  does  not  go  so  far 
as  the  statement  of  the  law  in  the  marginal  note ;  Lord 
Kenyon  said  only  that,  if  the  lord  had  always  dug  in  the 
common  and  taken  what  clay  he  pleased,  no  action 
would  lie  <^  although  the  commoners  have  been  abridged 
of  their  enjoyment  of  some  part  of  the  common."  If 
the  decision  goes  the  length  of  sanctioning .  an  entire 
destruction  of  the  common,  it  is  not  law ;  and  it  is  not 
sanctioned  by  the  Court,  as  going  to  that  extent*  in 
Arlett  V.  Ellis  (h)*  Indeed  the  authority  of  Baieson  v. 
Greeti  (g)  was  treated  as  doubtful  by  Lord  Coitenkum  C. 
in  the  present  case,  HiUon  v.  The  Earl  of  Granville  (i) 
in  Chancery.  The  partial  diminution  of  the  waste  in 
Clarkson  v.  JVoodhouse  (it),  Folkard  v.  Hemmeit  (J)  (where 
the  homage  consented)  and  Place  v.  Jackson  («)  is  very 
different  from  an  usage  wholly  destructive  of  the  very 
subject  matter.  {Kelly  then  proceeded  to  argue  that  the 
replication  to  plea  S  was  good,  inasmuch  as  the  grant  of 

(a)  2  H.  BL  267.  299.  ^h)  I  T.  R,  660. 

(c)  10  East,  189.  (ji)  3  Man.  ^  G.  90S. 

{e)  2  B.  i  a  197.  fe)  5  T.  R.  411. 

(A)  7  ^.  §•  C.  365.  373.  (i)  1  Craig  ^  P,  283. 

(k)  5  T.  R.  412.,  note  (a)  to  Baieson  v.  Green,     S,  C  3  I}oug,  189. 

(/)  5T.  -R.  417.,  note  (a)  to  Baieson  v.  GrrTfu 

(m)  4  2>atc/.  §•  R,  3 IS. 
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a  house  with  foundations  necessary  to  it  was  an  implied  Queen's  Bench. 

contract  by  the  Crown  that  the  grantee  should  enjoy  such  ' 

foundations,  and  he  argued  that  the  right  now  asserted 
by  the  defendant  was  in  derogation  from  such  grant, 
citing  Harris  v.  Jading  {a)  and  Hinchliffe  v.  The  Earl 
of  Kinrund  {b).  He  also  contended  that  the  rejoinder 
to  this  replication  was  bad.  And  that  the  demise  stated 
in  the  pleas  was  void  under  1  stat  1  Ann.  c.  7.  s.  5.) 


HlLTOV 

▼. 

Earl 

G&A«TILU. 


ErUj  in  reply.  The  main  question  on  which  the 
decision  of  this  case  must  turn  is,  whether  the  prescrip- 
tion, or  custom,  be  or  be  not  valid.  The  unreason- 
ableness of  the  custom  is  inferred  from  an  exaggerated 
statement  of  hardship ;  but  the  defendant  is  as  much 
entitled  to  assume  that  the  amount  of  damage  is  very 
low  in  proportion  to  his  interest  in  the  mines  as  the 
plaintiff  that  it  is  very  high.  In  fact  there  is  only  one 
instance  before  the  Court  in  which  dwelling  houses  have 
been  injured  by  exercise  of  the  defendant's  right  It  is 
represented  that  the  defendant  claims  to  destroy  dwel- 
ling houses  at  will ;  but  the  real  state  of  the  case  is,  that 
the  tenant  has  been  content  to  build  over  the  lord's  mine, 
and  to  enjoy  the  dwelling  house,  subject  to  the  contingency 
that,  if  the  mining  operations  come  near  the  house,  its 
foundations  may  be  interfered  with.  It  does  not  appear 
that  the  dwelling  house  (as  well  as  all  others  subject  to 
the  custom)  has  not  been  enjoyed  for  several  hundred 
years  without  that  contingency  happening.  And,  if  the 
house  is  at  last  undermined,  the  land  which  the  tenant 
originally  took  remains,  and  may  be  built  on  again. 
The  defendant  is  entitled  to  assume  any  state  of  facts  in 


(a)  5  M.  i'  W,  60. 


(6)  5  New  Cn,  1. 
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which  the  custxnn'  or  imscription  nwy  have  kgaUy  <iri* 
ginated ;  and,  if  the  party  taking  the  snrfaoe  agreed  w&ii 
the  lord  that  he  might  cany  on  his  mining  operatiows 
making  compensation  for  damage  to  the  soriaoey  bait 
not  to  dwelling  houses  bailt  upon  it,  that  woakl  be  a 
legal  origin.  If  an  express  grant  to  that  effect  were 
pleaded,  the  plea  woold  be  good.  The  reservatioDS  in 
The  Earl  of  Cardigan  r.  Armitage  (a)  and  Hmrris  ▼. 
Ifyding  (5)  did  not  go  to  snch  an  extent ;  but  it  is  dear 
that,  if  they  had,  the  Court  would  not  have  deeoiad 
them  invalid.  In  Fiigkt  v.  Thomas  {c)  the  particolar 
privilege  claimed  had  not  been  exercised ;  there  was  no 
proper  allegation  of  its  existence :  and  it  was  of  •  very 
different  nature  from  the  right  here  asserted^  The  doc- 
trine o( Partridge  v.  ScM  (d)  favours  the  defendant's  case. 
The  plaintiflTs  house  has  enjoyed  the  support  now  taken 
from  it ;  but  the  defendant  shews  the  terms  on  which 
that  took  place ;  and  his  act  is  justified  by  them.  The 
argument  that  prescription  or  custom  cannot  justify  a 
nuisance  is  not  applicable.  [Lord  Denrnan  C.  J.  This 
would  not  be  a  common  nuisance  unless  the  record 
shewed  that  it  happened  in  a  public  street.]  Tlie  coon- 
plaint  here  as  to  houses  is  really  only  a  mode  of  raising 
the  question  whether  the  owner  of  mines  may  carry  on 
his  operations  if  the  surface  be  thereby  affected.  [fVight^ 
man  J.  You  claim  here  to  destroy  the  dwelling  house. 
Lord  Denrnan  C.  J.  And  the  persons  in  it.  Wightmati  J. 
You  allege  a  right  to  injure  the  foundations^  without 
any  necessity  of  giving  notice.]  In  the  use  of  easements 
which  are  undoubtedly  legal,  mischief  may  be  done  if 
the  right  be  exercised  carelessly;  a  person  ridii^  or 


(a)  2B,^C.  197. 
(c)  10  A,  i  E.  590. 


(6)  S^L^W.  SO. 
(rf)  3  Af.  i  W.  220. 
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driving  on  a  highway  may  injure  passengers  by  coming  Qu«m*«  Bench. 

upon  them  too  suddenly ;  but  it  is  not  to  be  presumed  

that  the  right  will  be  unreasonably  exercised.  So,  here, 
the  record  does  not  state  tliat  the  owner  of  the  mines  is 
to  give  notice,  or  use  any  other  precaution ;  but  it  does 
not  follow  that  he  claims  to  omit  doing  what  the  use  of 
his  right  reasonably  requires.  And  it  is  averred  that 
the  defendant,  at  the  time  in  question,  did  no  more  than 
was  necessary  for  the  purposes  in  the  plea  mentioned. 
Lord  Cottenham  C,  in  the  case  between  these  parties 
in  Chancery  (a),  refused  an  injunction  to  stay  the  work- 
ing of  the  mines,  at  the  same  time  giving  the  direction 
under  which  the  present  action  is  brought.  He  treated 
the  question  on  the  validity  of  the  lord's  right  as 
doubtful  on  the  authorities :  but  the  greater  pert  of  his 
judgment  is  opposed  to  the  argument  now  urged  for 
the  plaintiff. 

Cui\  adv.  mU. 


Lord  Denman  C.  J.  now  delivered  judgment. 

This  is  an  action  on  the  case  for  injuring  two  ancient 
houses,  one  occupied  by  the  plaintiff,  the  other  held 
under  him  by  a  tenant.  These  acts  are  justified  by  a 
prescription,  stated  in  the  third  plea,  and  by  a  custom 
set  out  in  the  fourth,  by  which  a  right  is  claimed  for 
the  defendant  as  lessee  of  the  manor  of  Newcastle  under 
Lyme*  (His  Lordship  here  stated  the  claims  of  right 
as  alleged  in  the  pleas.) 

These  pleas  are  demurred  to  as  setting  forth  a  pre- 
scription or  custom  which  cannot  be  sustained  at  law, 
because  unreasonable.    In  considering  the  question,  we 


(a)  Hilton  ▼.  The  Earl  qf  GranviUe,  1  Crtds  J"  P.  283.  299,  &c 
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Volume  r.     make  no  distioctioii  between  the  two  pleaSi    They  lure 

'__  the  same  with  reference  to  the  objection.     If  either  the 

Hilton       prescription  or  the  custom  is  bad  on  that  account,  the 

Earl         other  must  be  bad  likewise ;  and,  if  the  one  is  valid  in 
Gaamtxlli. 

law,  the  other  may  be  valid  also.  We  also  think  that 
the  question  whether  these  houses  are  freehold  or  eopjr^ 
hold  does  not  affect  that  which  I  have  just  stated.  If 
the  custom  can  so  far  prevail  as  to  attach  on  all  the 
freehold  houses  within  the  manor,  it  might  also  attach 
on  all  antient  copyhold  houses,  such  as  the  defendant 
has  described  these  two  houses. 

The  principle  upon  which  this  custom  is  said  to  be 
invalid  is  laid  down  by  Willes  C  J.  in  Broaibenf  v. 
Wilis  (a).  The  paragraph  was  cited  by  both  parties 
in  the  argument.  ^^  The  objection  that  this  custom  is 
only  beneficial  to  the  lord,  and  greatly  prigudicial  to 
the  tenants,  is,  we  think,  of  no  weight;  for  it  might 
have  a  reasonable  commencement  notwithstanding,  for 
the  lord  might  take  less  for  the  land  on  account  of  this 
disadvantage  to  his  tenant  But  the  true  objections  to 
this  custom  are,  that  it  is  uncertain  and  likewise  un- 
reasonable, as  it  may  deprive  the  tenant  of  the  whole 
benefit  of  the  land^  and  it  cannot  be  presumed  that  tie 
tenant  atjirst  would  come  into  such  an  agreement.^ 

The  custom  thus  held  invalid  was  this,  that,  <^  when 
and  as  often  as  the  lord  of  the  manor  or  his  tenants  of 
the  collieries  or  coal  mines "  *^  have  sunk  pits  in  the 
freehold  lands  in  HaUon^^  ^^  for  the  working  of  the  said 
collieries  there  to  get  coals  coming  and  arising  from 
thence,''  the  lord  and  his  tenants  <^  have  used  and  been 
accustomed  to  throw  cast  and  place''  ^Uhe  earth  clay 
stones "  &C.    "  coming  therefrom  together  in  heaps  on 

(o)   }FiUes,  360. 
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tmue,  and  to  "  place  ^*  wood  there  for  the  necessary  use 

of  the  said  pits,  and  to  take  and  carry  away  from  thence       ^"^^ 

with  carts  "  "  part  of  the  said  coals  so  laid  and  placed         ^^^ 

GAAmmu. 

there,  and  to  burn  and  make  into  cinders  there  other  part 
of  the  said  coab  "  *^  at  bis  and  their  will  and  pleasure." 

Lord  Chief  Justice  WiUes^  after  pointing  out  the  un- 
certainty of  the  alleged  custom,  proceeds :  ^  And  oei> 
tainly  no  custom  can  be  more  unreasonable  than  the 
present.  It  may  deprive  the  tenant  of  the  whole  profits 
of  the  land ;  for  the  lord  or  his  tenants  may  dig  coal 
pits  when  and  as  often  as  they  please,  and  may  in  such 
case  lay  their  coals  &c.  on  any  part  of  the  tenant's  land, 
if  near  to  such  coal  pits,  at  what  time  of  the  year  they 
please,  and  may  let  them  lie  there  as  long  as  they 
please;"  "  so  they  may  be  laid  on  the  tenant's  land  and 
continue  there  for  ever,  though  it  may  be  more  conve- 
nient for  the  lord  to  bring  them  on  his  own  land,  which 
is  absurd  and  unreasonable." 

The  case  was  removed  by  writ  of  error  from  the 
C!ourt  of  Common  Pleas  into  this  Court:  after  being 
argued  several  times,  the  judgment  was  unanimously 
affirmed  (a).  Lord  Chief  Justice  Lee  said  {b)  that  the 
question  was,  ^  whether  this  was  a  reasonable  lex  loci, 
which  they  held  it  not  to  be,  inasmuch  as  it  laid  a  great 
burden  upon  the  land  of  the  plaintiff,  without  any  con- 
sideration appearing,  either  pnblic  or  private.  That  it 
savoured  of  an  arbitrary  power,  and  might  (as  laid)  put 
it  in  tlie  power  of  the  lord,  totally  to  deprive  the  tenant 
of  the  benefit  of  the  land,  there  being  no  restriction  in 
time,  and  the  word  near  was  too  vague  and  uncertain.'' 

(a)  WUkes  v.  Broadbeni,  1  WUs,  63.     S,  C.  2  Str.  1224. 

(b)  2Stra.  1225. 
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The  report  in  Wihon^  after  meotioniDg  the  vagueness 
of  that  word,  remarks  also  that  the  custom  is  *<  very 
unreasonable!  for  it  laid  such  a  great  burden  upon 
the  tenant's  land,  without  any  consideration  or  ad- 
vantage to  him,  as  tended  to  destroy  his  estate^  and 
defeat  him  of  the  whole  profits  of  his  land,  and  savours 
n^uch  of  arbitrary  power,  being  pleaded  to  be  at  the 
will  and  pleasure  of  the  lord,  and  to  do  it  as  often,  and 
when  he  pleases;"  <^  and  what  was  said  at  the  bar 
touching  the  public  utility  of  coal  pits  to  the  realm  can- 
not be  considered,  for  the  pits  may  be  worked  without 
this  custom,  for  ought  that  appears  to  the  contrary  ;** 
*^  and  to  support  this  custom  would  be  to  take  away 
the  whole  benefit  of  the  land  granted  originally  to  the 
copyholder  by  the  lord;  and  it  is  a  void  custom  and 
contrary  to  law,  that  the  lessor  shall  have  common  en- 
counter  son  demise  quia  est  part  del  chose  demise. 
Palm.  212.  (a)  and  this  custom  being  pleaded  to  be  at 
the  will  and  pleasure  of  the  lord,  tends  to  make  him 
judge  in  his  own  cause,  which  the  law  will  not  endure." 
There  can  be  no  necessity  for  shewing  by  a  com- 
parison of  details  that  the  custom  now  pleaded  is  far 
more  oppressive  than  that  which  was  thus  deliberately 
condemned  by  both  courts.  The  words  "  at  the  will  and 
pleasure  of  the  lord  "  do  not  indeed  appear  in  the  pre- 
sent record ;  but  such  is  the  efiect  of  the  claim ;  for  the 
lessee  of  the  Duchy  and  his  subtenants  assume  the 
power  of  entering  any  lands  within  the  manor,  and 
searching  for  minerals  without  any  restriction  as  to 
times  and  seasons,  or  the  mode  of  occupation  or  cul- 
ture. Several  cases  were  cited  to  shew  that  such  a 
custom  might  be  valid.     The  most  recent,  Paddock  v. 


(a)  mUey.St^er,  Palm,  2lh 
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Foreslet*  (a)^  though  arising  in  the  same  district,  has  no  QueenU  Bench. 

bearing  whatever  on  the  point  before  us.     The  plaintiff 1_  _ 

there  sued  for  trespass  in  digging  and  talcing  away  his 
land  and  the  coal  ore  there.  The  defendant  justified 
in  his  third  plea  under  a  custom  stated  generally,  and, 
in  his  fourth,  under  the  same  custom  as  qualified  by  a 
right  to  compensation.  The  general  custom  was  tra- 
versed :  under  the  special  custom,  the  defendant  pleaded 
that  he  had  made  sufficient  compensation.  At  a  trial 
at  bar  in  the  Court  of  G}mmon  Pleas,  the  jury  foutid 
the  compensation  insufficient  (i),  and  the  Court  directed 
a  verdict  for  the  plaintiff*  on  the  third  plea,  holding  that 
it  was  not  supported  by  proof  of  the  qualified  custom. 
The  injury  to  foundations  was  in  no  way  connected  with 
that  trial. 

The  greatest  reliance,  however,  was  placed  on  some 
decisions  in  which  a  custom  derogatory  to  the  lord's 
oral  grant  has  been  holden  valid.  Bateson  v.  Green  {c) 
is  the  strongest  of  these  cases,  w*here  the  lord  of  a 
manor  defended  himself  successfully  against  a  com- 
moner whose  extent  of  common  he  had  curtailed  by 
taking  clay,  on  proof  that  the  lord  had  constantly  done 
so.  The  language  of  Lord  Kenyon  is  certainly  large, 
though  considered  by  Bayley  J.  in  Arlett  v.  Wlh  (d)  to 
be  subject  to  some  restriction.     If,  indeed,  it  must  be 


(a)  SJf.^G.  903. 

(6)  llie  compeniiation  was  found  suffideot.  See  the  report,  p.  923. 
The  entry  of  the  verdict  is,  however,  inaccurately  stated  in  the  report,  as 
to  the  fint  and  second  issues.  The  verdict  on  the  plea  of  KoC  goHty  was 
fcM*  the  defendanta  as  to  getting  the  earth,  soil  and  stones,  and  for  the 
plaintiff*  as  to  the  residue.  On  the  plea  of  Not  possessed,  the  verdict 
was  for  the  defendants  as  to  the  coals,  culm,  ore  and  other  minerals,  and 
for  the  plaintiff  as  to  the  residue.  The  defendants  had  also  a  terdict 
on  tlie  fourth  plea,  besides  others ;  and  they  had  accordingly  judgment 
as  to  all  the  complaint. 

(c)  5  T.  R.  411.  (d)  7  B.iC.  346. 


790 


Q.B.    HILARY  VACATION, 


Fokme  r. 
1844. 

HiLTOK 

r. 

Earl 
Graxvillk. 


taken  to  import  that  a  lord,  after  grantiDg  rights  of 
common,  may  help  himself  to  any  portion  of  the  com- 
mon land  to  the  exclusion  of  his  grantees,  such  a  doc- 
trine is  incompatible  with  many  other  cases,  and  cannot 
be  supported  in  principle.  The  two  decisions  in  the 
notes  to  Bateson  v.  Green  {a)  are  much  more  cautiously 
worded :  and  in  that  of  Foikard  v.  Hemmett  (6)  Lord 
Chief  Justice  De  Grey  expressed  himself  conformably  to 
what  we  consider  the  true  legal  principle.  *'  The  de- 
fendants  justify  under  the  usage.  I  will  not  call  it  a 
custom,  because  I  look  on  it  as  a  reserved  right  of  the 
lord ;"  and  assuredly  whatever  the  lord  can  reasonably 
be  supposed  to  have  reserved  out  of  his  grant  the  usage 
may  adequately  prove  that  he  did  reserve.  But  a  claim 
destructive  of  the  subject  matter  of  the  grant  cannot  be 
set  up  by  any  usage.  Even  if  the  grant  could  be  pro- 
duced in  specie,  reserving  a  right  in  the  lord  to  deprive 
his  grantee  of  the  enjoyment  of  the  thing  granted,  such 
a  clause  must  be  rejected  as  repugnant  and  absurd.  That 
the  prescription  or  custom  here  pleaded  has  this  de- 
structive effect,  and  is  so  repugnant  and  void,  appears  to 
us  too  clear  from  the  simple  statement  to  admit  of  illus- 
tration by  argument 

Our  speedy  decision  was  requested  by  both  parties : 
and  our  opinion,  being  clear,  ought  not  to  be  delayed. 
If  It  is  wrong,  it  may  be  placed  immediately  in  the 
proper  train  for  correction  (c). 

Judgment  for  plaintifT. 

(a)  5  T,  /?.  411. 

(Jb)  5T,R.  417.,  note  (a)  to  Bateson  ▼•  Green, 

(c)  The  issues  of  fact  were  tried  at  the  Stajffordshire  summer  astiies^ 

1844,  before  TindtU  C.  J.,  when  a  verdia  was  found  for  the  plaintiflT  on 
all  the  issues.  A  rule  nisi  for  a  new  trial  was  obtained  in  Michaelmas 
tenn,  1844,  and  was  made  absolute  in  the  vacation  after  Trmily  tenn^ 

1845,  on  grounds  not  involnng  the  points  raised  in  the  above  reported 
case. 


.  VII.  VICTORIA.  ISi 

I 

Queen*t  Bench, 
1844. 


Grevillk  against  Chapman,  Hsnbt  Lamb  and  Saturday, 

^^  rrs  T  February  lOOi. 

Ihomas  Lamb. 


c 


ASE.     The  first  count  charged  that,  before  and  at  Declaration  for 

1        .  n    \  •    •         «  t     -mr       ^^^^  alleged 

the  time  of  the  committing  &c.,  to  wit  25th  May  that  a  horse 


race  was  run 


1 842,  a  certain  race,  called  The  Derby  Race^  had  been  ^^^  sukes 
and  was  run  at  a  certain  place  called  Epsani  Downs  near  ^^i^q  *"**' 
EpsoTHy  in  Surrey,  by  and  between  a  certain  horse  called  7*2^^?^  ^^ 
Attila  and    a    certain   other  horse    called  Robert   de  scribers,  at 

which  a  horse 

Gorham  and  divers  other   horses,  for   certain   stakes,  c.  bad  been 

entered,  and 

amounting  altogether  to  a  large  sum,  to  wit   9,100/.,  the  owner  was 

.  •         ••  1  ^     .»      entitled  either 

subscribed  by  divers,  to  wit  182,  subscribers ;  that  Atttla  to  let  such 

won  the  race  and  Robert  de  Gorham  came  in  second :  withdraw  him : 

and,  before  the  race  was  run,  a  certain  horse  called  iSr'aft^r°c. 

Canadian  had   been  and   was   entered  as   one  of  the  ^««^niered 

and  before  and 

horses  for  running  the  same ;  and  the  owner  thereof  was  "^  ^e  ^™e  of 

°  ^  the  race,  be- 

entitled  to  have  the  same  run  in  the  same  race,  or  to  came  owner  of 

C, ;  that  C, 

withdraw  the  same  from  the  running  in  the  same,  as  he  became  lame 
might  think  fit;  that,  after  the  said  horse  called  Canadian  run,  and  plain- 
had  been  entered  to  run  the  race,  and  a  short  time  him7tharde- 
before  the  race  was  run,  to  wit  9th  May  1842,  plaintiff  [f,htd"a  ifbdi 

which  was  set 
«  out,  and  which 

imputed  that  plaintiff  had  betted  against  C,  remarked  on  the  time  ait  which  the  lameness 
appeared,  and  stated  that  the  withdrawing  him  was  an  infernal  robbery.  Defendants  pleaded 
Not  guiltj,  and  several  pleas  in  justiScation,  some  alleging  in  substance  the  truth  of  the 
above  imputations ;  but  all  the  issues  were  found  for  plaintiff:  and  it  did  not  otherwise 
appear  on  the  record  that  plaintiff  had  in  fact  betted. 

Held,  that  the  plaintiff  was  entitled  to  recover,  for  that  there  was  no  illegality  in  a  horse 
race  run  without  fraud  ;  and,  even  if  there  were,  plaintiff  was  entitled  to  protection  of  his 
character  in  respect  of  other  matters  connected  with  the  transaction. 

Although,  in  the  course  of  plaintiff's  evidence,  for  the  purpose  of  identifying  himself  as 
the  party  libelled,  he  shewed  that  he  had  actually  betted  more  than  10^  on  the  event  of  the 
race. 

A  witness  for  plaintiff  stated,  on  cross  examination,  that  by  the  rules  of  The  Jockey  Club 
the  owner  of  a  horse  might  bet  againit  his  own  horse  and  then  withdraw  him.  Held,  that 
the  witness  might  be  asked^  on  re<^xamination,  whether  he  did  not  consider  such  conduct 
dishonourable. 
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_.   *_     and  at  the  time  when  the  race  was  run,  and  also  at  the 

GftXTiLLE      i\^^  when  Canadian  was  withdrawn  from  the  race  as 
▼. 

Chatmah.  after  mentioned,  was  the  owner  of  Canadian  ;  and,  but 
for  the  unfitness  of  the  same  to  run  in  the  said  race  as 
after  mentioned,  it  was  the  intention  of  plaintiff  that  tlie 
same  should  run,  and  the  same  would  have  run,  in  the 
same :  that,  a  short  time  before  the  race  was  run,  to  wit 
2Sd  May  1842,  Canadian  was  discovered  to  be  and  was 
lame,  and  was  afterwards,  to  wit  23d  May  1842,  carried 
and  conveyed  in  a  van  to  Epsom  aforesaid  in  order  that 
the  said  last  mentioned  horse  might  run  in  the  said  race 
if  he  should  be  able  or  in  a  fit  or  proper  state  so  to  do : 
that  the  said  horse  continued  to  be  and  was  lame  from 
the  day  and  year  last  aforesaid  until  a  certain  other  day 
shortly  before  the  race  was  run,  to  wit  until  24th  May 
1842,  when,  the  said  horse  being  and  continuing  lame 
and  unfit  to  run,  and  incapable  of  running  in  the  race, 
and  being  then  in  such  a  state  that  it  would  have  been 
injurious  to  him  to  run  in  the  said  race,  plaintiff  with- 
drew him  from,  and  would  not  suffer  or  permit  him  to 
run  in,  the  said  race ;  nor  did  the  same  run  therein :  that, 
at  the  time  of  the  withdrawing  of  the  said  horse  from  the 
said  race  as  aforesaid,  there  was  no  probability  that  the 
said  horse  could  recover  his  said  lameness  in  time  to 
run  or  be  fit  or  capable  to  run  in  the  said  race ;  and 
that  the  said  horse  continued  and  was  lame  and  unfit 
and  incapable  to  run  in  the  said  race  until  and  at  the 
time  when  the  same  was  run.  That,  before  the  running 
of  the  race,  and  before  and  at  the  time  of  the  committing 
Sec,  divers  persons  had  associated  themselves  together, 
and  formed  a  club  called  Tlie  Jockey  Club^  and  plaintiff 
had  become  and  was  a  member  of  that  club*    And, 
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before  and  at  the  time  of  the  commitline  of  the  grievance  Queem's  Bmc*. 
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by  the  defendants  as  hereafter  menttoned,  the  principal  [__ 

and  ordinary  significatioa  and  neaniiig  of  a  statement  or  Ou^nu.* 
the  term  that  a  person  had  betted  ten  thousand  to  three  CaAncAH. 
hundred  against  a  horse  entered  and  engaged  for 
running  a  race  with  i»iothec  hone  or  horses  was  and 
still  is  that  be  had  betted  and  wagered  with  another 
person  or  persons  IO9OOOU  to.  300L  that  snch  horse 
would  not  win  sueh  rac^  and  that  such  last  mentioned 
person  or  persons  had  betted  and  wagered  with  him 
BOOL  to  10,000/.  that  such  horse  would  win  the  said 
race*  And,  before  and  at  the  time  of  the  committing  Sec 
(similar  explanation  of  a  bet  of  lO^OOM.  to  \00L\  And, 
before  and  at  the  time  of  the  committing  &&«  the  prin* 
cipal  and  ordinary  signification  and  meaning  of  s  state- 
ment or  the  term  that  a  person  bad  laid  the  odds  to  the 
amount  of  1500/*  more,  when  made  and  used  in  te* 
ference  to  a  previous  statement  that  such  person  had 
betted  and  wagered  with  another  person  or  persons  a 
large  sum  of  money  to  a  less  sum  that  a  horse  entered 
and  engaged  to  run  a  race  with  other  horses  would  not 
win  such  race,  was  and  still  is  that  he  had  still  further 
betted  and  wagered  with  another  person  or  persons  to 
the  amount  of  1500L  to  a  sura  or  sums  not  amounting 
to  1500/.  that  such  horse  would  not  win  such  race. 
Yet  defendants,  well  knowing  &c«,  but  contriving  &c.,to 
injure  plaintiff  in  his  good  name  &c.,  and  to  bring  him 
into  public  scandal  &c.,  and  to  cause  it  to  be  si&pected 
and  believed  ttuM.he  the  plaintiff  had  been  and  was  gaflty 
of  the  misconduct  after  mentioned  to  have  been  imputed 
to  his  charge,  heretofore,  to  wit  29th  May  1842,  in 
a  certain  newspaper  called  ^^Sfmi^Ty  Times^^'  fidsely, 
wickedly  and  roaliciouslyi  did  publish  a  certain  false, 
VOL.  V.  N.  8«  S  c 


784 


Q.B.    HILARY  VACATION, 


Volmme  K 
1844. 

Okbyiluc 
▼. 

CHArjfAV. 


scandalous^  maUcious  and  defiunatory  libel,  containiDg 
the  false,  scandalous,  malicious,  &c.  matter  following,  of 
and  concerning  plainti£^  and  of  and  concerning  the  said 
race  so  run  as  aforesaid,  and  of  and  concerning  the  said 
horse  called  Canadian  and  the  said  horse  called  Robert 
de  Gorham^  and  of  and  concerning  the  said  horse  called 
Canadian  having  been  so  entered  and  engaged  to  run 
the  said  race,  and  of  and  concerning  the  same  having 
been  so  taken  to  Epsom  as  aforesaid,  and  of  and  con- 
cerning the  withdrawing  of  the  said  horse  called  Cana-- 
dian  from  the  race  aforesaid,  and  of  and  concerning  the 
24th  day  o(May  1842,  and  also  of  and  concerning  the 
said  association  and  club  called  JTie  Jockey  Club  (that  is 
to  say): 

<<  And  now,  to  wind  up  with  a  few  words  on  the  Cana- 
dian affiur  "  (meaning  the  withdrawing  of  the  said  horse 
from  the  said  race  as  aforesaid),  *'  to  what  a  degree  of 
degradation  and  contempt  is  The  Jockey  Ckib*^  (meaning 
the  said  association  &c)  *^  reduced,  when  its  own  mem- 
bers, the  turf  legislators  themselves,  laugh  to  scorn  the 
power  of  its  laws,  and  publicly  and  unblushingly  charge 
each  other  with  practising  a  most  iniquitous  system  of  turf 
trickery  and  deceit.  The  scene  that  was  enacted  at  the 
Spread  Eagle  at  Epsom  on  Tuesday  night "  (meaning  the 
night  of  Tuesday  the  24th  oiMay  1842  aforesaid)  *'  will, 
it  is  to  be  hoped,  from  the  exposure  that  took  place, 
operate  as  a  caution  to  the  honest  better  to  distrust  tlie 
man,  however  high  his  rank,  who,  after  having  laid  his 
thousands  against  a  horse,  becomes  its  purchaser  within 
a  few  weeks  before  tlie  race  comes  off,  for  which  that 
horse,  by  his  public  performance,  has  elevated  himself 
into  very  high  favour,  and  to  whose  capabilities  there  is 
ever}'  probability  attached  that  he  wiU  pull  triumphantly 
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through.  Canadian  "  (meaning  Sec.),  ^*  the  stable  com- 
panion of  Bobert  de  Gorham**  (meaning  &c.),  <<  could 
give  the  latter  a  large  lump  of  weight  and  still  beat  him 
cleverly.  What  conclusion,  then,  may  we  draw  from 
this  feet,  as  to  the  probable  issue  of  the  Derh/"  (meaning 
the  said  race  &c.),  '^  had  Canadian "  (meaning  &c) 
^^  started  "  (meaning  started  in  the  said  race)  ?  ^^  But 
Canadian  "  (meaning  &c.)  ^*  was  sold ;  and  a  lame  ex- 
cuse is  better  than  no  excuse  at  all*  The  horse" 
(meaning  the  said  horse  called  Canadian)  ^^  is,  however, 
brought  to  the  appointed  place  of  contest:  the  de- 
ception is  carried  on  until  the  very  day  before  the  race  ^ 
(meaning  &c.) ;  *'  and  then  the  bubble  bursts.  The 
horse"  (meaning  the  said  horse  called  Canadian)  '^  is, 
at  the  eleventh  hour  nearly,  discovered  to  be  lame  and 
must  therefore  be  drawn  "  (meaning  withdrawn  from  the 
said  race).  ^^  Was  the  horse  "  (meaning  the  said  horse 
called  Canadian)  *<  lame  when  he  got  into  the  van  or 
when  he  came  out  of  it  ?  That  is  the  question.  Why 
it  was  fearlessly  declared,  in  the  presence  of  a  large  body 
of  the  sporting  fraternity,  at  the  place  previously  alluded 
to,  that  the  then  owner  of  Canadian  (meaning  plaintiff) 
"  had  on  the  <  Thousand  Day,*  at  Newmarketj  stated 
that  he"  (meaning  plaintiff)  ^*  had  betted  ten  thousand 
to  three  hundred  against  the  horse  "  (meaning  the  said 
horse  called  Canadian)^  <<  and  which  bet  he"  (meaning 
plaintiff)  <^  considered  at  the  time  that  it  was  laid  to  be 
a  good  one:  that,  when  Canadian**  (meaning  &c.) 
^'  fell  lame,  he  had  betted  ten  thousand  to  one  hundred 
against  him  "  (meaning  the  said  horse  called  Canadian) ; 
^^  and  that,  on  that  very  day  "  (meaning  24th  May  1842 
aforesaid),  ^<  he"  (meaning  plaintiff)  **  had  laid  the  odds 
to  the  amount  of  one  thousand  five  hundred  more.     If 
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GuYiLLi  impugned,  and  he  even  offered  to  appear  before  any 
Chaymak.  tribunal  and  take  oath  as  to  its  truth,  then  the  denounce- 
ments that  the  Canadian  aflSiir"  (meaning  the  with- 
drawing of  the  said  horse  called  Canadian)  *^  from  the 
said  race  as  aforesaid  was  *  nothing  short  of  an  infernal 
robbery  '  are  fully  justified ;  and  an  indelible  blot  will 
henceforth  lie  on  the  escutcheons  of  those  persons" 
(meaning,  amongst  others,  the  plaintiff)  **  who  perpe- 
trated it."    By  means  Sec 

Pleas.    1.  Not  guilt}'.    Issue  thereon. 

2.  That  it  was  not  plaintiff's  intention  that  the  horse 
Canadian  should  run,  in  manner  &c.    Issue  thereon. 

3.  That  the  horse  was  not  discovered  to  be,  nor  was» 
lame  before  he  was  carried  and  conveyed  in  the  van,  in 
manner  &c.    Issue  thereon. 

4.  That  the  horse  was  not  lame  or  incapable  of  run- 
ning, in  manner  &c.    Issue  thereon. 

5.  That,  after  the  horse  had  been  entered,  and  before 
plaintiff  became  owner,  plaintiff  betted  sums  of  money, 
each  exceeding  10/.,  that  the  horse  would  not  win  the 
race,  with  divers  persons  who  betted  with  plaintiff 
that  the  horse  would  win :  that  plaintiff  had  stated  on 
the  T/iousandDay  at  Newmarket  that  he  had  bet  10,000/. 
to  300/.  against  the  horse  winning,  and  considered  the 
bet,  when  laid,  to  be  a  good  one:  that  he  had  also 
stated  that,  when  the  horse  became  lame,  he  had  betted 
10,000/.  to  100/.  against  the  horse  winning:  that  plain- 
tiff afterwards  became  owner  of  the  horse  for  the  pur- 
pose that  he  might  dishonestly  and  dishonourably  with- 
draw the  horse  from  running  and  winning,  and  that 
plaintiff  might  thereby  win  the  moneys  &c :  whereupon 
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the  defendants   &c.   (justification).      Replication,  De  Qu^nysgnck. 
injuria.     Issue  thereon. 
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6.  That,  after  the  horse  had  been  entered »  to  wit      G»itiu.i 


T. 


10th  April  1842,  called  in  the  supposed  libel  The  Chafmaic. 
Thousand  Day  at  Newmarietj  plaintiff  stated  that  he  had 
betted  10,000^  to  SOO/.  against  the  horse's  winning  the 
race,  and  that,  when  the  horse  fell  lame,  he  had  betted 
10,000/.  to  100/.  against  the  horse's  winning  the  race; 
averment  that,  after  the  horse  bad  been  entered,  to  wit 
IsX.  January  1842,  and  on  divers  &c.  afterwards,  plaintiff 
did  bet  with  other  persons  sums  of  money  each  exceed- 
ing 10/.,  and  amounting,  to  wit,  to  30,000/.,  that  the  horse 
would  not  win :  that  plaintiff  afterwards,  and  before  the 
race  was  run,  to  wit  24th  May  1842,  without  any  fair,  just 
or  proper  cause  in  that  behalf,  wrongfully,  dishonestly 
and  dishonourably  withdrew  the  said  horse  from,  and 
would  not  suffer  or  permit  the  same  to  run  in,  nor  did 
the  same  run  in,  the  said  race ;  with  the  intention,  and 
for  the  purpose  and  in  order,  that  the  plaintiff  might 
thereby  win  the  said  moneys  &c. :  wherefore  defendants 
&c.  (justification).  Replication,  De  injuria.  Issue  thereon* 
7.  That,  after  the  horse  had  been  entered,  to  wit  1st 
December  1841,  plaintiff  did  bet  with  divers  persons 
sums  of  money  each  exceeding  10/.,  and  amounting,  to 
wit,  to  80,000/.,  that  the  horse  would  not  win;  that 
plaintiff  afterwards,  and  before  the  race  was  run,  to  wit 
24th  May  1842,  wrongfully,  dishonestly  and  dishonour- 
ably caused  and  procured  the  said  horse  to  become, 
and  the  same  then  was,  by  such  cause  and  procurement, 
lame  and  unfit  to  run,  and  incapable  of  running  in  and 
winning  the  said  race;  and  plaintiff  so  caused  and  pro- 
cured the  said  horse  to  become  lame  and  unfit  to  run, 
and  incapable  of  running,  in  the  said  race,  with  the 
Sod 
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intention,  and  for  the  purpose  and  in  order,  that  plain<« 
tiff  might  thereby  win  the  said  moneys  Sec :  wherefore 
defendants  &c.  (jastification).  Replication,  De  injuria. 
Issue  thereon. 

On  the  trial,  before  Lord  Abinger  C  B.,  at  the&im^ 
summer  assizes  1842,  the' publication  was  proved;  and 
evidence  was  given  as  to  the  lameness  of  the  horse,  and 
the  circumstances  under  which  he  was  entered  and  with* 
drawn.  It  was  proved  by  plaintiff  that  he  was  the  owner 
of  Canadian  at  the  time  of  the  withdrawing,  and  bad, 
at  that  time,  bets  against  Canadian's  running,  amount- 
ing to  sums  considerably  above  10/.  This  appeared  on 
the  examination  in  chief:  but  it  also  appeared  that,  if 
Canadian  had  won  the  race,  the  plaintiff  would  have 
won  a  considerable  sum  more  than  he  gained  by  the 
withdrawing.  A  witness,  called  for  the  plaintiff,  stated, 
on  cross  examination,  that  he  was  a  member  of  7%^ 
Jockey  Club,  and  that  the  owner  of  a  horse  entered  for 
the  race  was  entitled  to  withdraw  him  without  giving 
any  reason,  and  such  owner,  if  he  had  betted  against 
the  horse's  winning,  would  be  entitled  to  receive  the 
money.  The  witness,  on  re*examination,  was  asked 
what  was  his  opinion  respecting  the  morality  of  a  case 
where  a  party  has  betted  against  his  own  horse,  and 
afterwards  withdraws  him.  The  counsel  for  the  de- 
fendants objected  to  the  question ;  but  the  Lord  Chief 
Baron  overruled  the  objection.  The  witness  then  an- 
swered as  follows.  "  It  is  not  consistent  with  the 
principles  of  honour  for  a  person  to  bet  largely  against 
his  horse  and  then  to  withdraw  him.  No  person  who 
acted  according  to  the  principles  of  honour  would  be 
guilty  of  a  thing  of  the  kind.  I  think  that  no  man 
guilty  of  such  an  act  would  be  tolerated  in  society. 
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should  think  he  would  be  expelled.     I  should  vote  for * 

his  expulsion."  G»«titLt 

At  the  close  of  the  plaintiflTs  casey  the  counsel  for  the  CaAniAir. 
defendants  contended  that,  upon  the  evidence,  no  action 
was  maintainable,  inasmuch  as  the  plaintiff  founded  his 
complaint  upon  a  grievance  which  afifected  him  only  in 
the  character  of  a  party  who  had  committed  the  illegal 
act  of  betting  to  the  amount  of  more  than  10{.  upon  a 
horse  race  (a).  The  Lord  Chief  Baron  held  that  this 
did  not  prevent  the  plaintiff's  recovering  in  the  pre- 
sent action. 

Verdict  for  plaintiff  on  all  the  issues. 

In  Michaelmas  term,  1842,  Sir  W.  W.  FoUett^  Soli* 
citor  General,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
grounds  of  misdirection  and  the  reception  of  improper 
evidence. 

In  last  Michaelmas  vacation  (b\ 

Thesiget'f  Peacock  and  Hodges  shewed  cause.  First, 
as  to  the  objection  from  the  supposed  illegality.  No 
objection  to  the  legality  can  be  taken  under  the  plea  of 
Not  guilty;  and  the  other  pleas  have  no  application  to 
such  a  point.  The  plea  of  Not  guilty  denies  only  the 
publication,  the  meaning  alleged,  and  the  malice :  it  has 
the  same  effect  as  a  plea  of  Not  guilty  to  a  declaration 
for  slander,  which  puts  in  issue  nothing  that  the  same 
plea  would  not  have  put  in  issue  before  the  New  rules ; 

(a)  See  ShilGio  v.  Theed,  7  Bmg,  405- ,  and  the  other  muthoriUet  re- 
ferred  to  in  Betiiinck  t.  Connop,  antd,  p.  693.  Alio  itat  8&9  Fiei» 
c.  109.  ss.  15.  and  18. 

(6)  November  27th,  1843.  Before  Lord  Denmmi  C.  J.,  CoUridgf, 
and  Wightman  Js. 
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!.  _  bets  having  been  laid  arose  upon  the  evidence  for  the 

GaiTiLLi      plaintiff;  and  it  will  be  contended  that,  although  the 
CBAncAv.     defendants   could  not   have   given    evidence  of  facts 
shewing  illegality,  they  are  entitled  to  object  to  the  ille« 
gality  when  the  plaintiff  himself  rests  his  case  upon  facts 
which  shew  it.     But  the  libel  itself  imputes  the  fact  of 
the  betting  as  well  as  the  fact  of  the  fraud :  the  laying 
of  the  bets  was  not  a  necessary  part  of  the  plaintiff's 
case.     In  Fenwick  v.  Lqycock  (b)  the  plaintiff's  evidence 
disclosed  a  contract  alleged  to  be  illegal:  but  it  was 
held  that  the  objection  could  not  be  taken  on  a  plea  of 
Nunquam  indebitatus.     The  cases  which  will  be  relied 
upon  for  the  defendants  are  distinguishable.    In  Morris 
v.  Langdale  {c\  on  special  demurrer,  a  declaration  for 
slander  was  held  bad,  because  it  stated,  by  way  of  in- 
ducement, that  the  plaintiff  was  a  jobber  in  the  funds, 
and  complained  that  the  defendant  slandered  the  plain- 
tiff as  such  jobber :  and  the  Court  held  that  it  did  not 
sufficiently  appear  that  the  trade  was  legal.    But  here  the 
declaration  does  not  allege  the  betting ;  and  the  record 
shews  no  illegality,  except  from  the  defendants'  impu- 
tation.    So  in  Hunt  v.  Bell  {d)  the  illegal  occupation,  to 
which  the  slander  referred,  was  necessarily  part  of  the 
plaintiff's  case :  so  was  the  fact  of  the  illegal  trade  in 
Manning  v.  Clement  (e).    In  the  case  last  mentioned,  in- 
deed, the  illegality  did  not  appear  on  the  record :  but  the 
inducement  stated  that  the  plaintiff  carried  his  trade  on 
in  an  honest  and  lawful  manner ;  and  it  was  held  that  the 
defendant  might  disprove  this,  under  a  plea  of  Not  guilty, 
by  shewing  that  the  trade  was  not  legally  carried  on:  and 

(a)  SB.ijId.  is.  (b)  1  Q.  B.  414. 

(c)  2B.i  P.  284.  ((/)  1  Bing.  1.     iS:  C.  7  B,  Moore,  S12. 

(e)  7  Bing,  362. 
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the  judgment  is  carefully  limited  to  this.    But,  accord-  Queen's  Bench, 
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would  rather  seem  that  Not  guilty  admits  even  the  g»itilli 
truth  of  such  an  inducement  (a).  Yrisarri  v.  ClemetU  (A)  Chafmak. 
shews  that,  although  a  party  cannot  recover  for  words 
spoken  of  him  in  respect  of  his  conduct  in  an  illegal  trans- 
action, he  may  for  words  spoken  x>f  him  in  respect  of  a 
distinct  matter  arising  out  of  such  transaction :  accord- 
ing to  the  principle  which  must  be  contended  for  on 
the  other  side,  if  a  man  be  charged  with  cheating  at 
dice,  he  cannot  recover,  because  if  he  had  played  at  dice 
it  would  have  been  illegal.  Secondly,  the  question  put 
on  re-examination  was  proper.  The  objection  is,  that 
the  enquiry  pointed  only  to  the  opinion  of  the  witness, 
which  is  a  species  of  evidence  admissible  only  on  ques- 
tions of  science.  But  it  was  put  in  order  to  explain 
the  answer  given  on  cross  examination.  That  answer, 
unexplained,  tended  to  shew  that,  according  to  the 
understood  rules  of  betting,  the  act  imputed  was  not 
dishonourable :  the  question  put  on  re-examination  was 
directed  precisely  to  this  point,  and  tended  to  explain  the 
former  answer.  And,  further,  the  question  was  admis- 
sible as  testing  the  witness's  knowledge  of  the  matter  on 
which  he  had  been  cross  examined. 

Sir  IV.  JV.  FoUetiy  Solicitor  General,  Edmn  Jamet 
and  J.  P.  Taylor^  contra.  First :  the  fact  of  the  betting 
is  essential  to  tlie  plaintiff's  complaint.  If  the  alleged 
libel  imputed  only  that  the  plaintiff  had  withdrawn  a 
horse  from  the  race,  there  could  have  been  no  ground 

(a)  See  Tttvernern.  iMiUf  5  Xlew  Ceu  678.;  Dunfordi,  Traitieif  19 
M.  j*  fr.  529. ;   Tmrmct  y.  GibUnst  ant^  p.  297. 
(6)  3  Bing.  43^» 
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of  complaint :  the  complaint  is  that  he  is  charged  with 
withdrawing  a  horse  upon  which  he  has  betted.  The 
criterion,  therefore,  suggested  on  the  other  side,  ia 
against  the  plaintiff:  the  matter  to  which  the  publica- 
tion relates  is  thus  not  collateral  to  the  ill^al  act,  the 
publication  being  actionable  only  upon  the  assumption 
that  the  illegality  has  occurred.  And  this  defence  arises 
upon  the  plea  of  Not  guilty,  because  it  shews  that  no 
libel  has  been  published,  inasmuch  as  the  conduct  of  a 
man  in  an  illegal  transaction  cannot  be  the  subject  of  a 
libel,  legally  speaking.  On  the  same  principle,  a  privi-^ 
l^[ed  communication  may  be  set  up  under  this  plea« 
Other  illustrations  are  given  in  Jeroiii  Nm  Bales  (a). 
A  special  plea  would  be  improper.  The  plaintiff,  on  this 
issue,  had  to  shew  what  the  defendants  were  charged 
with  publishing :  he  could  not  do  that  without  shewing 
that  he  had  engaged  in  betting,  and  therefore  could  not 
make  out  his  right  of  action  without  himself  insisting 
on  the  illegal  act.  This  defence  is  not  in  the  nature  of 
a  confession  and  avoidance,  as  a  justification  would  be :  it 
does  not  confess  any  right  of  action  in  the  first  instance. 
This  distinction  is  explained  in  Stepheris  Treatise  on  the 
Pruiciples  of  Pleadings  p.  229.  &c  (&)•  The  illustration 
suggested  on  the  other  side  is  really  against  the  plain- 
tiff: if  a  party  could  not  shew  that  he  was  libelled 
without  shewing  that  he  had  gambled  at  dice,  he  could 
not  recover.  It  would  not  be  a  libel  to  allege  that 
plaintiff  had  cheated  defendant  in  a  smuggling  trans- 
action. The  cases  which  have  been  mentioned  are 
therefore  in  the  defendants'  favour  even  upon  the  ex- 
planation suggested.    In  Hunt  v.  Bell  (c)  the  declaration 

(a)  JU  the  New  Rulet,  j^c.  p.  ISI.  note  (c),  4th  ed. 

(6)  5th  ed.  (c)  1  Bing.  1.    S,  C,  7  B.  Moon,  S19. 
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shewed  no  illegality:  but  it  became  necessary  for  the  Queen't Benek. 
plaintifF  to  call  evidence  which  disclosed  it  Here  the 
plaintiiF  could  not  identify  himself  as  the  subject  of  the 
libel  unless  he  shewed  the  betting.  The  same  principle 
runs  through  all  the  law.  <^  No  Court,'*  as  Lord  Mans^ 
Jleld  said  in  Hclman  v.  Johnson  (a)^  **  will  lend  its  aid  to 
a  man  who  founds  his  cause  of  action  upon  an  immoral 
or  an  illegal  act."  The  publisher  of  a  libellous  work 
cannot  maintain  an  action  for  piracy  of  his  work ;  Stock-' 
dale  y.  Ormhyn  (i).  [Lord  Denman  C.  J.  referred  to 
Stockdale  v.  Tarte  (c).]  There  the  jury  seem  to  have 
been  allowed  to  take  the  truth  into  their  consideration 
upon  a  plea  of  Not  guilty,  because  the  truth  was  neces- 
sarily a  part  of  the  plaintifPs  case.  Cases  of  actions  on 
contracts  primd  facie  legal,  as  Fenwidc  v.  Laycock  (d), 
are  inapplicable:  the  right  there  does  not  depend  upon 
that  which  creates  the  illegality.  It  is  urged  that  the 
publication  is  not  the  less  a  libel  because  it  imputes 
illegal  betting:  bgt  the  jury  were  told  by  the  Lord 
Chief  Baron  that  the  imputation  complained  of  was 
upon  the  plaintiff  in  his  character  of  a  better.  Secondly, 
it  is  manifest  that  the  only  effect  of  the  question  com* 
plained  of  was  to  obtain  the  witness's  personal  opinion 
as  to  the  nature  of  the  imputation.  That  is  not  legi- 
timate evidence.  In  Campbell  v.  Rickardsie)  it  was 
held  that,  in  an  action  relating  to  a  policy  of  insurance, 
underwriters  could  not  be  asked  whether  certain  inform- 
ation was,  in  their  opinion,  material  or  not  Ramadge 
v.  lh/an{g)  was  an  action  by  a  physician  for  a  libel 

(a)  1  Cowp.  341.  343.  (h)  S  B.  i  C,  173. 

(c)  4A.4;E.  1016. 

(d)  I  Q,  B»  4}4,      See  the  observation  of  Parke  B.  in  DahUree  t 
Hutchiruon,  10  M.  ^  IF.  85.  9«. 

(e)  5  B,  St  Ad.  840.  (g)  9  Bing.  333. 
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alleging  that  another  physician  had  refused  to  act  with 
the  plaintiff;  a  justification  was  pleaded :  and  it  was 
held  that  a  medical  witness  could  not  be  asked  his  opi- 
nion whether  such  other  physician,  in  refusing  to  act 
with  the  plaintiff,  had  honourably  discharged  his  duty  to 
the  profession.  If  the  evidence  ought  not  to  have  been 
received,  there  must  be  a  new  trial,  however  slight  the 
efifect  upon  the  verdict ;  Wright  v.  Doe  dem.  Tatham  (a). 

Cta\  (zdv.  vuU» 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court 

This  was  an  action  for  a  libel  on  the  plaintiff^  im- 
puting that  he  had  entered  a  horse  to  run  for  certain 
stakes  at  Epsom  races,  and  had  afterwards  fraudulently 
withdrawn  him  for  the  purpose  of  obtaining  an  unfair 
advantage  over  other  persons  with  whom  he  had  laid 
wagers  on  the  expected  race.  A  justification  was 
pleaded,  but  was  negatived  by  the  jury,  who  found  a 
verdict  for  the  plaintiff,  with  SOO^  damages. 

A  rule  nisi  for  a  new  trial  was  granted  on  two 
grounds. 

First,  that  the  plaintiff  presented  himself,  by  his 
evidence,  as  a  person  who  had  no  right  to  sue  in  a 
court  of  justice  for  injury  to  his  character.  The  objec- 
tion to  his  right  of  suing,  from  being  engaged  in  horse 
racing,  appears  on  the  record :  but  in  truth  it  is  wholly 
groundless.  For,  even  if  running  a  race  witliout  fraud 
were  altogether  prohibited  by  the  law,  still  the  party 
infringing  its  provisions  would  not  thereby  be  deprived 
of  all  protection  to  his  character  in  other  matters  con- 


(a)  7J.tfE.  SIS.  330. 
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nected  with  the  transaction  (in  support  of  which  pro-  Ouern**  B*iiek. 

position  numerous  authorities  were  quoted) :  but,  more- 

over,  the  fact  of  engaging  in  a  horse  race  is  not  in  itself      G*«^ii." 
an  illegal  act.  CuAmxH 

Another  ground  for  a  new  trial  was  urged ;  an  im- 
proper question,  supposed  to  have  been  allowed  in  the 
examination  of  Lord  John  Fiizrqy,  an  important  witness 
for  the  plaintiff,  who  described  the  mode  of  proceed- 
ing by  Tke  Jockey  Club  in  settling  disputes  between 
parties  engaged  on  the  turf. 

It  was  objected  that  the  question  related  to  the  view 
which,  in  the  witness's  opinion,  ought  to  be  taken  of  the 
moral  character  of  certain  regulations  made  by  The 
Jockey  Clubf  thus  transferring  to  the  witness  the  func- 
tions of  the  jury.  But,  when  we  look  at  the  course  of 
examination  of  that  witness,  we  think  that  such  was  not 
the  case.  The  libel  declared  on  consisted  in  imputing  to 
the  plaintiff  that  he  acted  dishonourably  in  withdrawing 
a  horse  which  had  been  entered  for  a  race.  It  appeared 
in  evidence  that  he  was  a  member  of  T/ie  Jockey  Clttb^ 
and  that,  according  to  their  rules,  those  who  may  have 
entered  their  horses  have  the  privilege  of  withdrawing 
them  before  the  race  is  run.  The  witness  had  stated 
that  disputes  on  such  occasions  are  referred  to  Tlie 
Jockey  Cluby  who  decide  according  to  justice  and  equity. 
In  his  cross  examination  he  was  asked  whether  the 
rules  did  not  give  power  to  a  subscriber  to  withdraw  his 
horse  at  his  own  pleasure  without  assigning  any  excuse, 
and  from  whatever  motive,  which  he  answered  affirm- 
atively. The  learned  counsel  then  asked  whether  in 
the  opinion  of  the  witness  such  a  proceeding  would  be 
according  to  justice  and  equity,  with  the  evident  design 
of  ascertaining  whether  The  Jockey  Club  would  be  likely 
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to  sanction  it  with  their  approvali  and  whether  a  sub- 
scriber, acting  from  the  fraudulent  motive  of  winning 
wagers  laid  by  him  against  bis  own  horse,  would  be 
entitled  to  the  award  in  his  favour.  The  witness  an- 
swered, that  such  conduct  in  his  own  opinion  would  be 
most  dishonourable.  And  it  followed,  from  his  own 
account  of  their  regulations,  that  a  subscriber  so  acting 
would  incur  disgrace  and  reprobation,  though  the  re- 
gulations, stated  in  general  terms  on  cross  examination, 
and  without  the  qualification,  might  have  led  to  the 
contrary  conclusion.  We  think  this  perfectly  free  from 
objection,  and  necessary  for  arriving  at  the  real  meaning 
of  the  evidence  given. 

Rule  discharged. 
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Carpue  against  The  London  and  Brighton 
Railway  Company. 

/^ASE.     The  declaration  charged  diat  the  Company,  The  London 

^^    t     n  1  1  .  #•     «  •    .  rt  «^  Brighton 

before  and   at  the  time  ot  the  committmg  &c.|  RaUvwyCom' 

were  the  owners  and  proprietors  of  a  certain  railway,  ^^7  ^  4"^ 

to  wit  The  London  and  Brighton  Bailway,  and  of  cer-  l^'^^^^'^* 

tain  carriages  used  by  them  for  the  carriage  and  con-  ^^"^  ^ ., 

veyance  of  passengers,  catde,  goods  and  chattels  in,  ^ay>  ^hich 

"  ^  ,  all  penons 

upon   and  along  the  said  railway  and  certain  other  weretohmye 
railways,  to  wit   The  London  and  Greenwich  Raihxy  using  with 
and  The  London  and  Croydon  Railway^  from  a  certain  ^^^l^eiAxo 
place,  to  wit  London^  to  a  certain  other  place,  to  wit  o/tSsre^? 
Brighton^  and  from  Brighton  aforesaid  to  London  afore-  JjJJ^^^  r® 
said,  for  hire  and  reward  to  them,  the  Company,  in  that  P«°y  "^^^  '^ 

empowered  to 

behalf;  and,  the  Company  being  owners  and  proprietors  proyide  loco- 

motive  engines 

of  the  first  mentioned  railway  and  the  said  carriages,  on  the  railway 

and  charge  for 
the  use  of 
them,  and  to  use  locomotive  engines  and  carriages  for  the  conveyance  of  passengers,  goods, 
&c.,  and  to  charge  for  such  conveyance,  in  addition  to  the  toll,  within  a  limited  amount 
It  was  enacted  that  no  action  or  proceeding  should  be  prosecuted  against  any  person  or 
corporation^^  anything  done  or  omitted  to  be  done  in  purtuance  nfthe  act,  or  in  the  execution 
ofthepowert  or  authorities  given  by  it,  without  twenty  days*  notice  in  writing.  jfk'^^      < 

Declaration  in  case  against  the  Company  charged  that  they  were  owners  of  the  railway, 
and  of  carriages  used  by  them  for  the  conveyance  of  passengers  along  it,  for  reward ; 
that,  they  being  owners  of  the  railway  and  carriages,  plaintiff,  at  their  request,  became  a 
passenger  in  one  of  the  carriages,  for  reward  to  them,  and  they  received  him  as  such  pas- 
senger ;  and  it  became  their  duty  to  use  due  care  and  skill  in  conveying  him.  Breach : 
that  they  did  not  use  due  care  and  sIdU  in  conveying  him,  but  took  so  Tittle  care  and  so 
negligently  and  unskilfully  conducted  themselves  in  carrying  him,  and  managing  the  car- 
riage in  which  he  was  passenger,  the  train  to  which  it  was  attached,  and  the  engine  whereby 
it  Mas  drawn  upon  the  Company's  railway,  that  the  carriage  was  thrown  off  the  rails  and 
plaintiff  injured. 

Held,  that  no  notice  of  action  was  necessary,  the  Company  being  sued  in  their  capacity 
of  carriers,  and  not  for  anything  done  or  omitted  imder  the  special  authority  of  the  act. 
Altliough,  for  the  purpose  of  shewing  that  the  accident  occurred  from  a  speed  which  was  im- 
proper under  the  circumstances,  evidence  was  given  that  the  rails  were  defective  at  the  spot. 

Per  Lord  Denman  C  J.,  at  nisi  prius.  The  plaintiff  proved  a  priroA  facie  case  of  nog- 
ligence  against  defendants  by  shewing  that,  when  the  accident  occurred,  the  train  and  rail- 
way were  exclusively  under  their  management. 
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for  the   purpose   albreMidy   plaintiff,    bereto&m  and 
before  the  committiBg  &c^  and  be&re  the  eommeace- 

Cakfce       ment  of  this  soit,  to  wit  2d  October  1841»  at  the  raqoest 
LonDoir  and    of  theCompaoy,  became  and  was  a  paswoger  in  one  of 

Railway  their  Said  carriages,  to  be  by  them  aafUy  and  securely 
carried  and  conreyed  thereby  on  a  certain  joemcy,  to 
wit  from  Lomdon  aforesaid  Co  Bri^don  aforesaid^  for 
certain  reasonable  reward  to  the  Company  in  that  behalf 
and  the  Company  then  received  pbuntiff  as  sach  pas- 
senger as  aforesaid :  and  tberenpon  it  became  and  was 
the  duty  of  the  Company  to  use  due  and  proper  care 
and  skill  in  and  aboat  the  carrying  and  coBTeying 
plaintiff  on  the  said  journey :  yet  the  Company,  not  re* 
garding  their  duty  in  that  behalf,  did  not  use  doe  and 
proper  care  and  skill  in  and  about  canying  and  con- 
veying plaintiff  on  bis  said  journey,  but  took  so  little 
care,  and  so  n^ligently  and  unskilfully  oondocted 
themselves  in  and  about  carrying  and  conveying  plain- 
tiff on  his  said  journey,  and  in  conducting  managbg 
and  directing  the  carriage  in  which  plaintiff  wa»  such 
passenger  as  aforesaid,  and  the  train  to  which  the  same 
was  attached,  and  the  engines  wherry  the  said  train 
was  drawn  upon  and  along  the  Company's  said  railway, 
that,  by  reason  of  such  want  of  care  and  skill  of  the 
Company,  the  carriage  which  contained  plaintiff  was 
then  thrown  and  cast  with  great  violence  from  and  off 
the  rails  of  the  last  mentioned  railway,  and  was  ilien 
overturned,  crushed  and  broken  to  pieces,  and  thereby 
plaintiff  was  thrown  out  of  the  said  carriage  with  great 
vk)lence,  and  was  grievously  bruised^  wounded  and 
injured ;  and  also,  by  means  of  the  premises,  plaintiff 
became  and  was  sick  &c*  (Various  allegatiooa  of 
damage)* 
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PleiL     Not  guilty.    Issue  thereon. 

On  the  trial,    before  Lord  Denrnan  C.  J.,  at  the  

Middlesex  sittings  after  Mic/iadmas  term,  1842,  it  ap-       Camji^ 
pearetl  that  tlie  accident  happened  when  the  plabtiff    LoKDowand 
was  being  conveyed  in  one  of  the  Company's  carriages. 


According  to  some  evidence  given  for  the  plaintiff, 
the  position  of  the  rails  had  been  somewhat  deranged 
at  the  spot  where  the  injury  took  place;  and  a  wit- 
ness expressed  his  opinion  that  the  train  must  have 
been  proceeding  at  a  speed  which,  considering  the  state 
of  the  rails  there,  was  hazardous.  Evidence  to  meet 
this  was  given  by  the  defendants.  At  the  close  of  the 
plaintiff's  case,  the  counsel  for  the  defendants  sub- 
mitted that,  under  sect.  253  of  stat.  7  ^.  4.  &  1  Vict, 
c,  cxix.  {a)  (local  and  personal,  public),  by  which  the 

(a)  "  For  making  a  railway  from  the  London  and  Crt^don  raDway  to 
Brigklon,  with  branches  "  &c. 

Sect.  1  incorporates  the  Company  by  the  style  of  '*  The  London  and  . 
Brigkion  Railway  Company.** 

Sect  3,  and  subsequent  sections,  empower  the  company  to  make  tlie 
railway,  and  give  the  ordinary  powers  of  taking  lands,  ftc. 

Sect.  130  enacts  "  That  if  the  said  railway  or  any  part  thereof  shall  at 
any  time  hereafter  be  abandoned  or  given  up  by  the  said  Company,  or, 
after  tlie  same  shall  have  been  completed,  shall  for  the  space  of  three 
years  cease  to  be  used  and  employed  as  a  railway,  then  and  in  such  case 
the  lands  so  purchased  or  taken  by  the  said  Company  for  the  purposes  of 
this  act,  or  otherwise  the  parts  thereof  over  which  the  said  railway  or  any 
part  of  such  railway  which  shall  be  so  abandoned  or  given  up  by  the  said 
Company  shall  pass,  shall  vest  in  the  owners  for  the  time  being  of  the  land 
adjoining  that  which  shall  be  so  abandoned  or  given  up  in  manner 
following,  that  is  to  say,  one  moiety  thereof  in  the  owners  of  the  land  on 
the  one  side,  and  the  remainder  thereof  in  th«  owners  of  the  land  on  the 
other  side  thereof." 

SecL  194  enacu  "  That  all  persons  shall  have  free  liberty  to  pass  along 
and  upon  and  to  use  and  employ  the  said  railway  with  carriages  pro- 
perly constructed,  as  by  this  act  directed,  upon  payment  only  of  such  rates 
and  tolls  as  shall  be  demanded  by  the  said  Company,  not  exceeding  the 
respective  rates  or  tolls  by  Uiis  oct  authorised,  and  subject  to  the  rules 
niul  regulatious  which  shall  from  time  to  time  be  made  by  the  said  Com- 
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Company  is  constkated,  it  was  necessary  to  shew  that 
twenty  days'  notice  in  writing  of  the  action  had  been 
given.     No  such  proof  being  oflfered,  the  Lord  Chief 

pany  or  by  the  said  directon  by  Tirtue  of  the  powers  to  them  respecCiTdy 
by  this  act  granted.** 

Sects.  195  and  196  regulate  the  tolls  which  the  Company  may  demaiid 
for  goodsy  passengers.  Ac.,  conveyed  on  the  railway. 

Sect.  197  enacts  «  That  it  shall  be  lawful  for  the  said  Company  and 
they  are  hereby  empowered  to  provide  locomotive  engines  and  other  power 
for  the  drawing  or  propelling  of  any  articles,  matttrs  or  things,  pei90iis» 
cattle^  or  animals,  upon  the  said  railway,  and  also  upon  and  along  any 
other  railway  communicating  therewith,  and  to  receive,  demand,  and  re- 
cover such  sums  of  money  for  die  use  of  such  engines  or  other  povrer  as 
the  said  Company  shall  think  proper,  in  addition  to  the  several  other  rates, 
tolls,  or  sums  by  this  act  authorised  to  be  taken.** 

Sect  198  enacts  "  That  it  shall  be  lawful  for  the  said  Company,  and 
they  are  hereby  authorized  to  use  locomotive  engines  and  other  moving 
power,  and  in  carriages  drawn  or  propelled  thereby  to  convey  upon  the 
said  railway  and  also  upon  any  other  railway  communicating  therewith 
all  such  passengers,  cattle,  and  other  animals,  goods,  wares,  and  noer- 
chandize,  articles,  matters,  and  things,  as  shall  be  offered  to  them  for  that 
purpose,  and  to  make  such  reasonable  charges  per  mile  for  such  con- 
veyance as  they  may  from  time  to  time  determine  upon,  in  addition  to 
the  several  rates  or  tolls  by  this  act  authorized  to  be  taken :  provided 
always,  that  it  shall  not  be  lawful  for  the  said  Company  or  for  any  person 
using  the  said  railway  to  charge  for  the  conveyance  oi  any  passenger 
upon  the  said  railway  any  greater  sum  than  the  sum  of  three-pence  half- 
penny per  mile,  including  the  rate  or  toll  berein-before  granted.'* 

Sect  253  enacts  *<  That  no  action,  suit,  or  information,  nor  any  other 
proceeding  of  what  nature  soever,  shall  be  brought,  commenced,  or  pro- 
secuted against  any  person  or  corporation  for  any  thing  done  or  omitted 
to  be  done  in  pursuance  of  this  act,  or  in  the  execution  of  the  powers  or 
authorities  or  any  of  the  orders  made,  given,  or  directed  in,  by,  or  under 
this  act,  unless  twenty  days  previous  notice  in  writing  shall  be  given  by 
the  party  intending  to  commence  and  prosecute  such  action,  suit,  inlbr. 
mation,  or  other  proceeding  to  the  intended  defendant,  nor  unless  such 
action,  suit,  information,  or  other  proceeding,  shall  be  brought  or  com* 
menced  within  six  calendar  months  after  the  act  committed,  or  in  case 
there  shall  be  a  continuation  of  damage  then  within  six  calendar  months 
next  after  the  doing  or  committing  such  damage  shall  have  ceased,  nor 
unless  such  action,  suit,  or  information  shall  be  laid  and  brought  in  the 
county  or  place  where  the  matter  in  dispute  or  cause  of  action  shall 
arise.** 
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Justice  gave  leave  to  move  for  a  nonsuit    His  Lordship  Q^t^en't  Bench. 

told    the   jury  that  they  must  be  satisfied  that  the  L_ 

accident  had  been  brought  about  by  the  negligence  of  the       CAKras 

defendants  in  the  course  of  carrying  the  plaintiff  upon     Lomdoit  aod 

the  railway :  and  that^  it  having  been  shewn  that  the       BailwAj 

GonipMiT* 
exclusive  management,  both  of  the  machinery  and  the 

railway,  was  in  the  hands  of  the  defendants,  it  was  pre- 
sumable that  the  accident  arose  from  their  want  of  care, 
unless  they  gave  some  explanation  of  the  cause  by 
which  it  was  produced ;  which  explanation  the  plaintifi^ 
not  having  the  same  means  of  knowledge,  could  not 
reasonably  be  expected  to  give.  His  Lordship  also 
adverted  to  the  suggestion  of  the  witness  above  men** 
tioned>  that  the  speed  was  too  great  for  the  state  of  the 
rails  at  the  spot,  as  furnishing  one  hypothesis  that  might 
account  for  the  event.     Verdict  for  the  plaintiff. 

In  Hilary  term,  1843,  Sir  W.  W.  FoUeit,  Solicitor 
General,  obtained  a  rule  nisi  for  a  nonsuit  on  the  ground 
of  the  want  of  notice,  or  for  a  new  trial  on  the  ground 
of  misdirection  in  telling  the  jury  that  it  lay  on  the  de- 
fendants to  disprove  negligence,  rather  than  on  the 
plaintiff  to  prove  it  (a). 

In  last  term  (6), 

Sir  F.  Pollock,  Attorney  General,  G.  Hayes  and 
Attrec  shewed  cause.  The  253d  section  of  stat.  7  W,  4. 
&  1  Vtci.  c.  cxix.  applies  only  to  things  "  done  or 
omitted  to  be  done  in  pursuance  of  this  act,  or  in  the 
execution  of  the  powers  or  authorities  or  any  of  the 

(a)  On  the  second  day  of  the  argument  on  shewing  cause,  Thesigery 
for  the  defendants,  said  that  they  wished  for  the  opinion  of  the  Conrt  on 
the  point  of  notice  only. 

(6)  January  12tli  and  13th,  1844.  Before  Lord  JDmman  C.  J.,  PuttC' 
son,  Coleridge  and  Wighlman  Js. 

3n  2 
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orders  made»  giveni  or  directed  in,  by,  or  under  this 
act."  But  the  plaintiff  here  complains  of  carelessness 
and  want  of  skill  in  carrying  and  conveying  him.  The 
Company  have  no  peculiar  authority,  by  the  act,  except 
in  what  relates  to  constructing  the  railway :  the  carrying 
business  belongs  no  more  to  them  than  to  any  other 
subject  of  the  realm  who,  under  sect.  194,  may  choose 
to  employ  the  railway  for  the  same  purpose.  That 
it  suits  the  Company  better  than  any  one  else  to  be- 
pqme  carriers,  and  therefore  they  have  in  fact  become 
the  only  carriers,  are  circumstances  not  affecting  their 
legal  position  as  to  this  question.  A  part  of  the  carry- 
ing from  London  to  Brighton  is  performed,  not  on  their 
own  railway,  but  on  the  Greenwich  railway :  as  to  that 
part  they  clearly  have  no  liability  except  as  carriers ; 
and  the  carrying  cannot  change  its  character  afterwards. 
Suppose,  in  the  case  of  a  coach  accident  on  a  turnpike 
road,  the  coach  proprietor  were  sued  on  the  ground 
that  the  accident  occurred  from  the  coach  having  been 
driven  too  fast  at  a  place  where  the  road  was  out  of 
order :  would  it  be  an  answer  that,  if  the  commissioners 
of  the  road  had  been  sued  for  the  non-repair,  they  would 
have  been  entided  to  notice?  The  case  must  be  the 
same  where  the  complaint  is,  as  here,  that  the  carrying 
business  was  not  conducted  properly  with  reference  to 
ihe  state  of  the  railway.  \^Wightma7i  J.  Sect.  197  au- 
thorizes the  Company  to  provide  and  charge  for  loco* 
motive  power;  sect  198  to  carry,  and  charge  for  so 
doing.]  That  only  gives  the  same  rights,  in  this  respect, 
as  other  subjects  have.  The  Company  cannot  be  com- 
pelled to  become  carriers,  though  they  may  be  compelled 
to  complete  and  keep  in  repair  the  railway  while  used 
as  such,  and  will  incur  liabilities  by  not  doing  so,' even 
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if  there  be  no  accident.     But  they  may  abandon  it,  and  Queen**  Bench, 
then  the  land,  by  sect.  1 30,  reverts  to  the  owners  on  each 
side.     Sect.  253,  therefore,  does  not  apply  to  the  present 
charge. 


Carpus 

Assignees  of  a  bankrupt  are  not  protected,    London  and 
under  sect.  4*4«  of  stat.  6  G.  4.  c.  16.,  as  to  matters  not 


done  under  the  special  powers  conferred  by  the  act; 
Carruthers  v.  Payne  (a).   Edge  v.  Parker  (i),    WoriJi  v. 
Bu(ld  (c).     So,  where  a  local  act  (35  G.  3.  c.  78.  s.  221 .) 
directed  that  notice  of  action  should  be  given  where 
persons  were  sued  for  any  thing  done  under  the  act,  this 
was  held,  in  Fletcher*  v.  GreenweU{d\  not  to  apply  to 
cases  of  contracts  by  directors  of  the  poor.     Palmer  v. 
The  Grand  Junction  Railway  Company  (e)  is  in  point : 
there  it  was  held  that,  under  a  similar  clause,  a  railway 
company  were  not  entitled  to  notice  of  an  action  brought 
against  them  for  misfeazance  as  carriers.     It  is  true  that 
the  damage  there  was  to  chattels,  with  respect  to  which 
carriers  are  insurers ;  whereas  here  the  damage  is  to  the 
person :  but  in  each  case  the  defendants  are  equally  sued 
in  the  character  of  mere  carriers :  the  only  difference  is 
that  the  negligence  in  one  case  is  presumed,  in  the  other 
must  be  proved.     Here,  if  negligence  in  the  character 
of  carriers  had  not  been  established,  the  defendants 
would   have   succeeded   under  Not  guilty.     Parke  B. 
there  said  that  the  notice  would  be  required,  if  the 
action  were  brought  for  not  duly  fencing  the  railway. 
But  the  complaint  here  refers  to  a  duty  which  was  not 
cast  upon  the  defendants  by  the  statute ;  and  the  sub- 
sequent language  of  Parke  B.  is  applicable.     *^  The 


Railway 
Company. 


(«)  5  Bing.  270.  (b)  6  B.  ^  C.  697. 

(c)  2  B.iAtL  172. 

(rf)  5  Tyrwh.  316.     S.  C,  (not  S.  P.)  I  C.  U.  i  A  754. 
{e)  4  A/,  j-  ir.  749. 
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Fobme  K      act  does  noC  oompd  diem  to  be  commoQ  Ctfrien ;  it 
1S44.  ^^ 


only  enables  tbem  to  be  so^  so  fiu*  ss  tbej  sfaaD  tliink 

CA&m        g^ .  3Qd  wben  thqr  hare  dected  to  become  so»  diej  are 

^mreovaad    liable  in  that  diarad 
BmatBtnom 

Bmlwwj       oommoo  carriers  are." 


Lmn>o9Mad    liable  in  that  diaracter,  in  the  same  war  dial  odier 


Sir  W.  W.  FoOdi^  Solicitor   General,   Tkesiger  and 
Anemn,  contra.     Eren  in  the  capadty  of  carriers  the 
Company,  being  specially  aathorized  to  carrr,  by  sect. 
198,  are  entided  to  nodce  of  an  action  broogfat  for  negli- 
gence in  canying.     {Patteson  J.     Sect.  253  speaks  only 
of  '^  any  thing  done  or  omitted  to  be  done  in  pursuance 
of  this  act.**     No  part  of  the  clause  points  to  merely 
doing  a  thing  negligendy.     If  the  Company  carry  so 
carelessly  as  to  mutilate  their  passengers,  is  that  any 
thing  done  or  omitted  to  be  done  in  pursuance  of  the 
act?]     That  difficulty  would   have  arisen  equaUy   in 
CTery  case  in  which  nodce  has  been  held  necessary.     In 
Smith  V.  Shcem  {a)  a  company  (by  stat.  50  G.  3.  r.  ccvii., 
local  and  personal,  public)    had  power  to  direct  the 
mooring  and  unmooring  of  vessels  in  their  dock :  and 
an  action  brought  for  giving  improper  directions  wi)5 
held  to  be  for  a  thing  done  in  pursuance  of  the  act, 
and  to  require  notice  under  a  similar  clause  to  that 
now  before  the  Court     If  no  other  party  had  power 
to  carry,   beyond   all   doubt    the    carrjnng  would    be 
under  the  act      [Coleridge  J.     It  seems  to   me  that, 
according  to  this  part  of  your  argument,  every  person 
carrying  on  the  railway  would   be  within  sect.  253.] 
But,  in  fact,  the  defendants  are  charged,  both  by  the 
declaration  and  by  the  course  of  evidence,  as  owners  of 
the  railway ;  and  the  Lord  Chief  Justice  so  put  it,  in 

(o)  10  B.  $•  C.  277. 
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eflfect^  to  the  Jury.    The  declaration  alleges  that  the  Qu»n*t  Bmck. 
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defendants  are  such  ownersi  that   the  plainti£F  con- 

tracted  with  them  as  owners  of  the  railway  as  well  as       CAKrvx 

of  the  carriaires,  and  that  the  train  was  drawn  alone    Lokdom  and 

the  railway :  the  state  of  the  rails  at  the  spot  where  the       SUQwaj 

CompsiiT. 
accident  occurred  was  insisted  upon  in  evidence:  and 

the  Lord  Chief  Justice  called  the  attention  of  the  jury 
to  it  IJVigkiman  J.  That  was  with  reference  to  the 
question  whether  the  manner  of  carrying  was  adapted 
to  the  state  of  the  railway.]  The  evidence  pointed  to 
negligence  in  not  repairing  the  rails.  The  declaration 
is  so  framed  as  to  make  such  evidence  admissible ;  and 
that  is  enough  to  raise  the  necessity  of  notice.  The 
case  comes  thus  within  the  principle  referred  to  by 
Parke  B.  in  Palmer  v.  The  Grand  Junction  Bailway 
Company  (a),  where  he  says  that,  *^  if  the  action  was 
brought  against  the  Railway  Company  for  the  omission 
of  some  duty  imposed  upon  them  by  the  act,  this 
notice  would  be  required ; "  and  instances  an  action  for 
"  neglect  in  not  duly  fencing  the  railway.**  [Patteson  J. 
Then  you  must  contend  that  the  allegation  of  the  con- 
tract to  carry  might  be  left  out.]  As  to  sect.  180,  the 
question  is  not  whether  the  Company  might  not  aban- 
don the  railway :  while  they  keep  it  open  under  the  act, 
they  must  keep  it  in  repair,  according  to  the  principle 
laid  down  by  Tindal  C.  J.  in  The  Lancaster  Canal  Com* 
pany  v.  Parnaby  {b). 

At  the  close  of  the  argument  in  support  of  the  rule. 
Sir  F.  Pollock^  Attorney  General,  was  permitted  by  the 

(a)  4  Jl/.  $•  W.  7C6. 

{h)  11  A,  j-  iv.  230.  243.,  in  Kxch.  Cii.,  affirming  Uiu  judgment  of 
Q.  B.  in  Parnaby  v.  Thr  Lancarlcr  Canal  Comjyany,  II  -^/.  §■  K,  l?*i3. 

3d  4 
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Fbhme  F.      Couit  to  adveit  to  jome  points  raised  in  the  wcgasmmH 

'    ^       for  the  defeodants.    He  contended  that  the  alleyilinn 

^^^^^^       as  to  ownership  of  the  railway  was  immaterial,  and  migbi 

^^UtT^    be  struck,  out  of  the  declaration ;  and  that  the  charge 

B*fl^       was  substantially  against  the  defendants  as  carriers :  that 

the  evidence  of  the  state  of  the  railway  was  given,  and 

adverted  to  by  the  Lord  Chief  Justice^  with  reference 

oqly  to  the  caution  which  it  made  necessary  ia  con- 

duci^ng  the  train:  and  that  sect.  S5S  was  intended  to 

protect  the  Cpmpany  in  the  exercise  of  their  public  duty 

(as  in  Wallace  v.  Smith  (a) ),  not  in  their  private  trade 

as  carriers* 

Cktr.  adtk  wli. 

Lord  D£NMAN  C.  J.,  in  this  vacation  {Fd)nuuy  9tb]^ 
delivered  the  judgment  of  the  Court. 

The  only  question  remaining  for  our  decision  is  wher 
tlier  tiie  defendants  were  entitled  to  a  notice  of  actioa 
under  sect  253  of  their  act. 

For  the  necessity  of  such  notice  it  was  argued  that 
the  declaration  charged  an  injury  done  to  tlie  plaintiff 
by  the  Company's  omission  to  perform  some  of  the 
works  required  by  the  act;  and  the  dictum  of  Parke  B. 
was  cited,  in  Palmer  v.  T/ie  Grand  Junction  Railway 
Company  {b).  The  notice  was  not  thought,  in  that  case, 
to  be  necessary :  but  the  dictum  asserts  that,  if  an  ac- 
tion were  ^^  founded  on  a  neglect  in  not  duly  fencing  the 
railway,  on  account  of  which  the  travelling  was  danger- 
ous to  those  passing  along  it,  assuming  that  such  an  obli- 
gation resulted  from  the  180th  section,  or  from  the  gene- 
ral provisions  of  the  act,  that  case  "would  have  fallen  within 

(a)  5  Eatt,  115.  (6)  A  M.  ^  W.  766. 


VII.  VICTORIA. 


757 


I^oyDoii  Bod 

BmOBTOM 

Railway 
Compaujar 


the  214th  section.    But,  when  the  matter  is  looked  at   Queen't  BfnuA. 

and  explained,  it  appears  that  the  action  is  not  of  that    !__ 

nature,  but  the  defendants  are  sued  as  common  carriers ; "        Carpok 
for  which  the  learned  Judge  comments  on  the  facts 
proved  in  that  case. 

In  deference  to  that  dictum  leave  was  given,  at  the 
trial,  to  move  for  a  no  nsuit ;  anda  rule  to  that  effect 
was  granted.  It  was  largely  discussed  before  us ;  but 
we  are  not  now  called  on  to  consider  how  far  the  law 
laid  down  in  that  dictum  is  correct,  because  we  think 
it  clear  in  this  case,  as  the  learned  Baron  did  in  that, 
that  the  injury  has  arisen  from  the  'defendants*  miscon- 
duct as  carriers,  and  not  as  proprietors;  though,  in 
considering  the  evidence,  it  is  impossible  to  exclude 
some  reference  to  the  actual  state  of  the  railway. 

Hence  we  think  that  there  is  no  foundation  for  any 
argument  in  favour  of  the  necessity  of  a  notice ;  and 
that  the  plaintiff^  is  entitled  to  retain  his  verdict 

Rule  discharged. 
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/SK'ioti,.  PiTCHBB  agaimt  Kmo,  Esq. 

rfedamUon,  in  /^ASE.      The    last  (third)   count  (a)    alleged    that 

iheriff;  recited  plaiiUiff,  heretofore,  to  wit  9th  Ju^if  18S6,  in  the 

rTOOTfred°by  King's   Bench,   recovered  a  judgment   against  Hum^ 

S".!id  a^"''  pArg^  Bean  for  a  debt  of  36/.  75.  Id.,  and  9/.  bs.  for 

d%i^T^"'  damages  and   costs,    and   plaintiff  afterwards,   to   wit 

defendant;  and  nth  My  1836,  sucd  out  a  fi.  fa.  diiected  to  the  sheriff 

that  goods  of  '^ 

B.  were  within  of  Susscx,  commanding  him  that  of  the  goods  and  chat* 

defendant's 

bailiwick,*  tels  of  H.  B.  he  should  cause  to  be  levied  the  debt, 

fendant  could  &c.^    and  have  the  moneys,  when   he  should  have  so 

which ^he  had  levied  the  Same,  before  our  Lord  the  King  &c.,  inune- 

^al'defenXn?'  diately  after  the  execution  thereof  &c.;  which  writ  was 

had  not  the  indorsed  to  levy  23/.   17&,  and   1/.  for  that  writ  and 

moneys  before  •' 

&c.,  according    warrant,  besides  poundage  &c.,  and  was,  to  wit  on  the 

to  the  exigency 

ofthe  writ,  nor  day  and  year  last  aforesaid,  delivered  to  the  now  de- 
plaintiff,  nor       fendant,  who  then  and  from  thence  &c.  was  sheriff  of 

levied  the 

moneys,  and 

falsely  returned  that  he  had  seized  goods  of  B.,  the  value  whereof  was  unknown  to  him, 

and  which  remained  unsold  for  want  of  buyers. 

Plea:  that  defendant  seized  a  bed,  &c.,  and  divers  other  goods  of  B,;  that  plaintiff* 
directed  defendant  to  withdraw  from  the  possession  of  all  the  goods  except  the  b«hd,  &c.  ; 
whereupon  defendant  did  withdraw  from  possession  of  all  the  goods,  except  the  bed,  &c. ; 
that  he  was  unable  to  find  buyent  for  the  bed,  &c ;  and  that  the  value  of  the  bed,  &a» 
was  unknown  to  him :  and  the  plea  justified  the  breaches  accordingly. 

Replication,  traversing  the  inability  to  find  buyers,  and  new  assigning  that  the  action 
was  brought,  not  for  not  levying  of  the  goods  from  possession  of  which  defendant  with- 
drew, but,  as  well  for  not  levying  of  tlic  bed,  &c. ,  as  also  because,  although  there  were 
goods  of  B.f  being  part  of  those  mentioned  in  the  declaration  and  other  than  those  alleged 
in  the  plea  to  have  been  seized,  of  which  defendant  could  have  levied,  whereof  defendant 
bad  notice,  yet  defendant  did  not  levy  of  the  goods  newly  assigned,  and  falsely  returned  aa 
in  the  declaration  mentioned. 

Plaintiff*  joined  issue  on  the  traverse,  and  demurred  to  the  new  assignment.  On  v^ii* 
ment  of  the  demurrer. 

Judgment  for  plaintiif,  for  the  badness  of  the  plea,  as  it  did  not  allege  that  the  goods 
seized  were  suflicient  to  satisfy  the  writ,  or  that  there  were  no  other  goods  which  could  be 
seiied. 

(o)  See  the  pleadings  on  the  first  two  counts,   Pitcher  v.  A7ng,  9  A.  ^ 
E,  288. 
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Susseipj  to  be  executed  &c. ;  and,  although  there  were  QMegn^t  Bench. 

1844* 
then,  and  for  a  long  time  afterwards  and  before  the   !___ 

return  by  the  now  defendant  made  upon  the  writ  as       r«cH«» 
after  mentioned,  divers  goods  and  chattels  of  H.  B.        Kimo. 
within  the  bailiwick  of  defendant  as  sheriff  as  aforesaid, 
to  wit  at  Brighton  &c.,  whereof  defendant  could  and 
might  and  ought  to  have  levied  the  moneys  indorsed, 
whereof  defendant  had  notice:  yet  defendant,  not  re- 
garding the  duty  &c,  but  contriving  to  injure  plaintiff 
&C.,  had  not  the  moneys,  or  any  part  thereof,  before 
our  said  Lord  the  King  &c.,  according  to  the  exigency 
of  the  writ  and  of  the  indorsement,  nor  hath  he  paid 
the  same,  or  any  part  thereof,  to  plaintiff,  and  he  did 
not  nor  would,  at  any  time   before  his  return  after 
mentioned,  levy  the  moneys  or  any  part  thereof,  but 
wholly  neglected  &c.;  and  afterwards,  to  wit  17th  Oc- 
tober 1836,  falsely  and  deceitfully  returned  to  the  said 
Court    of  our    said  Lord   the   King,   at   Westmvister 
aforesaid,   upon  the  writ,  that  by  virtue  of  that  writ 
he  had   seized   and   taken  the  goods  and  chattels  of 
H.  B*f  the  value  whereof  was  to  him  unknown,  which 
goods  and  chattels  remained  with  him  unsold  for  want 
of  buyers,  and  that  therefore  he  could  not  have  that 
money,  to  wit  the  moneys  in  the  said  writ  and  indorse- 
ment mentioned,  before  his  said  Majesty  at  the  day 
and  place  in  the  same  writ  mentioned,  as  the  same  writ 
commanded  him :  as  by  the  same  last  mentioned  writ 
&c.  more  fully  appears:  by  means  of  which  plaintiff 
hath  been  and  is  greatly  injured  &c.  (averring  that  the 
moneys  were  still  unpaid). 

Plea  (a),  that,  after  the  delivery  of  the  fi.  fa.  to  de- 

(a)  The  fourth  on  the  record. 


760  Q.B.  -niLART  VACATIOV, 

rummt  r.      fendaDt,  and  hdart  making  the  recnrn,  to  wit  1  Izk  Jb^ 
1__  1SS5,  ddeadaot  did  seoe  and  take  io  * 


Prrcsu       the  fi.  UL,  ooe  bed,  one  bolster,  two  pil^ovs  and  ooe 
>^»c.         table,  ofthe  goods  and  chattels  of  A  A,  besides  drnen 
other  goods  and  chattds  o£  H.  B^  and  whkh  mid  htd, 
bolster,  pQIows  and  table,  and  which  said  other  goods  aod 
chatteborthesaidf£&,  were,  at  the  time  of  the  ^ 
and  taking  the  same  as  aforesaid,  foond  within 
ant*s  baiGwick ;  and  defendant  then  took  and  had,  hcid 
and  retained  possession  o^  the  same  in  execntiQo,  imder 
the  fi.  ik,  from  the  time  of  the  seiiiiig  and  taking  the 
same  in  execution  as  aibresad,  and  thenoebrtii  ooc- 
tinoaDy,  until  afterwards  and  befcie  the  makiiy  of  the 
return,  to  wit  until  and  upon  90di  Jkfy  1S56,  wbca 
defendant  withcrew  as  hereinbefore .  a'  mentioned  fron 
the  possession  of  all  of  the  said  goods  acd  dia£iris  of 
the  said   H.  B.  to  seized  &c^   except  die  said  bed, 
bokter,  two  pillows  and  table :  that  afterwards,  and  be* 
fore  the  return,  and  whilst  deSendact  held  and  retained 
possession  of  the  said  bed,  bolster,  two  pillows  and  table, 
and  of  the  said  other  goods  and  chattels  of  the  said 
H.  B^  so  seized  &c^  to  wit  on  20th  Jk^  ISSd,  plaintiff 
commanded  and  directed  defendant  to  withdraw  from 
the  possession  of  all  of  the  goods  and  chattels  of  the  said 
H.  B.y  so  seized  Slc,  sare  and  except  the  said  bed,  the 
said  bolster,  the  said  two  pillows  and  the  said  table: 
whereupon  defendant  did  then,  to  wi:  upon  the  day  aiKl 
year  last  aforesaid,  immediately,  in  obedience  to  the  said 
coomiand  and  in  pursuance  of  the  said  direction  of 
plaintiff,  withdraw  from  possession  of  alt  the  said  goods 
and  chattels  of  J7.  &,  so  seized  &c^  sare  and  exc^ 
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the  said  bed,  bolster,  two  pillows  and  table.     And,  be«   Queen**, Bcncii. 
cause  defendant  was  always,  from  the  time  when  he  so  * 

withdrew  from  such  possession  as  aforesaid,  to  wit  &c.,  Pitchkk 
until  and  at  and  after  the  time  of  making  the  return,  to  Kino. 
wit  until  and  at  and  after  the  said  17th  October  1836,  un- 
able to  find  and  procure  any  buyers  thereof,  the  said 
bed,  bolster,  two  pillows  and  table  remained  and  con- 
tinued all  that  time  in  the  possession  of  the  defendant, 
in  execution  &c.  That  at  the  time  of  the  making  of  the 
return,  to  wit  upon  &c.,  the  said  bed,  bolster,  two  pil- 
lows and  table,  being  of  a  value  unknown  to  defendant^ 
remained  and  were  in  the  possession  of  defendant  in  exe- 
cution &c.,  for  want  of  buyers;  wherefore  defendant,  to 
wit  on  17th  October  1836,  did  make  the  said  return,  as 
he  lawfully  &c.     Verification. 

Replication.  That  defendant,  from  the  time  when 
he  withdrew  &c.  until  the  time  of  making  the  return, 
was  not  unable  to  find  and  procure  any  buyers  of  the 
said  bed  &c.,  in  manner  and  form  &c. :  conclusion  to 
the  country.  And  plaintiff  further  says  that  he  issued 
his  writ  in  this  suit,  and  in  and  by  the  said  last  count 
of  said  declaration  in  this  suit  complains,  not  for  and 
because  that  defendant  did  not  of  the  said  goods  and 
chattels  from  the  possession  of  which  the  said  defendant 
withdrew  as  in  the  plea  mentioned  before  the  return, 
levy  the  moneys  &c.,  but  as  well  for  and  because  that  de- 
fendant did  not  of  the  said  bed,  bolster,  two  pillows  and 
table  in  the  plea  mentioned,  before  the  return,  levy  the 
moneys  &c.,  as  also  for  and  because  that,  although  at 
the  time  when  the  writ  was  delivered  to  defendant,  and 
afterwards  and  before  the  return,  divers  goods  and 
chattels  of  the  said  H.  B,,  being  part  of  those  in  the 


PnCBKS 
T. 
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FOmms  V.     oouiit  oieotioiiedy  and  bdnip  alio  otber  thao  those  in 
1844. 

the  plea  rocirtioned  and  therein  alleged  to  have  been 

sdaed  and  taken  in  execution,  were  within  the  bailiwiek 
of  defendant,  whmeof  defendant  oonld  and  might  and 
oogfat  to  have  levied  the  moneys  Sec,  whereof  de> 
fendant  then  had  notice,  yet  that  defendant,  not  re- 
garding  &c^  bat  oontrhrbg  Sec.,  did  not,  nor  wooM,  at 
any  time  before  his  said  retarn,  levy  of  the  said  goods 
and  cbattek  above  newly  assigned,  to  wit  the  said  goods 
and  chattels  in  this  new<  assignment  mentioned  other 
than  those  in  the  plea  mentioned,  the  monqrs  last  afore- 
said, or  any  part  thereof;  but  wholly  neglected  &c ; 
and  afterwards,  to  wit  on  the  day  and  year  in  the  said 
last  count  in  that  behalf  mentioned,  falsdy  and  deceit- 
fully returned  as  in  that  count  mentioned,  in  manner 
and  form  as  plaintiff  hath  abore  thereof  comf^ned 
against  defendant;  which  said  grierance,  abore  newly 
assigned,  is  a  part  of  the  said  grievance  in  the  count 
mentioned,  other  than  and  difierent  firom  the  part 
thereof  in  the  plea  mentioned  and  therein  attempted  to 
be  justified.  Wherefore,  inasmuch  as  defendant  hath  not 
answered  the  said  grievance  above  newly  assigned,  plain- 
tiff prays  judgment  and  his  damages  by  him  sustained 
on  occasion  of  the  same,  &c. 

Rejoinder.  As  to  the  traverse,  similiter.  As  to  the 
replication  by  way  of  new  assignment,  that  the  said  new 
assignment  is  not  sufficient  in  law. 

Joinder  in  demurrer. 

The  case  was  argued  in  last  term  (a). 


(a)  January  23rd,   1844.       Before  Lord  J>amaH  C.  J.,  Ft^tUmm^ 
CoUrid^emA  WigkimanJt, 
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Peacock  for  the  defendanL    The  third  count  is  bad   Q^eenU  Bench. 

1844 
in  itself;  and  the  new  assignment  does  not,  with  the    ' 

count,  contain  a  cause  of  action.    The  count  appears       Pitcher 
to  contain  three  charges :  first,  that  the  defendant  had         K»o- 
not  the  moneys  in  Court  according  to  the  exigency  of 
the  writ;  secondly,  that  he  did  not  levy;  thirdly,  that 
he  made  a  false  return.     The  first  shews  no  right  of 
action.     The  defendant  may  have  done  his   duty  by 
seizing,  and  yet  the  goods  may  have  remained  in  his 
hands  for  want  of  buyers.     There  should  have  been  an 
allegation  that  the  goods  seized  were  sold  and  had  pro- 
duced the  moneys,  or  that  the  defendant  might  have 
sold  and  did  not.     A  levy  and  a  seizure  are  difierent 
things :  the  levy  is  not  made  till  the  moneys  are  raised 
by  sale  of  the  goods  seized  (a).     The  writ  commands 
only  that  the  sheriff*  shall  cause  to  be  levied,  and  have 
the  moneys,  when  levied,  in  Court.     The  same  argu- 
ment applies  to  the  second  charge.     The  third  charge 
also  is  insufficient.     The  falsehood  of  the  return  is  al- 
leged generally :  but  the  plaintiff  should  have  shewn  in 
what  the  falsehood  consisted^  as  in  the  case  of  an  indict- 
ment for  obtaining  money  under  false  pretences ;  Rex 
V.  Perrott  (b).    Then  the  defendant  pleads  specially,  as 
he  was  obliged  to  do ;  Wright  v.  Lainson  (c),  I^ewis  v. 
Alcock{d):  he  shews  that  the  plaintiff  directed  him  to 
withdraw  from  the  possession  of  part  of  the  goods  which 
he  had  seized,  and  that  the  remainder  are  in  fact  in  his 
hands  for  want  of  buyers.     To  this  the  plaintiff  new 
assigns  that  he  sues,  as  well  in  respect  of  not  levying 
of  the  goods  mentioned  in  the  plea,  as  also  in  respect 

(a)  See  Drewe  ▼.  LmtuoHf  11  A,  j-  E,  529. 

(b)  2  M.iS.  379.  (c)  2  M,  ^  W.  739. 
(^0  3  Af.  cj  r.  188. 
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rohtnu  r.     of  otiier  goods  whereof  defendant  might  have  lericcL 
•       But  that  is  enlarging  the  declaration  (a),  which  cfaai^gea 


PfTCMRft      no  neglect  in  not  levying  of  any  particblar  goods.     Nor 

Kma.        is  the  sheriff  liable  for  not  selling  particular  goods :  hia 

business  is  to  levy  as  he  can  and  thinks  fit.     Nor  is  it 

averred  that  the  goods  mentioned  in  the  plea  would 

not  have  satisfied  the  writ 

CromptoHf  contra.  As  to  the  count,  considered  by 
itself  there  is  no  special  demurrer  to  it ;  no  objectiony 
therefore,  can  be  raised  on  the  ground  of  multifarious- 
ness, lliere  is  substantially  a  good  complaint.  The 
count  alleges  that  there  were  goods  out  of  which  the 
defendant  might  have  levied;  and  that  he  did  not 
levy.  The  form  agrees  with  that  in  Chitfy  on  Pkad^ 
ing{b).  The  language  of  Parte  B^  in  WriglU  t« 
Laifuon  (c\  shews  that  the  all^tion,  that  the  defend- 
ant has  not  levied,  sets  forth  a  good  cause  of  action* 
The  same  inference  seems  to  result  from  the  language  of 
Patteson  J.  in  Wyliew.  Birch  {d).  And,  further,  the  false 
return  is  properly  charged ;  for  the  inducement  shews 
that  the  return  of  Nulla  bona  was  false,  because  there 
were  goods  out  of  which  the  levy  might  have  been  made. 
The  rule  as  to  an  indictment  for  obtaining  money  under 
false  pretences  does  not  apply  to  civil  pleading.  Tlie 
count,  perhaps,  contains  more  than  is  necessary :  but,  in 
substance,  it  complains  of  and  shews  a  breach  of  duty. 
Next,  either  the  plea  is  bad,  or  the  new  assignment 
good.     The  plaintiff,  according  to  the  plea,  has  directed 

(a)  See  note  (q)  to  Grtene  ▼.  Jones,  1  tf^ms,  Saund.  900 1.  (6tli  cd.) 

(6)  VoL  ii.  p.  564^  (7(h  cd.) 

(f)  SJI/:^'  r.  7S9.  741,742. 

(f/)  4  Q.  B.  56C,  57C.     See  Benton  v.  HelL^,  2  SauniL  MS.  155. 


VII.  VICTOHIA.      ••  765 

the  defendant  not  to  levy  from  certain  artScleo.     If  thoke   cineen*^  Bench. 


1844. 


articlesy  togetlier  with  the  rest  tliat  Was  seized,  'covered 

the  wliole  sum  to  be  levied,  or  if  they  wef e  alt  that       ^rcniE 

could  be  seized,  this  might  be  ad'  answer :  but  there  is        i^ino. 

no  such  allegation.    If  the  sheriff  seized,  or  can  seize, 

enough  to  levy  the  whole  debt,  he'ls  not  discharged  froih 

levying  by  the  creditor  desiring  Mm  not  to  levy  from 

one  particular  article.     The  plea  does  not  shew  that  tlie 

goods  mentioned  in  the  declaration,  as  being  thos6  from 

which  the  defendant  might  have  levied,  are  compi^e- 

hended  among  the  goods  mentioned  in  the  plea.  '  But, 

even  if  that  can  be  implied,  then  the  new  assignment  is 

good,  for  it  explains  that  the  plea,  so  understood,  is  not 

pleaded  to  the  real  cause  of  complaitit.     The  case  is 

then  as  if  the  plea  had  formally  concluded  with  a  qua 

est  eadem^  which  must  be  met,  not  by  a  traverse,  but  by 

a  new  assignment ;  Heydon  v.  Thompson  (fl),  WheeTer  v. 

Sefiior  (i). 

Peacock  in  reply.  It  was  for  the  plaintiff  to  shew 
that  what  the  sheriff  seized  was  insufficient.  The  de- 
fendant's duty  arises  simply-  upon  his  seizing  enough ; 
Slubls  V.  Lainson  (c).  He  pleads  that  he  did '  seize 
some  goods,  which  the  plaintiff  directed  him  to  aban- 
don :  he  is  not  bound  to  shew  the  value.  And,  after 
the  new  assignment,  the  plea  cannot  be  objected  to: 
the  matter  pleaded  to  is  struck  out  of  the  declaration, 
and  the  plea  with  it.  [PattesonJ.  It  is  not  like  a  new 
assignment  of  extra  tiam :  the  new  assignment  treats  the 
declaration  as  divisible,  and  puts  aside  a  portion  of  it 
only.     WtglitmanJ.    The  plaintiff  says  that  you  have 

(a)  I  j4.^  E.  210.  (b)  1  M.ff  W.  SG% 

(c)  1  3/.  J-  JK  728.    S.  C.  Tyrvh.  ^  G,  1000. 

VOL.  V.    N.  S.  3  E 
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rounu  V.     not  answered  all  his  complaint]    The  complaint  is  not 
1__  for  omitting  to  seize  specified  goods. 


I*"^"«»  Cur.  adv.  vult. 

KlKO. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Coart  After  reading  the  count  and  plea,  bb  Lord- 
ship proceeded  as  follows. 

A  new  assignment  was  pleaded,  averring  that  the 
plaintifFdid  not  proceed  for  the  defendant's  not  levying 
on  the  goods  from  which  he  so  withdrew,  but  because 
he  did  not  levy  the  debt  of  the  goods  so  seized,  and 
other  goods,  the  property  of  the  debtor,  which  the  de- 
fendant might  have  seized.  To  this  there  was  a  de- 
murrer, on  which  considerable  discussion  took  place. 
But  the  plaintiff  also  objected  to  the  validity  of  the 
plea:  and  we  are  of  opinion  that  the  objection  must 
prevail. 

The  declaration  is  somewhat  confused,  and  appears 
to  involve  several  grievances.  We  hold  it  good  as  a 
complaint  that  the  sheriff  might  have  levied  and  ne- 
glected to  do  so. 

The  answer  given  by  this  plea  is,  that  the  plaintiff 
himself  directed  the  defendant  to  withdraw  from  the 
possession  of  certain  goods  of  the  debtor  which  he  had 
seized,  and  that  certain  other  goods  of  the  debtor, 
which  he  also  seized,  remain  in  his  hands  unsold  for 
want  of  buyers.  And  both  these  propositions  may 
be  true,  and  the  declaration  also.  There  may  have 
been  goods  of  the  debtor,  of  which  the  debt  ought  to 
have  been  made,  notwithstanding  this  account  of  those 
which  actually  came  to  the  sherifi^s  hands.  To  render 
these  two  propositions  available  as  a  defence,  it  was 
obviously  incumbent  on  the  defendant  to  shew  that  they 


CiNO. 
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accounted  for  all  the  debtor's  goods  within  the  bailiwick,    Queen^tBtneh. 

1844 
or  that  the  goods  seized  were  sufficient  to  satisfy  the  * 

execution :  for  his  duty  was  to  possess  himself  of  all,  or       T'tchik 

so  many  as  were  sufficient.  l^' 

Our  judgment  must  therefore  be  for  the  plaintiff. 

Judgment  for  plaintiff. 


Doe  on  the  demise  of  John  Evans  against  ^[^^^fjouu 
Richard  Page. 

Xf^JECTMENT  for  messuages  and  lands  in  fforces-  The  Limita- 

■*-^      .       ,  .  tion  Act.l 

tershire.  344  //.  4. 

On  the  trial,  before  JVightman  J.,  at  the  Worcester-  wwJh  ("pWi*- 
sAiV^  Spring  assizes,  1843(a),  the  following  facts  ap-  *"^  *t^Jj,f^j{he 
peared,  as  detailed  by  Lord  Denman  C  J.  in  giving  right  of  acUon, 
judgment  on  the  rule  hereafter  mentioned.  person  "  shall 

be"  in  pos- 

^^  The  lessor  of  the  plaintiff  in  this  case  claimed  as  session  of 
heir  at  law  of  his  father,  who  died  in  November  1816.  at  will,  shall 
From  the  time  of  the  death  of  the  father,  the  mother  of  have*firet  ac- 
the  lessor  of  the  plaintiff  continued  in  possession  of  the  JJ^  dctermiin!* 
premises  in  question,  as  tenant  at  will  to  the  lessor  of  «t»on  of  *"«:'» 

■  *  '  tenancy  or  at 

the  plaintiff,  until  her  death  in  July  1832.     Upon  the  the  eipiration 

of  one  year 
from  its  com- 
mencement, does  not  apply  where  the  tenanqr  at  will  has  ceased  before  the  passing  of  the 
statute.     In  such  a  case,  the  limitation  runs  from  the  time  when  the  tenancy  determines 
without  Uie  intenrention  of  the  act 

(a)  The  cause  had  been  previously  tried  before  ColeridgfJ,,  at  the  Wor- 
cestershire Spring  assises,  1841,  when  a  verdict  was  found  for  the  de- 
fendant In  ISaster  term  1841,  GotUon  obtained  a  rule  nisi  for  a  new  trial. 
In  Easter  term  (May  2d)  1842,  before  Lord  Denman  C.  J.,  Patteson, 
WiUiams  and  Coleridge  Js.,  jR.  V.  Richards  shewed  cause,  and  Godton 
and  E.  Yardley  were  beard  in  support  of  the  rule.  The  Court  took  time  to 
consider:  and,  in  Trinittf  term  {June  9th)  1842,  Lord  Denman  C.  J. 
delivered  the  judgment  of  the  Court,  whereby  the  rule  was  made  absolute 
in  order  that  certain  facU  might  be  more  fully  investigated. 

Se  3 
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FrAume  V.     death  of  the  mother,  the  defendant,  having  no  title  him-- 

. \ self,  took  possession  of  the  premises,  and  remained  in 

^■^<^      possession  until  the  ejectment  was  brought,  not  as  agent 
"*'  to  the  lessor  of  the  plaintiff,  but  adversely  to  bim«  as 

found  by  the  jury." 

The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
giving  leave  to  move  for  a  verdict  for  the  defendant,  or 
a  nonsuit.  In  Ektster  term  1843,  /£.  V.  Richards  ob- 
tained a  rule  nisi  accordingly,  or  for  a  new  trial*  In 
the  vacation  after  last  Michaelmas  term  (a). 

Godson  and  J.  Gray  shewed  cause.  The  question  is, 
whether  the  lessor  of  the  plaintiff  be  barred  by  the 
operation  of  stat.  S  &  4  ^.  4.  c  27*  Sect  2  alone 
clearly  does  not  bar  him.  By  that  section,  he  bad 
twenty  years  from  his  right  first  accruing ;  and,  accord- 
ing to  common  law  principles,  his  right  first  accrued 
upon  the  determination  of  the  tenancy  at  will,  which, 
as  no  notice  was  given,  or  other  act  done  to  put  an  end 
to  the  tenancy,  was  at  the  death  of  the  tenant  at  will  in 
1832.  The  defendant,  however,  relies  on  the  explana- 
tion furnished  by  sect  7,  which  enacts  that,  <*  when 
any  person  shall  be  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant 
at  will,  the  right  of  the  person  entitled  subject  thereto, 
or  of  the  person  through  whom  he  claims,  to  make  an 
entry  or  distress  or  bring  an  action  to  recover  such 
land  or  rent  shall  be  deemed  to  have  first  accrued 
either  at  the  determination  of  such  tenancy,  or  at  the 
expiration  of  one  year  next  after  the  commencement  of 
such   tenancy,  at  which  time   such  tenancy   shall    be 

(a)  December  9tl\,  1843.     Before  Lord  Denman  C.  J.,   WUUams  and 
Wightman  Js.    Coleridge  J,  had  left  the  Court 
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deemed  to  have  determined.'*     But  the  words  <<  shall  Qucen't  Bench. 
be"  cannot  refer  to  a  tenancy  which  had  expired  before 
the  act  was  passed :  and  the  act  passed  on  S^th  July      ^^o^  dem. 
1833;  but  the  tenant  at  will  died  in  1832.     Doe  dem.  ▼. 

Bennett  v.  Turner  (a)  will  be  relied  on  for  the  defendant. 
The  view  there  taken  by  the  Court  of  Exchequer  was 
taken  also  in  the  Court  of  Exchequer  Chamber ;  Turner 
V.  Doe  dem.  Bennett  (b).  But  m  that  case  a  tenancy  at 
will  was  in  existence  when  the  statute  passed.  A  te- 
nancy at  will  commencing  in  1817  had  been  determined 
in  1827;  and  it  is  true  that  the  Court  appeared  to 
assume  that,  if  no  tenancy  at  will  had  been  created  since, 
a  right  of  action  would  have  accrued  in  181 8|  and  the 
twenty  years  have  begun  to  run  from  thence:  the 
main  questions,  however,  were,  as  to  the  determination 
of  the  will  in  1827,  and  whether  the  fact  of  a  subsequent 
tenancy  had  been  properly  inquired  into.  The  atten- 
tion of  the  Court  was  not  drawn  to  the  date,  with  re- 
ference to  the  statute,  of  the  first  tenancy  at  will,  which, 
in  the  event,  became  immaterial.  The  question  might 
have  been  raised  in  Doe  dem.  Stamway  v.  Sock  (c) :  but 
there,  as  it  turned  out,  no  tenancy  at  will  had  existed 
within  twenty  years  of  the  time  of  bringing  the  action. 
The  construction  contended  for  by  the  plaintiff  would 
destroy  rights  existing  at  the  time  of  passing  the  statute, 
as  where  a  tenancy  at  will  of  more  than  twenty  one 
years'  standing  existed  at  that  time. 

2?.  V.  Richards  and  J.  W.  Smithy  contra.     The  lan- 
guage of  Parke  B.,  in  delivering  judgment  in  Doe  dem. 

(a)  7  M.  ft-  W.  226.  (Jb)  9  H.  i  JT.  643. 

{e)  4  If.  ft-  G.  SO. 

3  £  3 
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there  had  been  a  continuous  tenancy  at  will  from  181 7f 
Dor  (ifin.      o|.  \f  hq  n^^  tenaDcv  at  will  had  been  created  after 
V*  its  determination  in  1827  (which  would  have   been  a 

case  exactly  similar  to  the  present),  *^  the  right  to 
bring  an  action,  which,  by  the  express  provision  of 
the  seventh  section,  undoubtedly  accrued  to  the  lessor 
of  the  plaintiflF  in  1818,  would  have  continued  uninter« 
rupted  during  the  succeeding  twenty  years,  and  not 
having  been  exercised  during  that  period,  would  liave 
been  barred."  The  inquiry  there  into  the  second  te- 
nancy at  will,  which  the  Court  directed,  was  unnecessary 
upon  the  view  for  which  the  plaintiff  here  contends. 
Sect.  2,  as  explained  by  sect.  7)  limits  the  right  to  re- 
cover to  twenty  years  from  either  the  determination  of 
the  tenancy  at  will,  or  the  end  of  a  year  from  its  com- 
mencement, whichever  may  6rst  occur.  If  this  were 
not  so,  a  tenancy  at  will  would  have  less  effect  in  barring 
the  action  than  a  tenancy  from  year  to  year  under  sect.  8. 
Sect.  15  was  applied  retrospectively  in  Nepean  v.  Doe 
dem.  Knight  (&),  and  sect.  1 7  in  Doe  dem.  Corbyn  r. 
Bramston  (c).  In  Doe  drm.  Btirgess  v.  Thompson  (d)  it 
was  assumed  that  sect.  7  is  retrospective ;  otherwise  it 
would  not  have  been  necessary  to  have  recourse  to 
sect.  15.  The  words  in  sect.  2,  which  is  the  substantive 
enactment,  are  retrospective,  *'  shall  have  first  accrued  ;  *' 
iind  the  language  of  the  substantive  enactment,  though 
explained  by  a  subsequent  sectionj  must  be  adhered  to, 
as  in  James  v.  Salter  {e). 

Cur.  adv.  vuU. 

(a)  7  il/.  4  //'.  234.  (6)  3  A/,  tj-  W.  894. 

(r)  3  -^.  ^  E.  63.  (rf)  5  A.^  E.  532. 

(c)  3  Sew  Ca,  541. 
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Lord  Denman  C.J.  now  delivered  the  judgment  of  Quten*s  Jienck, 

the  Court.     After  stating  the  facts  (as  in  p.  767.,  ante),  _         J 

his  Lordship  proceeded  as  follows.  ^°*  ^""' 

The  question  is,  whether  the  plaintiff's   remedy  is  ▼• 

barred  by  the  7th  section  of  stat  S  &  4  tV.  4.  c.  27. 

The  tenant  at  will  died  one  year  before  the  passing  of 
that  act :  and,  if  the  act  had  not  been  passed,  the  lessor 
of  the  plaintiff  would  have  been  in  time  with  his  eject- 
ment, as  the  period  of  adverse  possession,  or  rather  when 
his  right  accrued,  would  have  been  calculated  from  the 
death  of  the  tenant  at  will  in  Jtdy  1 832,  when  the  tenancy 
determined.  But  it  was  said  that,  by  the  7th  section  of 
the  statute,  the  right,  where  there  is  a  tenancy  at  will,  is 
to  be  deemed  to  have  accrued,  either  at  the  determination 
of  the  tenancy  or  at  the  expiration  of  a  year  next  after 
the  commencement  of  the  tenancy. 

It  may  be  that  the  effect  of  this  section  is  to  give  a 
right  of  entry  at  the  determination  of  the  tenancy  at 
will  at  any  time  within  a  year  after  its  commencement, 
but  at  all  events  at  the  expiration  of  a  year  from  its 
commencement;  and,  consequently,  if  that  section  be 
applicable  to  the  present  case,  the  lessor  of  the  plaintiff 
is  too  late,  as  the  tenancy  at  will  of  the  mother  com- 
menced in  1816;  and  the  right  of  the  lessor  of  the 
plaintiff  would  accrue  in  1817,  more  than  twenty  years 
before  the  ejectment  was  brought. 

But  we  are  of  opinion  that  the  7th  section  only  applies 
to  cases  of  tenancies  at  will  existing  at  the  time  the  act 
passed,  or  subsequently;  and  that  it  does  not  apply 
to  cases  where  the  tenancy  at  will  had  been  determined 
before  the  passing  of  the  act. 

The  words  of  the  7th  section  are :  "  when  any  person 
shall  be  in  possession  or  in  receipt  of  the  profits  of  any 
3£  4 
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land,  or  in  receipt  of  any  rent,  as  tenant  at  will,  the  right 
of  the  person  entitled  subject  thereto  "  "  shall  be  deemed 
to  have  first  accrued  either  at  the  determination  of  such 
tenancy,  or  at  the  expiration  of  one  year  next  after  the 
commencement  of  such  tenancy."    This  section  is  in 
terms  only  applicable  to  the  case  of  a  future,  or  at  most 
of  an  existing,  tenancy  at  will,  and  not  to  the  case  of  a 
tenancy  at  will  which  had  been  determined,  and  was  not 
existing,  when  the  act  passed.     A  different  construction, 
even  if  the  words  permitted  it,  would  cause  the  greatest 
hardship :  for   a  person,  who,  as  the  law  stood  before 
the  passing  of  the  act,  was  in  ample  time  to  bring  his 
ejectment  and  recover  property  that  undoubtedly  was 
his,  would  by  the  operation  of  the  statute  be  suddenly 
deprived  of  the  means  of  asserting  his  right,  there  being 
no  clause  for  the  postponement  of  the  operation  of  the 
statute  for  such  a  period  as  would  enable  persons,  who 
would  be  otherwise  affected  by  it,  to  assert  their  rights. 
We  are,  therefore,  of  opinion  that  this  rule  should  be 
discharged. 

Rule  discharged. 


VII.  VICTORIA.  773 

QueetCt  Bench, 
1844. 


The  Mayor,  Aldermen,  and  Burgesses  of  Exeteb  saiurday, 

-  iir  February  10th. 

against  Warren. 

T^EBT,  charging  defendant  to  be  indebted  to  plain-  In  an  action  by 
tiffs  in  a  certain  sum  of  money,  to  wit  5/.,  "  for  of  Exeter,  for" 
certain  petty  customs,  dues  and  duties  then  due  and  IJJId  portduties, 
payable  from  the  defendant  to  the  plaintiffs,  upon  cer-  ^^g^Ji^^^  ^ 
tain  fi^oods,  wares  and  merchandizes,  to  wit  100  chal-  '^^s^j^h^ 

'^  ^  '  theplainUOs, 

drons   of  culm;    and    in   a   certain   other  sum,"   &c.  to  «iiew  the  re- 
ceipt of  such 
(charge  in  the  same  terms  for  fish,  for  oil,  and  for  seal  duininfonner 

skins);  *<  all  then  respectively  imported  by  the  defend-  a  series  of  ac- 

ant  into  the  port  of  Exeter^  in  the  county  of  Devon,  to  h?g"o  be'S^the 

wit  at  Teignmouth  in  the  said  port;**  payable  on  re-  ^^*Jl^n^ 

1  proved  that  the 

Plea,  Nunquam  indebitatus.     Issue  thereon.  receivers'  ac 

*  counts  were  re- 

On  the  trial,  before  Coleridge  3.,  at  the  Devons/iire  gulariy  audited, 

and  thftt  no  one 
could  (at  the 
time  to  which  the  evidence  related)  be  mayor  till  he  had  been  receiver  and  had  his 
accounts  audited.  Down  to  a  certain  time,  the  accounts  were  not  signed  at  aU ;  afterwards 
they  were  regularly  signed  by  the  auditors  only.  One  entry  of  the  latter  class  stated  the 
receipt  by  ^.,  a  receiver,  of  a  sum  for  town  dues  from  /K. ;  and,  with  this  entry,  was  found 
a  paper  stating  that  IF,  had  received  a  sum  for  town  dues,  almost  exactly  corresponding 
with  that  stated  in  the  entry,  and  at  the  time  of  which  it  bore  date.  No  evidence  was  given 
as  to  the  handwriting  of  the  latter  paper.  B,  and  W,  were  both  dead.  The  documents 
were  more  than  thirty  years  old.  No  one  of  them  stated  the  receipt  to  be  **  by  me  ;*'  but 
the  third  person  was  used.     Held,  that  all  the  documents  were  admissible  tvidence. 

The  Crown  is  entitled  (except  where  vested  rights  would  be  interfered  witli)  to  create 
a  port  for  the  landing  of  goods,  and  to  assign  its  limits,  though  the  soil  be  in  a  subject : 
and  such  creation  is  a  good  consideration  for  the  receipt  of  petty  customs  and  port  dues 
throughout  the  port  so  assigned.  And  such  petty  customs  and  port  dues  might,  in  ancient 
times,  be  granted  away  by  the  Crown. 

The  plaintiffs  proved  a  grant  of  the  town  to  them,  by  the  Crown,  in  fee  farm ;  and  it 
was  not  disputed  that  they  were  owners  of  a  port  of  some  extent,  with  some  dues ;  they  also 
proved  the  receipt,  in  fact,  of  the  dues  for  goods  landed  at  Teignmouth,  and  leases  by  them 
of  such  dues.  Held  to  be  evidence  from  which  a  jury  might  infer  that  the  port  extended 
to  Teignmouth,  and  that  the  dues  were  payable  to  the  plaintiffs  for  goods  there  landed ; 
though  Teignmouth  is  situate  on  a  different  river  from  Exeter,  and  the  mouths  of  the 
rivers  are  several  miles  apart;  and  though  no  evidence  was  given  of  repairs  or  other 
services  performed  by  the  plaintiff's  at  Teignmouth,  or  of  any  right  to  the  soil  there,  in 
themselves  or  the  Crown. 
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Spring  assizes,  1841,  the  landing  of  the  goods  was  not 
disputed,  but  the  question  was  merely  as  to  the  right 
of  the  plaintifTs  to  take  the  dues  at  Teignmouth. 

The  plaintiffs,  among  other  documentary  evidence, 
put  in  the  following.  A  charter  of  Bichard^  K^iog  of 
the  Romans  and  Earl  of  Cornwall^  dated  7th  November 
1259,  granting  "quod  Majores,  ballivi  et  cives  nostri 
Exon.j  et  eorum  haeredes,  in  perpetuum  habeant  et 
teneant  civitatem  nostram  Exon,,  ad  feodi  firmam,  pro 
antiqu&  et  debita  firma,"  &c.  A  charter  of  6th  February, 
6  Ed,  3.,  reciting  that  the  before  mentioned  grant  was 
set  aside  by  a  judgment  of  the  Court  of  Exchequer,  and 
the  city  seized  into  the  hands  of  the  Crown,  and  granting 
"  quod  pra&dicti  Major  et  cives  habeant  et  teneant  civi- 
tatem prficdictam,  cum  pertinentiis,  sibi,  hsredibus  et 
successoribus  suis,  de  nobis  et  hseredibus  nostris,  ad 
feodi  firmam,  cum  omnibus  ad  firmam  illam  pertioen- 
bitus,  reddendo  inde  nobis  et  hsredibus  per  annum,  ad 
scaccarium  nostrum,  viginti  libras,"  &c.,  "  in  perpetuum, 
et  sustinendo  alia  onera  eidem  firmre  prius  incumbentia,*' 
&c. 

Evidence  was  also  given  to  shew  the  receipt  of  the 
dues,  in  fact,  for  goods  landed  at  Teignmotdh.  It  was 
proved  that  the  receiver's  accounts  were  regularly  au- 
dited, and  that,  in  the  ancient  state  of  the  corporation, 
no  one  could  be  mayor  till  he  had  served  the  office  of 
receiver  and  had  had  his  accounts  audited.  From  the 
muniments  of  the  corporation  were  produced  a  series  of 
accounts  purporting  to  be  the  audited  accounts  of  the 
receivers.  None  of  these  were  signed  by  the  receiver : 
from  the  reign  of  Elizabeth  downwards,  but  not  earlier, 
they  appeared  to  be  signed  by  the  auditors.  These 
signatures  were  in  different  handwritings,  and  had  the 
appearance  of  originals.    One  of  the  latter,  of  the  date 
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of  4  Eliznf  commenced  as   follows.      *<  Ci vitas  Evon.    QiteenU  Bench. 

CoxtvpoiusJohannisDiferj  senioris,  Receptoris  civitaiis       _  _      

prsdictae  ac  collectoris  omnium  bonorum,  reddituum  Mayor  or 
et  tenementorum  ejusdem  civitadsi  necnon  manerii  de 
Durywarde  Awlyscombe  and  Exilond^  habitus,  auditus 
et  terminatus  secundodie  Septembris^  anno''  &c.,  '^  coram 
Waltero  Staplehylly'*  &c.,  *' auditores  (a)  hujus  com- 
poti  audiendum  et  terrainandum  assignatos,  a  festo" 
&c.,  <^  usque  idem  festum"  &c.  *^anno"&c.  It  con- 
tained the  following  passages.  ^'  Et  de  9/.  95.  ^d.f 
receptis  de  custumis  marcandisarum  hoc  anno  appli- 
catarum  apud  Toppisham^  Exmouth  {a)^  Cockewodcy  Dauh 
lysshe,  Keniorif  Powdeshamj  Teyngmouth^  Exmouth  (a), 
ac  alibi  infra  portum  de  Exmouth  et  Exeter.^  <<  Et  sic 
communitati  debet  36/.  195.  S^/.,"  '^quae  solvit  audito- 
ribus  "  &c.  The  signatures  were  in  the  names  of  the 
auditors  named  in  the  body  of  the  account,  lliere 
was  also,  among  the  audited  accounts,  the  account  of 
Jonathan  Burnett^  receiver,  from  Michaelmas  1785  to 
Michaelmas  1786.  In  this,  Burnett  was  debited  with  the 
following  item.  <^  Messrs.  James  Cornish  and  Widget\ 
for  the  town  duty  by  them  collected  at  Teignmouth^ 
24/.  165.  Sd"  Together  with  this  account  were  three 
loose  papers.  The  first  was  a  receipt,  dated  June  15th, 
1786,  in  the  handwriting  of  a  deceased  clerk  of  Bwfiett^ 
for  dues  received  from  a  brother  of  Co'nish  (who  had 
then  lately  died):  this  was  written  at  the  foot  of  an 
account  headed  **  Teignmouthj  port  of  Exon,  An  ac- 
count of  town  duties  from  October  1 783  to  October  1 785 ; " 
and  which  amounted  to  9L  175.  Tlie  second  paper  was 
headed  as  follows.  ^'  Teignmouth.  An  account  of  town 
duties  received  by  Thomas  Widger^Au^  in  1784  and  1785, 

(•)«c. 


176 


Q.  B.    HILARY  VACATION, 


Volume  K 
1844. 

Miyor  of 
£xm& 

▼. 
Waebkit. 


and  unpaid  to  the  late  Mr.  Cornish  ;  "  the  amount  being 
6/.  7s.  Sd.  The  third  was  headed  <<  Teignmouth.  An 
account  of  town  duties  received  by  T.  Widger  from 
Michaelmas  1785;**  the  amount  being  8/.  \\s.9d.  The 
handwriting  of  the  last  two  was  not  identified.  Bnmeil 
and  Widger  were  both  dead.  The  defendant's  counsel 
objected  to  the  admissibility  of  each  of  the  last  two 
papers,  and  also  generally  to  the  admissibility  of  the 
receivers'  accounts  {a) :  but  the  learned  Judge  received 
the  evidence. 

A  lease  was  put  in,  dated  18tli  September^  35  Eliz^j 
whereby  the  Mayor,  bailiffs  and  commonalty  of  the  city 
of  Exeter  demised  to  Nicholas  Spicer^  for  seventeen 
years,  at  the  annual  rent  of  20/.,  **  all  that  their  fearme 
or  custome  commonly  called  the  towne  custome,  due  and 
belonging  to  the  said  Mayor,  bailiffs  and  comynaltie,  for 
the  entrye  of  all  manner  of  shippes,  barkes,  boates  and 
vessells,  whatsoever,  arrivinge  within  the  porte  or  haven 
of  the  cittie  of  Exeter j  that  is  to  wy tte,  Exemouthej  Cock^ 
voode^  Kenton^  ColepolCj  Pasvderhami  Lymson^  Tyngmouthe^ 
Dawlishe^  and  all  and  everie  other  creeke  and  creekes 
reputed,  taken  or  known  to  be  parceall  and  member  of 
the  said  porte,  and  laden  with  any  wares,  goods  and 
merchandizes  whatsoever ;  and  also  the  towne  custome 
due  to  the  said  Mayor,  bayliffes  and  comynaltie^  for  and 
of  all  manner  of  wares  and  merchandizes  whatsoever, 
laden  and  broughte  in  any  shippes,  barkes,  boates  or 
any  other  vessells,  to  be  layd  on  land  in  any  place  or 
places,  creeke  or  creekes,  within  the  said  haven,  or  in 
any  part  or  member  thereof;  and  also  all  manner  of 
forfey tures  "  &c.  Payment  of  the  rent  reserved  in  this 
lease  was  shewn.    Another  lease  was  also  put  in,  of  the 


(a)  See  post,  note  (c),  p.  785. 
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date  of  8  Ja.  1 .,   whereby   also  the  corporation   simU  Qum/i*«  BenOu 


1844. 


larly  demised  the  town  custom,  and  which  mentioned 
Teignmouth  in  the  same  way.  Mayor  of 

There  were  also  put  in  a  royal  commission  and  the  v. 

return  thereto.    The  commission  was  dated  15th  Septem* 
ber^  28  C.  2.,  aiid  was  directed  to  the  mayors  oi  Exeter^ 
Dartmouth,  Barnstaple  and  Bidefordj  certain  officers  of 
the  customs,  and  others.     It  recited  stat.  IS  &  14  C.  2. 
r.  11.  5. 14.,  and  authorized  the  commissioners,  or  any 
three  &c.,  ^^  to  repair  unto  our  said  city  and  port  of  Exon^ 
and  to  search,  find  out  and  survey  the  open  places  there 
and  thei^eabouts ;  and  to  assign  and  appoint  all  such  and 
so  many  open  place  or  places  to  be  places,  quays  or  wharfs, 
for  the  landing  or  discharging,  lading  or  shipping,  of  any 
goods,  wares  or  merchandize,  within  our  said  port  of 
Exon.j  as  according  to  your  good  discretions,  or  the  dis- 
cretions of  any  three"  &c.,  *' shall  seem  most  convenient 
and  fit  for  the  uses  and  services  aforesaid ;  and  to  set 
down,  appoint  and  settle  the  extents,  bounds  and  limits 
of  the  said  port,  and  of  all  such  places,  quays  or  wharfs, 
by  sufficient  metes,  limits  and  bounds,  and  utterly  to 
prohibit,  disannul,  make  void,  determine  and  debar  all 
other  places   within  the  said  port  from  the  privilege, 
right  and  benefit  of  a  place,  quay  or  wharf  for  the  land- 
ing or  discharging,  lading  or  shipping,  of  any  goods  or 
merchandize  as  aforesaid,  except  respectively  the  goods 
and  merchandizes  before  excepted "  &c.     The  return, 
inrolled  in  the  Exchequer  in  Easter  term,  29  C.  2.,  stated 
that  the  commissioners  had  repaired  **  unto  the  said  city 
and  port  of  Ejcoti."  and  had  surveyed  &c.  the  open 
places  there  and  thereabouts :  "  and,  by  virtue  of  the 
said  commission,  we  do  hereby  set  down,  appoint  and 
settle  the  extents,  bounds  and  limits  of  the  said  port  to 
be  as  followeth:  viz.  from  the  southernmost  point  of 
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Voiume  V.      land  OD  the  east  side  of  the  mouth  of  the  river  Awe^ 

\ beuig  the  furthermost  extent  eastwsxd  of  the  conolj  of 

Kimm^      Z>nv^  io  a  supposed  right  line  to  the  southemiDost 
^  ""•  point  of  land  on  the  west  side  of  the  haven  of  Teign- 

mouik^  with  all  the  channels,  roads,  streams,  rivers, 
barrs,  havens  and  creeks,  unto  the  quay  commonly  called 
the  Quay  of  Exon.^  &c. :  the  return  then  appointed  cer- 
tain quays  for  landing  &c. 

Exeter  lies  upon  the  river  £jy,  which  falls  into  the 
English  Channel  on  the  coast  of  Devonshire^  about  six 
miles  from  the  mouth  of  the  river  Teign.  From  the 
mouth  of  the  Exe  to  that  of  the  Teign  the  coast  runs 
nearly  in  a  line  from  north-east  to  south-west.  Teign^ 
ffumth  is  on  the  left  (north-east)  bank  of  the  Teigm. 
Topsham  is  on  the  Exe^  between  its  mouth  and  Exeter. 

Parol  evidence  was  given  of  payment  of  the  dues  at 
Teignmouih  to  the  plaintifls,  from  1806  to  1834,  when 
payment  was  refused ;  and  since  then  there  had  been  no 
payment  (a). 

No  evidence  wes  given  for  the  defendant :  but  his 
counsel  contended  that  the  dues  could  not  be  taken 
without  a  consideration ;  and  that  no  consideration  was 
shewn,  there  being  no  pretence  that  the  soil  at  Teigu^ 
mouth  had  ever  belonged  to  the  Crown  or  the  plaintifls, 
and  it  not  appearing  that  any  repairs  had  ever  been 
performed  at  Teignmouih  by  the  plaintiffs.  It  was  not, 
however,  disputed  that  the  port  of  Exeter  existed,  and 
that  within  some  limits  or  other  the  plaintiffs  must  be 
entitled  to  some  dues. 

The  learned  Judge  told  the  jury  that,  in  the  early 
times  to  which  the  existence  of  the  port  was  referred, 

(a)  It  is  not  tliought  necessary  to  state  in  this  report  any  eviddic* 
betides  iliat  noticed  in  the  argument  and  judgmenL 
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and  indeed  at  all  times^  the  prerogative  of  creating  a  QueenU  Bench, 

port  was  in  the  Crown;  and  that,  where  there  were  no *__ 

anterior  rights  vested  in  any  person,  the  Crown  would        e7»tiii^ 
have  a  right  to  fix  the  limits  of  the  port ;  that,  where  it  ^* 

had  created  a  port  and  fixed  the  limits,  it  could  grant 
the  port  duties  and  the  right  to  load  and  unload  there : 
and  that  there  might  be  many  considerations  for  the 
dues  besides  right  of  soil ;  as  the  privilege  of  landing 
customable  goods.  The  jury  found  for  the  plaintlHs, 
except  as  to  the  sums  charged  for  fish. 

In  Easter  Term  1842,  Crofwder  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  the  admission  of  im« 
proper  evidence,  of  misdirection,  and  of  the  verdict  being 
against  the  weight  of  evidence.    In  last  Trinity  term  (a), 

Erlcj  Rogers  and  Montague  Smith  shewed  cause. 
The  accounts  were  properly  received  in  evidence.  £f/r- 
nelt  debits  himself  with  the  receipt  of  a  sum  from  Cor- 
nish  and  Widger.  Then,  with  the  paper  by  which 
Burnett  does  this,  are  found  accounts  by  which  Widger 
debits  himself  in  two  sums ;  and  these,  together  with 
a  sum  which  the  receiver's  clerk  charges  himself  with 
receiving  from  Cornish^  coincide,  within  two  pence,  with 
the  sum  for  which  Burnett  debits  himself.  These  are 
all  accounts  more  than  thirty  years  old,  by  which  de- 
ceased parties  debit  themselves.  They  must  be  taken  to 
be  in  the  handwriting  of  the  parties  by  whom  they  pur- 
port to  have  been  written;  Wynne  v.  Tyrnw/iiit  {b) ; 
Doe  dem.   Webber  v.    T/iynne  {c) ;   note  (8)   to    1  Selw. 

(a)  Afay  29th  and  June  Sth,  1843.  Before  Lord  Denman  C.  J.,  PaU 
teson,  lyilliams,  and  Coleridge  Jn, 

(6)  4  i7.  jr  ^Id,  S7G.  See  Doe  dem.  Thomas  v.  Beynon,  12  ^.  4J[  £. 
431. 

(c)  10  East,  206. 
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Folume  V, 
1844. 

Mayor  of 

£lBTBK 


iST.P.  540/ 10th  ed.   (ZXri/,   III.  1.).     The  want  of 
Widga^%  signature  is  unimportant;  accounts  are  fre- 
quently received  without  such  signature.    {Coleridge  J. 
Ancient  receivers'  accounts  are  seldom  signed  by  the 
receivers.]    In  Doe  dem.    The  Earl   of  Egremonl  v. 
Date  {a)  the  accounts  were  not  signed ;  but  no  objection 
was  taken  on  that  ground.     The  accounts  of  both  Bur^ 
netl  and  Widger  are  found  in  their  proper  place ;  and 
the  principle  of  BuUen  v.  Michel  {b)  applies.     Burnetts 
account,  being  audited,  must  be  presumed,  in  de&ult  of 
evidence  to  the  contrary,  to  be  the  account  handed  in  by 
himself  to  the  auditors ;  and  tVidger's  accounts,  being 
found  with  it,  and  containing  the  word  ^^  received,''  are 
presumably  the  accounts  made  out  by  Widger  to  Bttr- 
netij  and  referred  to  by  the  latter  as  his  vouchers  at  the 
audit.     Widger^s  account  is  therefore  admissible  on  the 
ground  that  Widger  charges  himself;  but,  even  if  that 
were  not  so,  it  is  admissible  as  an  account  recognised 
by  Burnett^  by   which  recognition  Burnett  discharges 
Widger  and  charges  himself.     In  De  Rutzen  v.  Farr  (r) 
the  accounts  of  rent  received  were  not  (as  the  Court 
understood  the  facts)  in  any  way  connected  with    tlie 
steward;  they  purported  to  state  receipts  by  a  clerk 
of  the  steward ;  but  no  recognition  by  the  steward,  or 
proof  of  the  clerk's  employment,  was  given ;  and  tliere* 
fore  the  evidence  was  held  inadmissible  on  a  principle 
which  does  not  apply  to  this  case.     Here  it  is  as  if  Bur^ 
nett  had  been  alive,  and  had  sworn  that  he  had  received 
the  sum,  with  Widget's  account,  from  Widger.    The  case 
closely  resembles  Stead  v.  Heaton  {d).     The  accounts, 


(a)  3  Q.  B.  609. 
(c)  4  A,^  E.  53. 


(fc)  2  Price,  399. 
(ji)  AT.  R.  669. 
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being  admissible  Tor  one  purpose,  are   admissible  for    Queen's  Benck, 

all ;  Higham  v.  Ridgway  (a),  Davies  v.  Humphreys  (b).      ' 

There  was  no  misdirection.  The  Crown  lias  tlie  power       Mayor  of 
of  creating  a  port ;  and  the  power  of  fixing  the  limits  is  v. 

necessarily  included :  though  this,  of  course,  is  subject 
to  the  limitation  pointed  out  by  the  learned  Judge; 
namely  that,  where  private  rights  have  grown  up,  the 
grant  must  not  derogate  from  such  rights.  Wilkes  v. 
Kirby  [c)  has  been  cited  to  shew  that  a  corporation  can 
have  dues  only  upon  consideration,  as  of  repair  &c. : 
but  there  the  defendant  had  chosen  to  allege  that  the 
owners  of  the  port  received  toll  and  custom  *^  erga 
necessaf  emendas  reparacon  et  manutencon  ejusdem 
portus  per  ipsos  fiend;''  and  the  question  was  whetheri 
if  a  consideration  were  alleged,  that  was  sufficiently 
alleged.  And  Potxell  J.  said  that  the  King  may  have 
a  port  and  toll  without  any  consideration,  and  that  he 
who  has  a  port  is  bound  to  repair  it  or  else  may  be  in- 
dicted. Treby  J.  said  that,  when  the  case  of  Warren  v« 
Prideaux  [d)  was  in  debate,  it  was  held  that  the  owner 
of  a  port  may  have  toll  by  prescription,  without  alleging 
any  consideration.  The  obligation  therefore  may  exist 
in  the  owner,  as  a  quid  pro  quo  :  but  performance  of  tlie 
repair  is  not  a  condition  precedent  to  the  right  to  take 
dues.  In  Mayor  of  London  v.  Hunt  {e)  it  was  held  that 
the  mere  liberty  of  bringing  goods  into  a  port  implied  a 
consideration  in  itself.  The  right  of  soil  is  not  essential 
to  this  right ;  and  therein  it  differs  from  a  right  to  take 
tolls  in  respect  of  bringing  goods  upon  a  manor,  which 
was  the  claim  in  Crispe  v.  Belwood  {g).     In  Mayor  of 

(a)  10  East,  109.  (6)  6  M.  tj-  W.  15S. 

(c)  2  Lulw,  1 519.  (d)  1  Mod.  104. 

(e)  3  Lev.  37.  (g)  3  Lev.  424. 

VOL.V.    N.8.  3  P 
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rdume  r.     Exeter  v.  TrimUt  (a)  a  count  in  assumpsit  alleged  a  pre- 
scriptive right  to  petty  customs ;  and  this  was  held  good 

Major  of      qo  general  demurrer,  though  it  was  argued  that  consider- 
▼.  ation  ouffht  to  have  been  shewn.     The  note  to  that  case 

refers  to  Mayer  rf  Yarmouth  v.  EaUm  (6),  where  the 
corporation  of  Yarmouth  recovered  for  tolls  upon  the 
export  from  the  port  of  Yarmouth,  though  it  was  ob- 
jected, on  special  demurrer,  that  no  consideration  was 
shewn.  Lord  Mansfield  said  that  ownership  of  the  soil 
was  out  of  the  question :  but  that  the  making  of  the  port 
was  itself  a  sufficient  consideration :  and  the  case  was 
distinguished  from  that  of  a  toll  thorough.  The  cases 
which  may  appear  to  make  against  the  plaintiffii  will 
generally  be  found  to  be  cases  of  tolls  thorough,  as 
Mittfor  of  Nottingham  v.  Lambert  (c).  Lord  Pelham  v. 
Pickersgai{d)j  Truman  y.  Walgham  {e).  Heddey\.Wel- 
house  (g)  was  the  case  of  a  fair.  In  Jenkins  v.  Harvey  {h) 
it  was  held  that  a  claim  for  port  duties  was  not  against 
common  right,  aud  might  originate  in  a  modern  grant 
from  the  Crown.  These  duties  are  early  recognized  in 
the  law.  By  9  H.  3.  (Magna  Charta)  c.  SO.  merchants 
are  to  come  into  England,  to  buy  and  sell,  ^^  per  antiquas 
et  rectas  consuetudines."  One  of  the  articles  to  be  en- 
quired of  in  Eyre  was  ^*  de  novis  consuetudinibus  levatis 
in  regno,  sive  in  terra  sive  in  aqua,  et  quis  eas  levaverit 
et  ubi ;  ^  Hale  de  Port.  M.  (f ),  Bract.  1 1 7  a. :  and  among 
the  Capilula  Placitotum  Coivnie  Begis,  in  the  time  of 
Bichard  I.,  in  tViltrtnis  Leges  Afiglo-Saxonica  {p.  351.), 

(a)  2  WUs.  95.  (6)  3  Burr,  1402. 

(c)  ated  3  Burr.  1404.  1407.  (d)  1  T.  S.  €60. 

(e)  2  ITiZi.  296.  (g)  Moort,  474. 

(A)  1  CM.^R.  877.,  2  (7.  Af.  ^  R.  393,  404.     S.  C.  5  Tyrwk.  S2C, 
871.     See  Brune  v.  Thompson,  4  Q.  B.  543.  552. 
(i)  Hargrave't  Law  TracU^  78. 


Wakkkn. 
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is  the  following :   <^  De  custodiis  portnum  maris ;  si  Queen's  Bench. 

1844 
quid  receperunt  quod  non  reddiderunt;"  &c.     In  the  * 

case  of  Customs^  Subsidies^  and  Impositions  ia\  and  in       Mayor  of 
Rejc  V.  Bates  (d),  and  in  the  discussions  which  ensued  {c\ 
the  dispute  was  as  to  the  right  of  the  Crown  to  impose 
new  duties :  but  that  ancient  customs  belonged  to  the 
Crown  was  assumed.     If  so,  the  Crown  might  grant 
these  dues  to  the  plaintiffs.     Madox  has  given  an  account 
of  a  case  of  The  Corporation  of  Southampton  v.  Seur'^ 
'%  (^)»  in  which  a  dispute  arose  whether  the  corpor- 
ation of  Southampton^  as  the  Crown's  grantees,  at  fee 
fiirm,  of  the  port  of  Southampton,  were  entitled  to  take 
customs  at  Lymington;  and  issue  was  joined  on  the 
question  whether  La/mington  was  within  the  bounds  of 
the  port  of  Southampton^  and  found  for  the  plaintiffs* 
Petty  customs  were  clearly  due  to  the  Crown  in  ancient 
times ;  as  appears  from  Lord  Hays  treatise  Concerning 
the  Customs  (e) :  though  the  imposition  of  fresh  duties 
was  recited  to  be  illegal  by  stat.  12  C.  2.  c.  4.  5.6. 
Lord  Hale{g)  distinguishes  between  what  are  strictly 
customs,   and  duties   (also  called  customs)   belonging 
by  prescription  to  the  lord  of  the  port ;  and  he  men- 
tions {h)  the  customs  of  Exeter  as  an  instance  of  the 
latter;  and  it  should  seem  that  the  smaller  customs 
originally  granted  away  by  the  Crown  sometimes  re- 
mained in  the  hands  of  the  grantees,  while  other  larger 
customs  to  which  the  Crown  afterwards  became  entitled 


(a)  13  Sep.  33. 

(6)  2  How.  St.  Tr.  371.     S.  C  Lane,  22. 

(c)  See  them  collected  in  2  HoweWt  State  Trials  i  also  Bargratft^s  note 
there  (p.  371 ),  reprinted  from  the  folio,  with  additions. 

(d)  Madoi^s  Firma  Burgi,  22a  :  ch.  10.  s.  29. 

(e)  Harg.  X.  Tracts,  115.  &c.  ;  see  particularly  ch.  4.  p.  131. 
(g)  Ch.  4.  p.  132.  (/«)  Ch.  4.  p.  189. 

3f  2 
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rcAiM  r.      were  retained  by  the  Crovn.     Then  the  odIt  qnestioo 

1844.  ' 
'  _  must  be  as  to  the  limits  of  the  port.     That  most  be  a 

^^^^      matter  of  eridence  from  usage,  where  do  grant  can  be 
▼•  found  defining  the  limits.     That  the  Crown  can  create 

a  port  is  not  disputed:  and  indeed  Lord  Kem^omj  in 
Ball  v.  Herbert  {a)j  when  he  was  deciding  against  the 
right  of  towing  on  nangable  rirers,  expressly  admitted 
this.  But  then  it  necessarily  follows  that  the  Crown 
must  assign  the  limits.  The  only  question  therefore  re- 
maining is,  whether  the  jury,  on  the  eridenoe,  were 
warranted  in  finding  that  the  Crown  granted  the  port 
with  the  customs  claimed  to  the  plaintifis,  and  that  the 
port  included  Teignmoutk.  (The  argument  as  to  the 
weight  of  evidence  is  omitted.) 

Craaaderj  J.  Greenwood  and  BuU^  contr^  The  ac- 
counts of  Widger  were  not  so  connected  with  the  account 
of  Burnett  as  to  bear  the  character  of  an  admission  by 
either  Burnett  or  Iftager.  The  ground  upon  whidi 
evidence  of  this  sort  is  received  is  that  it  would  constitute 
evidence  against  the  party  making  the  entry,  if  he  were 
alive.  But,  if  a  claim  had  been  made  against  Widger^ 
it  would  not  have  been  supported  by  proof  that  a 
paper  stating  a  receipt  by  biro,  but  not  traced  to  him, 
nor  even  running  in  his  name,  had  been  found  among 
Burnett's  accounts.  Nor  could  Burnett  be  made  liable 
by  the  fact  that  a  paper  was  found  among  his  accounts, 
alleging  a  receipt  by  Widger.  [Coleridge  J.  Suppose 
parol  evidence  were  given  that  the  vouchers  for  a  parti- 
cular series  of  accounts  were  kept  in  some  place  apart 
from  the  accounts :  would  not  the  documents  found  in 

(a)  3  7.  R.  255.  261. 
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such  a  place  be  admissible  wherever  the  accounts  them-  QueenU  Bench. 


1844. 


selves,  could  be  made  evidence?     Williams  J.  Or  sup- 
pose some   mere  flying  sheets  were  found  any  where      Mayor  of 
in  the  custody  of  the  corporation,   corresponding  in  ^• 

amount  to  the  items  mentioned  in  the  accounts :  would 
not  they  be  admissible  as  connected  with  the  accounts  ?] 
The  coincidence  in  the  sums,  here,  is  not  exact.  In 
Wynne  v.  Tyrmhitt  {a)  (referred  to  in  1  Phil.  Ev.  298. 
9th  ed.  {b) )  the  accounts  admitted  were  those  of  the 
actual  steward  of  the  manor :  that  shews  only  that  Bur- 
nett's  own  account  is  admissible,  which  is  not  now  dis- 
puted (c).  In  Doe  dem.  Webber  v.  Tltynne  {d)  it  was  con- 
sidered that  the  words  '^  solvit  residuum  tnihi"  and 
*^ solvit  per  me"  in  books  containing  receipts  of  rent, 
and  forming  part  of  the  muniments  of  the  Dean  and 
Chapter  of  Exeter^  furnished  ground  for  inferring  that 
they  were  accounts  of  a  receiver  debiting  himself:  that 
again  is  an  authority  only  for  the  admissibility  of  Air- 
nett^s  own  accounts.  What  is  called  Widget's  account 
does  not,  on  the  face  of  it,  purport  to  be  a  voucher. 
Widger  does  not  appear  to  charge  himself  by  it ;  for  it 
is  not  shewn  that  he  was  a  party  to  it  at  all :  it  might 
have  been  merely  a  memorandum  of  a  third  person.    In 

(a)  4  B,  i  Aid.  S7t>.  (ft)  See  1  Starh,  Ev.  359.  (3d  ed.). 

(c)  On  moving  for  the  rule,  {Jpril  20tb,  1842,  before  Lord  Den* 
man  C.  J.,  Patteson,  WiUiams  and  Coleridge  Jt.),  it  was  urged  that,  as 
the  documents  produced  as  the  accounts  of  Dyer  and  Burnett  were  not 
shewn  to  be  signed  by  them  or  to  be  in  their  handwriting,  and  did  not 
use  the  words  "  I  '*  or  «  me,**  so  as  to  purport  to  be  wriUen  by  them, 
the  evidence  ought  to  have  been  rejected ;  but  the  Court  granted  no  rule 
on  this  point ;  Lord  Denman  C.  J.  saying  that  there  was  no  reason  to 
suppose  them  merely  copies ;  and  that  the  most  natural  explanation  of 
the  documents  being  found  where  they  were  was  that  the  accounts  had 
been  handed  in  to  the  auditors  by  the  receivers.  Coleridge  J.  nid  that 
accounts  were  seldom  signed  by  the  receivers. 

(d)  10  East,  206, 
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^I^  whose  signature  thqr  bear.**  In  Doe  dem.  GaOcp  ▼. 
Fawles  (A)  it  was  attempted  to  shew  that  woriL  had  beea 
done  for  a  party,  by  a  receipted  bill  charging  him  with 
the  work,  and  found  among  his  papers :  but  Ulikdale  J. 
refused  the  evidence,  saying :  <<  The  cases  have  gone 
quite  far  enough.  There  would  be  no  limit,  if  such  a 
paper  as  this  were  admitted." 

The  direction  to  the  jury  cannot  be  supported.  The 
claim  is  put  on  two  grounds :  as  a  claim  of  port  duties  and 
a  claim  of  petty  customs.  No  evidence  was  given  that 
the  land  had  ever  been  the  property  of  either  the  Crown 
or  the  corporation.  No  repairs  were  shewn.  If  the  cor- 
poration claim  as  grantees  of  petty  customs,  the  answer  is 
that  the  Crown,  if  entitled  to  these  customs,  could  not 
grant  them  away,  any  more  than  the  great  customs. 
But  the  common  law  right  of  the  Crown  to  any  customs 
is  not  clear :  it  is  doubted  in  Sheppard  v.  Gosnold  (c) ; 
though  a  differenl  view  is  taken  in  Le  Case  de  customes 
payable  pur  marchandises  {d).  It  seems  that  the  claim  of 
petty  customs  originated  in  a  demand  made  upon  mer- 
chant strangers,  and,  strictly  speaking,  could  be  levied 
from  them  only.  In  Sheppard  v.  Gosnold  {e)  it  is  pointed 
out  that  no  stress  can  be  laid  upon  an  usage  of  paying 
duties  contrary  to  law,  inasmuch  as  men  *^  will  rather 
pay  a  little  wrongrully,  than  free  themselves  from  it 
over-chargeably."  In  Lord  Coke's  comment  on  sect.  30 
of  Magna  Charta  (referred  to  on  behalf  of  the  plaintifls) 
he  expresses  a  clear  opinion  that  customs  are  due  to 
the  Crown  by  statute  only ;  2  Inst.  58,  59.     Lord  Hale^ 

(a)  4  A.  i  E,  53,  56.  (6)  1  Moo.  i'  -R.  261. 

(c)   Fau^han^  159.  161.  163.  (d)  Davy.%  2 — 10. 

(e)   Faughan,  170. 
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that  the  great  customs  were  by  statute  only :  and  there *___ 

is  no  principle  which  justifies  resting  the  claim  of  petty       ^J^  ^ 
customs  on  any  other  ground.     The  statutable  nature  ''• 

of  the  duty  seems  to  be  assumed  by  Henry^  History  qf 
Great  Britain^  vol.  iv.  p.  229, 280.  The  authorities  cited 
in  HakewilVs  argument  in  the  House  of  Commons  {b) 
shew  at  least  that  no  new  custom  could  be  imposed  with- 
out the  authority  of  parliament  And  all  customs,  if 
lawful,  must  be  presumed  to  Ije  imposed  for  the  public 
good ;  from  which  it  follows  that  they  cannot  be  demised 
or  granted  to  any  subject ;  Case  o(  Customs,  Subsidies,  and 
Impositions  (c).  It  must  be  admitted  that  the  language 
of  the  report  there  is  rather  favourable  to  the  Crown's 
claim  to  impose  duties,  as  upheld  in  Rex  v.  Bates  {d). 
But  here  (as  is  pointed  out  in  the  passage  cited  by 
Mr.  Fraser  {e)  from  Hargrove  (g) )  Lord  Coke  wrote 
inaccurately,  and  was  not  consistent  with  his  opinion 
more  deliberately  expressed  elsewhere.  Mr.  Hargrove, 
in  his  Preface  to  Rex  v.  Bates  (d),  has  clearly  shewn  that 
the  Crown  has  no  right  to  impose  duties;  and  he 
says  (p.  377.) :  "  with  respect  to  the  particular  claim  of  a 
prerogative  to  tax  at  the  ports,  it  was  more  than  liable 
to  the  general  objections  of  being  a  prerogative  tax- 
ation; because  there  was  the  addition  of  peculiar 
arguments  against  yielding  to  such  a  precedent.  It 
was  this  very  species  of  regal  impositions,  which  gave 
occasion  to  some  of  the  ancient  statutes  declaratory  of 
the  illegality  of  taxing  without  the  consent  of  parliament; 

(a)  Harg,  L.  T.  147. 

(b)  Printed  at  the  end  of  Rex  v.  JBcUeSf  2  How.  Si,  3V.  407.     See 
pp.  460,  1,  2. 

(c)  12  Rep,  33,  S4.  (d)  2  How.  Si.  Tr.  371. 
(0  Note  (A.)  to  12  Rep.  34.                    (g)  2  Sow.  St.  Tr.  381. 

3r  4 


788 


Q.B.    HILARY  VACATION, 


Volume  y, 
1844. 

Mayor  of 

£lBT£B. 

V. 
WAftRKir. 


as  will  appear  by  reading  the  incomparable  speeches 
against  impositions  at  the  ports,  by  those  profound 
constitutional  lawyers  Yelverton  and  Hakewill"  [Cole' 
ridge  J.  These  were  arguments  against  the  imposition 
of  duties  confessedly  new.  Do  you  contend  that  all 
petty  customs  are  void  for  which  no  act  of  parliament 
can  be  shewn?]  The  principle  may  at  least  be  laid 
down  to  the  extent  of  disallowing  any  claim  of  the 
Crown  to  create  a  port  and  impose  a  duty  upon  goods 
landed  at  any  named  part  of  the  coast,  however  remote. 
HakewiU{a)  notices  the  argument  that  the  port  and 
haven  towns  belong  to  the  king,  and  in  regard  thereof 
he  may  open  and  shut  them  on  what  conditions  be 
pleases :  and  he  says  that  the  gates  of  cities  and  towns, 
and  all  streets  and  highways,  are  also  the  king's,  but 
it  does  not  follow  that  the  king  can  impose  a  duty  on  all 
persons  passing  through ;  and  that  the  subject  ought  as 
freely  to  enjoy  passage  at  the  ports  as  the  air  or  the 
water.  Lord  Haley  in  the  treatise  Concaning  the 
Customs  (i),  snys  that  "  customs  by  prescription  be- 
longing to  ports,  were  various  according  as  the  usage 
and  custom  was ;  "  and  (p.  138.},  after  other  instances,  be 
bays :  ^^  I  shall  only  add  the  petit  customs  of  Exeter^ 
which  they  claimed  as  parcel  of  their  fee-farm,  by  grant 
made  by  King  JE.  3.  unto  them  of  the  port  of  Exefa-j 
cum  vicmbrisj  and  the  ferry  of  Exmouth^  and  lastage  and 
stallage  of  the  said  ferry,  as  they  were  decreed  unto 
them  by  default  in  a  suit  between  the  bailiff  and  com- 
monalty of  Exeter  and  one  Wade"  He  then  abstracts 
the  case,  which  is  of  HiL  14  C  2.  The  account  of 
ihe  Ch&rier  of  Edward  III.  given  in  the  record  referred 
to  by  him  seems  not  to  be  correct.  Afterwards  he  sug^ 


(a)  2  How.  St,  Tr.  474. 


(b)  ffarg.  X.  T,  132, 
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gests  (p,  I39.)that,  in  the  infancy  of  customs,  certain  cus-  Queen's  Bench. 

toms  only  were  paid,  which  grew  into  a  fixed  duty,  and,   .*_ 

being  inconsiderable,  were  granted  away,  though  greater       Mayor  of 

customs,  afterwards  granted,   were  always  kept  in  the  ^' 

,  ^1  Waeriit. 

hands  of  the  Crown.     This  is  contrary  to  principle: 

the  magnitude  of  the  custom  cannot  affect  the  right  to 
grant  away.  [ColeiHdge  J.  Can  we  set  that  right  now  ?] 
In  Mayor  of  Exeter  v.  Trimlet  {a)  no  notice  appears  to 
have  been  taken  of  the  language  used  by  Lord  Hard- 
wicke  in  an  Anonymous  (J))  case,  where  the  corporation 
of  Exeter  claimed  petty  customs :  he  there  adverted 
to  the  doubt  whether  the  Crown  could  have  petty  cus- 
toms otherwise  than  by  act  of  parliament,  and  pointed 
out  that,  if  an  act  of  parliament  was  necessary,  a  subject 
could  not  claim  by  prescription,  but  must  shew  a  grant. 
A  grant  requires  a  consideration.  [Coleridge  J.  For  the 
grant,  not  for  the  original  right.  What  became  of  the 
action  which  was  the  sv\i]ecioi ihe  Anonymous (Jb)  case?] 
That  has  not  been  discovered  (c).  It  is  not,  however, 
now  questioned  that  a  petty  custom  might  be  payable : 
but  the  defendant  denies  that  it  can  be  payable  at 
Tcignmouth  as  due  to  a  subject  in  respect  of  Exeter. 

Then,  next,  the  claim  cannot  be  sustained  as  for  a 
port  duty.  A  port  duty  is  payable  only  in  respect  of  a 
port,  in  the  confined  sense  of  the  word,  that  is,  of  "  a 
harbour;  a  safe  station  for  ships ;''  Johnson's  Diet,  sub 
voc.  Port.  A  custom  house  district,  defined  for  fiscal 
purposes,  has  nothing  to  do  with  that  species  of  port 
which  earns  port  duties.     ^^  A  port  is  a  harbour  and 

(a)  2  Wih.  95.  (b)  2  Ves.  Sen.  6^0. 

(c)  l*Iie  Corporation  recovered  in  two  actions,  in  the  year  1757,  against 
parties  who,  from  an  entry  in  the  act  book  of  tlie  corporation,  dated  1 754, 
appear  to  have  probably  been  the  parties  obtaining  the  injunction  in 
1755  :  tlic  injunction,  therefore,  secins  to  have  been  dissolved. 
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to  fraught  and  unfraught  them  at ; "  CalUs  on  Sewers^  57. 
Mayor  of      Hakj  Dc  Portibtts  MariSf  gives  the  definition  in  the 
"'  larger  sense,  which  is  here  inapplicable.     He  says  (a) : 

^*  A  port  is  an  haven,  and  somewhat  more : "  and  be 
remarks  that  it  <^  includes  more  than  the  bare  place 
where  the  ships  unlade,  and  sometimes  extends  many 
miles ; "  and  afterwards  (p.  47.) :  '^  Creeks  of  ports, 
are  by  a  kind  of  civil  denomination  such.  They  are 
such,  that  though  possibly  for  their  extent  and  situation 
they  might  be  ports,  yet  they  are  either  members  of,  or 
dependent  upon  other  ports.  And  it  began  thus.  The 
king  could  not  conveniently  have  a  customer  and  comp- 
troller in  every  port  or  haven.  But  these  custom-oiBcers 
were  fixed  at  some  eminent  port ;  and  the  smaller  adja* 
cent  ports  became  by  that  means  creeks,  or  appendants 
of  that  where  these  custom-ofiicers  were  placed."  Bat 
afterwards  (p.  76.)  he  speaks  <^  touching  the  interest  of 
propriety  and  franchise  in  the  very  port,  viz.  that  part  of 
the  sea  wherein  ships  come  to  unlade  their  goods."  So 
MolUy  says :  ^^  in  regard  that  the  port  of  London  is 
of  great  concern  in  relation  to  the  customs,  the  extent 
and  limits  of  the  same  port  is  by  the  Exchequer  settled, 
which  is  declared  to  extend  and  be  accounted"  &c; 
and  he  lays  down  the  limits,  the  eastern  boundary  being 
from  the  North  Foreland  on  the  sea  coast  of  Kent  to  the 
Nase  on  the  sea  coast  of  Essex ;  De  Jure .  Maritimo^ 
vol.  ii.  p.  187.  B.  II.  c.  14.  s.  10.  10th  ed.  Stat.  20  G.  2. 
c.  18.  was  passed  *^for  the  better  preservation  and  im- 
provement of  the  river  Wear^  and  port  and  haven  of 
Sunderland  :^^  yet  Mdloy  calls  Sunderland  a  member 

(a)  Harg.  L.  T.  46. 
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of  the   port  of  Newcastle  upon   Tifne ;    De  J.  Mar.  Queen't  Bmch. 

vol.  iL  p-  182.  B.  XL  c  14.  8. 9.     Stat  4  G.  2.  c.  19.        ^^^^* 

was  passed  for  repairing  &c.  the  pier  '^and  harbour      MajroroT 

of  lifbrdcombe  .*"  yet  Hale  names  Ilfracomhe  as  a  mem-  ▼• 

Wabuiic 
ber  of  the  port  of  Barnstaple;  DePort.  M.{a):  Mol* 

loy  as  a  member  of  the  port  of  Exeter;  De  J.  Mar. 
vol.  ii.  p.  185.  B.  11.  c  14.  8.  9. :  and  Beaaxs  as  a  mem- 
ber of  the  port  of  Plymouth  ;  Lex  Mercatoria^  vol.  i. 
p.  248.  (i).  Teignmouth  itself  is  called  a  port  in  stat. 
23  H.  8.  c.  8.  s.  1.;  and  so  is  Dartmouth:  yet  Beanoes 
{Lex  Merc.  vol.  i.  p.  248  (b)  )  and  MoUcjf  (De  J.  Mar. 
vol.  ii.  p.  185.  R  II.  c.  14.  s.  9.)  make  Dartmouth  a 
member  of  the  port  of  Exeter.  From  a  record  cited 
by  Hale  (De  Port.  M.  (p.  SB,  B%))  it  appears  that 
Topsham  was  a  port  belonging  to  the  Countess  of  Devon 
in  the  reign  of  Edward  I.,  and  distinct  from  the  port  of 
Exeter,  which  therefore  cannot  include  Topsham  by 
prescription :  but  Topsham  lies  between  Exeter  and  the 
mouth  of  the  Exe.  These  instances  shew  the  importance 
of  distinguishing  between  the  diflTerent  uses  of  the  word 
^*  port."  On  that  distinction  was  founded  the  de- 
cision in  TTie  Dock  Company  at  Kingston'-upon'Hull  v. 
Browfie(c).  There  a  statute  (14  O.  S.  c.  56.  s.  42.) 
gave  the  plaintiffs  a  right  to  duties  upon  vessels  un-  , 

lading  &c.  within  the  "  port "  of  Kingston-upon-HuU. 
Lord  Tenterdeny  in  delivering  the  •  judgment  of  the 
Court,  said  that  there  were  <*  two  distinct  senses  in 
which  the  phrase,  the  port  of  Htdly  is  used,  —  namely, 
one  as  the  head  port  of  a  district  wherein  there  were  sub- 
ordinate and  dependent  ports ;  and  the  other  the  limited 
(and  this  also  the  popular)  sense,  of  a  port  situate  locally 
on  a  certain  river  or  part  of  a  river  with  a  town  near 

(a)  Ilarg.  L,  T.  48.  (6)  6th  (CWl/i)  edition, 

(c)  2  B.^  Ad.  43. 
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thereto."  He  then  pointed  out  that  the  rate  in  question 
was  imposed  as  a  remuneration  for  the  expense  of  ex- 
cavating &c.  at  Kingston-upon-HM :  and  it  is  worth  re- 
marking that  he  considered  that  instances  of  acquiescence 
by  ship  owners  might  be  referred  to  unwillingness  to 
incur  an  expensive  contest  witii  a  corporation.  The 
Court  finally  decided  that  the  word  "  port**  was  there 
to  be  construed  in  its  popular  sense.  The  whole  of  this 
applies  equally  to  port  duties. 

Three  legal  origins  only  can  be  assigned  to  port 
duties.  They  may  be  imposed  where  the  land  belongs 
to  the  Crown,  where  it  belongs  to  the  grantee,  or  where 
duties  are  performed  by  the  party  claiming  the  dues. 
They  do  not  lie  in  prescription :  they  may,  if  properly 
founded,  be  granted  at  this  day.  That  was  held  by 
the  court  of  Exchequer  in  Jenkins  v.  Harvey  {^a)^  where 
the  court  relied  upon  the  ownership  of  land  and  per- 
formance of  repairs  as  a  consideration.  Here,  owner- 
ship of  the  land  at  Teignmouihy  or  performance  of  any 
duties  there,  was  not  even  asserted.  Lord  Hale  {De 
Portibus  {b))  says  that  the  ownership  of  the  franchise  and 
the  ownership  of  soil  may  be  distinct;  and  that  the 
Crown  cannot  generally  give  the  right  of  using  the  soil 
for  a  port  where  it  is  the  property  of  a  subject.  And 
afterwards  (p.  84.)  he  calls  the  soil  and  franchise  of  a 
port  a  jus  privatum  cloathed  and  superinduced  with  a 
jus  publicum :  and  from  what  follows,  respecting  nui- 
sances in  a  port,  it  is  clear  that  he  assumes  the  liability 
of  the  owner  of  the  port  to  repair.  [Coleridge  J.  A 
subject  cannot  establish  a  port  for  unlading  even  on  his 
own  land ;  the  permission  to  unlade,  which  the  creation 


(a)  1  C  M.  I-  R  877.,  2  C.  3/1  j-  R.  393,  404.     S,  C.  5  rynrA/326, 
871. 

(6)  Hars.  L.  T.  73. 
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of  a  port  confers,  is  a  consideration  for  tolls :  why  may.  Qu€en*s  Bench. 

not  such  a  right  to  tolls  pass  to  the  Crown's  grantee \ 

of  a  port?]     There  can  be  no  acquisition  of  right       Mayor  of 
to  claim  payment  for  landing,  unless  the  owner  of  the  v. 

land  has  been  in  some  way  a  party.  The  Crown 
cannot  impose  the  duty  except  for  the  benefit  of  the 
subject :  there  must  be  a  quid  pro  quo ;  2  Ral.  Abt\ 
172.,  Prerogative  le  Roy  (E),  pi.  20. ;  16  Vin.  Abr.  578., 
Prerogative  of  the  King  (E.  a).  In  The  Case  of  the 
London  Wharfs  {a)  Parker  C.  R  said :  "  The  de- 
signation  of  ports  is  part  of  the  king's  preroga- 
tive. He  might  make  regulations  therein  by  common 
law  in  order  to  secure  his  revenue :  yet^  without  an  act 
of  parliament,  he  could  not  impose  new  duties."  And, 
in  all  cases,  the  duty  taken  must  have  reference  to  the 
consideration  or  quid  pro  quo*  Thus  it  is  a  good  pre* 
scription  that  an  owner  of  a  port  receives  a  poundage 
on  merchandise  in  consideration  of  his  keeping  up  marks 
for  the  port,  a  crane,  &c. ;  2  Bol.  Abr.  265.,  Prescript 
tion  (E),  pi.  5.;  17  Pvi.  Abr.  264.,  Prescription  (E), 
pi.  5. ;  Vinkensterne  v.  Ebden  (b).  But  the  maintaining 
a  quay  would  not  support  a  claim  to  take  toll  for  vessels 
not  using  I  the  quay;  Com.  Dig.  To/Z(C);  Haspurt  v. 
Wills  {c) ;  Warren  v.  Prideaux  {d).  It  is  said  that 
cases  upon  tolls  are  inapplicable.  But  the  duty  must 
be  in  the  nature  of  either  a  toll  thorough  or  a  toll  tra- 
verse ;  and,  no  ownership  in  the  soil  being  set  up,  the 
claim  is  of  the  former  kind.  In  Truman  v.  Walgham  (r) 
the  Court  said :  <^  Courts  are  exceedingly  careful  and  jea- 
lous of  these  claims  of  right  to  levy  money  upon  the  sub- 

(a)  1  W.  BL  581.  590.  (6)  1  Ld.  Rojfm.  384. 

(c)  1  Mod,  47.  (d)  1  Mod.  104. 

(0  2  IViU,  296. 
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ject ;  these  tolls  began  and  were  established  by  the  power 
of  great  men/'  Where  there  is  ownership  of  the  soil, 
the  toll  may  be  supported  as  a  toll  traverse ;  and  Criq^e 
V.  Behoood  (n),  Colion  v.  Smith  (i),  Serjeant  v.  Bead  (c), 
Lwd  Pelham  v.  Piekersgill  (d)  and  Begifia  v.  The  Mrn^ 
guis  of  Salisbury  (e)  tnm  upon  this  principle :  but,  on 
the  other  hand,  toll  thorough  requires  a  considera- 
tion coextensive  with  the  daim ;  Tnman  v.  fValgiam  (g), 
The  Mayor  Sfc.  of  Nottingham  v.  Lambert  (A),  BreU  v. 
Beales(i)y  where  Smith  v.  Shepheard{k)  is  explained. 
So  the  Crown  cannot  grant  market  tolls  of  gixxls  not 
brought  to  the  market  for  sale ;  Kerby  v.  Whichelam  (l\ 
perPoweUJ.;  Com.  Dig.,  Market  (F 1.) ;  Hill  v.  Smith  {m). 
Cases  which  may  appear  to  point  to  a  di£ferent  doc- 
trine will  be  found  to  turn  merely  on  the  pleading. 
ZColeridge  J.  The  argument  on  the  other  side  is,  that 
the  goods  could  not  be  brought  for  landing  to  the  port 
at  all  without  the  grant  of  a  port ;  and  that  therefore 
the  parties  landing  the  goods  there  had  a  consideration.] 
Such  a  right  grounded  on  the  prerogative  of  the  Crown 
could  not  be  granted  away :  but  there  can  not  be  such  a 
right,  enabling  the  Crown  to  tax  merchandize  along  the 
whole  coast  of  the  realm.  The  case  of  TTie  Corpor- 
ation of  Southampton  v.  Scurlag  {n)  was  merely  a  question 
between  two  adverse  claimants  of  toll.  In  The  Mayor 
Sfc.  of  Nottingham  v.  Lambert  (h)  the  Court  say  that  *'  in 
several  of  the  6ases  cited  there  is  a  particular  benefit  to 


(a)  S  Lep.  424. 
(c)  1  WUi.  91. 
(e)  9  A.^E.  716. 

(A)      WUktylW. 

{k)  Crv.  Ela.  710. 


(6)  I  Cowp.  47. 
(d)  1  T,  B.  66a 
(g)  S  Wilt.  296. 
(i)  10  B.i  a  608.' 


S.  C.  Moore,  574, 


(/)  2  Lntw.  1498.  1502. 

(n)  Ma<L  Firm,  B.  220.  ch.  la  b.  29. 


(m)  4  Tflim.  580.  5SS. 
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the  subject,  as  coming  into  a  wharf,  coming  into  a  port,   Queen^M  JBench. 

or  landing  on  the  plaintiff's  manor  or  quay,  which  dis-   '__ 

tinguishes  it  from  toll  thorough."     But  coming  with       Major  of 
merchandize  into  the  kingdom   is  not  a   <^  particular  t. 

benefit."  Mayor  of  London  v.  Hunt{a\  cited  on  the 
other  side,  is  explained  by  the  Court  in  7%^  Mayor  8fc. 
of  Nottingham  v.  Lambert  (b) ;  the  franchises  o{  London 
are  confirmed  by  act  of  parliament  But,  further^  in 
Mayor  of  London  v.  Htmt  [a)  it  is  said  that  *^  the  con- 
sideration is  su£Scient ;  he  had  the  liberty  of  bringing 
them  into  port,  which  is  a  place  of  safety,  and  therefore 
implies  a  consideration  in  itself :  here  no  port,  in  that 
sense,  is  shewn  to  exist.  The  language  of  Powell  J.  in 
Wilkei  ▼•  Kirby  (c),  referred  to  on  the  other  side,  shews  only 
that  [the  obligation  to  repair  is  a  suflBcient  consideration ; 
and  it  seems  to  be  so  understood  by  Comynsj  Com.  Dig*^ 
Toll  (A).  Mayor  of  Yarmouth  v.  Eaton  (d)  was  cited  on 
the  other  side ;  but  there  Lord  Mansfield  said  that  the 
*' making  a  port"  was  a  consideration;  and  here  no 
making  was  shewn.  The  duties,  both  in  that  case  and  in 
Mayor  of  Exeter  v.  Trimlet  {e\  are  explained  by  Lord 
Mansfield,  in  The  Mayor  of  Hull  v.  Homer  (^),  to  be 
granted  in  consideration  of  repair.  Mo  case  shews  that 
the  mere  permission  to  land  gives  the  Crown,  not  being 
owner  of  the  soil,  a  right  to  port  duties  which  can  be 
granted  away.  The  power  to  restrain  landing  at  any 
but  the  great  ports  was  first  granted  by  stat  4  H.  4. 
c.  20.,  cited  in  Callis  on  Sewers,  51.  Afterwards,  stat. 
1  Eliz.  c.  11.  s.  2.  restricted  the  power  of  importing  to 
places  assigned  by  the  Queen,  and  where  there  should 

(a)  3  Lev.  37.  (6)  WUkt,  117. 

(c)  2  Lviw.  1519.  (d)  3  Burr.  140S. 

(<f)  S  Wih.  95.  (jg)  1  Cowp.  108.  108. 
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be  a  customer.  And  this  possiblj  may  explaSo  the 
modem  usage  here:  for  goods  imported,  while' there 
was  no  castomer  at  Teigwmouihj  most  have  come  to 
Exeter,  where  there  was  one :  so  that,  when  a  costxHoer' 
was  assigned  to  Tagnmotdh,  die  goods  were  still  siip- 
posed,  erroneously,  to  be  in  the  natore  of  goods  coming 
to  Exeter  /  and  the  duty  was  claimed  acoordiagly,  and 
submitted  ta  Stat.  IS  &  14  dr.  2.  r.  11.  s.  14.  (which 
recites  stat  1  Eliz,  c.  11.  5.  2.,  but  appears  to  treat  that 
statute  as  extending  farther  than  its  language  imports) 
authorised  the  issoing  of  a  commission  to  assign  places, 
ports,  members,  &&,  for  the  residence  of  the  customers 
and  those  acting  under  them.  Under  this  the  commis- 
sion of  28  Car.  2.  issued ;  the  return  to  which  defined 
a  port,  including  TeignmotUh.  It  seems  probable  that 
these  fiscal  regulations  have  led  to  a  confusion  between 
a  port,  in  the  sense  of  a  district  for  customs,  and  a  port 
in  the  more  narrow  sense,  in  respect  of  which  alone 
port  duties  could  be  claimed  by  a  subject  Stat.  6  &  7 
}V.  4.  c.  xlii.  (fl),  the  Teignmouth  Harbour  Act,  now 
authorises  (sect.  15)  commissioners  to  determine  the 
boundaries  of  the  "  harbour  of  Teignmoulk.'*  (The 
argument  as  to  the  weight  of  evidence  is  omitted.) 


Lord  Denman  C.  J.     I  am  of  opinion  that  the  evi- 
dence was  properly  admitted.     The  documents  are  more  ' 
than  thirty  years  old.     Burnetts  account  admits   tb<^'  ' 
receipt  of  24/.  165.  3d.     The  accounts  of  the  alleged' 
receipts  by  Widger  do  not  exacdy  form  this  sumi'tht^'^ 
slight  difierence  might  be  made  up  in  a  subsequeht  '' 


(a)  Local  and  penonaU  public.  *■  For  improTing^  maintaima^  and' 
regulating  the  harbour  of  Teignmouth  and  the  navigation  of  the  riTcr 
Teign  in  the  county  of  Devon." 
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account :   but,  at  any  rate,  this  could  only  be  matter  QueenTt  Bench. 

1844 
of  observation,  more  or  less  strong,  as  to  the  value  of  [ 

the  evidence.     But  we  find  these  accounts  kept  with      M»yorof 

BumeiVs  accounts,  and  appearing  to  be  a  part  of  the  ▼. 

vouchers  handed  over  by  him.     On  this  ground,  I  have 

no  doubt  at  all  that  they  were  properly  submitted  to  the 

jury.  On  the  general  question,  which  comprehends  points 

of  novelty  and  great  importance,  we  will  take  time  to 

consider. 


Patteson  J.  The  accounts  of  JVidger's  receipts  con- 
stitute an  admission  by  Widget\  Widger^  in  Bumetfs 
account,  is  recognized  as  employed  to  collect  the  dues : 
whether  he  was  so  employed  by  the  corporation  or  JSi/r- 
nett  is  not  important.  But  Burnett  puts  in  an  account 
of  duties,  as  received  by  Widger.  Why  that  should  not 
be  called  a  voucher  I  do  not  see :  a  voucher  indeed  more 
usually  means  the  account  of  what  a  man  takes  credit 
for :  but  it  may  also  mean  the  account  of  what  he  debits 
himself  for.  These  amount  to  accounts  rendered  to  Bur* 
nett  by  a  servant,  and,  since  they  charge  the  servant,  are 
as  much  receivable  as  accounts  charging  Burnetii  to 
whomsoever  they  are  delivered. 

Williams  J.  Burnett  clearly  appears  by  this  entry 
to  have  himself  received  the  sums  which  he  refers  to 
from  Widger;  and  TVidger'^s  account  of  his  own  receipt 
of  those  sums  is  admissible.  It  was  hardly  disputed 
that  flying  sheets  might,  in  this  way,  have  been  con- 
nected with  Burnett's  account :  nor  was  it  said  that  the 
identification  of  the  sums  mentioned  in  the  two  papers 
Mas  not  a  matter  on  which  the  Judge  at  nisi  prius 
was  to  exercise  his  own  opinion.     A  presumption  of 

vou  V.  N.  s.  3  Vr 
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Foiume  V.      forgery   was  not  to  be  made ;  and  I  cannot  aee  lioir 

___  ' he  could  refuse  to  receive  the  documents.     In  theoH 

Mayor  of      selves  they  purport  to  contain  accounts  rendered  to 
▼.  the  principal  servant  of  the  plaintifik.     We  cannot  well 

have  a  stronger  instance  of  the  principle  of  thus  incor- 
porating documents  than  Siead  v,  Heaton  (a). 

Coleridge  J.  I  certainly  received  the  evidence 
with  some  doubt.  The  plaintiff  began  by  putting  in 
the  receiver's  accounts.  These  were  objected  to :  and 
this  led  to  a  detailed  description  of  the  customary  way 
of  taking  and  auditing  the  accounts.  It  appeared  that  a 
party  could  not  be  mayor  till  he  had  been  receiver, 
and  had  had  his  discharge ;  on  the  audit,  he  must  have 
attended  with  vouchers.  The  receiver's  account  spoke 
of  sums  received  from  the  sub-agent :  and  then  the  two 
disputed  papers  were  tendered,  as  being  found  among 
the  receiver's  vouchers,  and  more  than  thurty  years  old. 
I  agree  with  my  brother  WiUiams  that  this  constituted 
evidence,  not  only,  as  against  Burnett^  of  his  having  re- 
ceived die  sums  of  which  he  brought  the  account,  but 
also,  as  against  Widger^  that  he  had  charged  himself 
with  that  receipt.  On  this  point,  therefore,  the  rule 
should  be  discharged. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

In  this  case,  tried  before  my  brother  Coleridge  at  the 
assizes  for  Devon,  being  an  action  for  petty  customs, 
dues  and  duties,  due  upon  culm,  fish,  oil,  seal-skins  and 
other  articles,  the  right  of  the  Corporation  to  exact  cer- 
tain payments,  in  the  name  of  port  dues  or  petty  cus- 

(a)  4  T,  B.  Gd'J, 
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toms,  from  those  who  land  their  goods  at  the  haven  of  QnteefCt  JSenek. 

.                                                                                                     1844 
Teignmouik,  as  a  member  of  the  port  of  Exeter^  was  * 

established  by  the  verdict  of  a  jury. 

But  a  rule  nisi  for  a  new  trial  was  obtained,  on  the 
suggestion  that  my  learned  Brother's  direction  was  in- 
correct in  point  of  law :  and  several  points  have  been 
discussed  before  us,  more  largely,  perhaps,  than  was 
warranted  by  what  appears  to  have  been  the  matter  in 
contest  at  the  trial* 

Upon  that  occasion  it  was  not,  and  indeed  scarcely 
could  have  been,  contended  that  the  plaintifis  were  not 
owners  of  a  port  to  some  extent,  and,  as  such,  entitled 
to  receive  the  duties  claimed  in  the  declaration,  within 
certain  limits.  But  it  was  argued  that  the  franchise 
cotdd  not  have  been  legally  granted,  so  as  to  extend  to 
Teignmouth  and  carry  a  right  to  port  duties  there,  for 
want  of  any  apparent  legal  consideration :  and  that 
want  was  said  to  be  involved  in  the  absence  of  any  right 
in  the  soil,  either  in  the  grantees  or  the  grantor,  the 
Crown.  There  was  no  evidence,  it  was  said,  that  Teign^ 
-mouth  had  at  any  time  been  terra  regis  ;  no  soil  there- 
fore was  dedicated  to  public  use,  no  repairs  done, 
nothing  given  in  return  for  the  duties  claimed ;  the  Judge 
was  therefore  called  upon  to  direct  the  jury  at  once 
that  no  case  had  been  made  for  the  plaintifis,  and  that, 
without  reference  to  the  evidence  of  payments  insisted 
on  by  them,  the  verdict  must  pass  for  the  defendant. 

My  learned  Brother  did  not  deny  that,  for  the  vali- 
dity of  a  royal  grant  of  the  franchise  of  a  port  with  the 
right  to  collect  port  dues  or  petty  customs,  a  consider- 
ation was  necessary :  but  he  said  that  the  right  to  create 
a  port  was  in  the  Crown,  which  it  might  exercise  pleno 
jure,  so  long  as  there  was  no  interference  with  the 
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rights  previously  vested ;  that  the  coosideration  for  port 
duties,  as  attendant  on  such  a  grant,  need  not  be  the 
devotion  of  the  soil  to  the  use  of  the  port ;  that,  if  so, 
there  was  no  evidence  to  support  it  in  the  plainti£&  in 
the  present  case,  even  to  the  limited  extent  admitted; 
for  that  there  was  none  to  prove  any  right  of  soil  in 
them  in  the  bank  or  estuary  of  the  Exe^  2ltvj  more  than 
beyond  the  mouth  ;  indeed  their  evidence  di^roved  it; 
but  that,  considering  the  very  early  times  to  which  this 
grant,  if  ever  made,  must  be  referred,  no  previously 
vested  inconsistent  rights  appearing,  the  mere  creation 
of  the  port,  with  the  consequent  right  in  all  the  subjects 
to  use  the  range  within  the  limits  as  a  port,  to  bring 
their  ships  there  for  safety,  and  to  trade  there,  and  un- 
load customable  goods,  would  be  consideration  sufficient 
in  law  to  support  the  grant  of  the  duties.  He  told  the 
jury,  therefore,  that,  as  to  the  mere  existence  of  a  port 
with  port  duties  granted  to  the  plaintiffii,  there  was  no 
question ;  that  the  real  question  was  the  extent ;  as  Co 
which  they  could  not  throw  the  plaintifis'  evidence 
overboard  at  once  on  the  ground  alleged,  bat  that, 
consistently  with  all  the  evidence,  there  was  ground  on 
which  they  might  found  a  legal  origin  for  the  rights 
claimed  by  the  plaintiffs. 

After  much  consideration  of  the  authorities,  we  are 
of  c^iniou  that  this  direction  was  right  in  point  of  law, 
and  at  least  not  too  favourably  staled  for  the  pUinli£&. 
We  tliink  he  might  properly  have  added  that,  if  the 
ownership  of  the  port  carried  with  it  the  obligation  to 
clear  the  harbour  or  do  any  thing  else  in  the  way  of 
repairing  or  maintaining  it,  the  non-performance  of  that 
duty  might  render  the  owners  liable,  but  could  not 
loi ni  a  ilelencc  to  the  I'lre-Liit  action  ;  and  that  a  lon*f 


T. 
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enjoyment  of  the  duties  miglit  warrant  the  presumptibfi    Queens  Bench. 
of  any  fact  necessary  to  make  them  legal.  •  *_ 

As  to  the  general  right  of  the  Crown  in  this  matter,  Mayor  of 
it  will  be  sufficient  to  cite  the  single  authority  of  Lord 
Half.  **  It  is  a  part,"  says  he,  *♦  of  the  jtis  regale  or 
royalty  of  the  Crown  of  England  originally  and  de  novo 
to  erect  public  ports  in  this  kingdom.  As  all  franchises 
within  the  kingdom  are  derived  from  the  Crown,  either 
immediately  and  explicitly,  as  by  new  erection,  gi*ant, 
or  charter;  or  presumptively  and  consequentially,  as  by 
custom  or  prescription ;  so  in  ^  special  manner  are  the 
ports  and  the  franchises  thereof,  which  are  ostia  regni.^ 
DePort.  MariSf  c.  S.  (a). 

That  this  right  of  the  Crown  was  exercised  at  some 
very  remote  period,  and  a  port  created  of  which  Exeter 
was  the  caput,  cannot  now  be  disputed :  and  there  seems 
good  reason  to  believe  that,  when  the  city  of  Exeter  was 
granted  to  the  burgesses  thereof  in  fee  farm,  first  by 
Richard  Earl  of  Cornwall  in  1259,  and  subsequently  by 
Edward  IILj  the  port,  with  the  customs  which  the  Crown 
had  before  received  there,  passed  with  the  grant  as  parcel 
thereof.  Lord  Hale^  in  the  account  which  he  gives  of 
petty  customs  {Concerning  the  Customs^  c.  4«.  (ft) ),  states 
that  this  was  not  unusual,  and  say»  that  these  (the  petty 
customs)  ''  being  grown  inconsiderable  in  length  of  time 
might  be  granted  to  the  several  corporations  of  those 
ports  or  towns  wherein  they  were  taken  as  part  of  their 
farms;  as  was  done  in  the  cases  of  Exeter  and  Yar^ 
jfiMit/iy  Kingstoti  ttpon  Hull,  and  some  other  ports."  We 
do  not  cite  this  passage  as  proof  of  the  fact,  but  as 
showing  that,  according  to  that  great  lawyer's  opinion, 
there  is  nothing  in  such  a  state  of  things  unreasonable, 

(a)  Harg,  L.  T.  53,  54.  {b)  Harg,  L.  T.  139. 
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or  which  may  not  easily  be  presumed  on  proper  eri- 
dence  of  user. 

We  also  refer  to  the  statute  of  H»  8.  (a)  for  the  pur- 
pose of  shewing  that  it  has  not  escaped  our  attention. 
But  it  belongs  to  the  head  of  evidence,  not  of  law ;  and 
may  possibly  supply  either  party  with  some  plausible 
arguments. 

Upon  the  evidence  in  this  case,  the  grants  before 
mentioned  were  produced,  and  strong  evidence  from  a 
very  remote  period  down  to  modern  times  ofiered  of  the 
perception  of  petty  customs  and  port  dues  by  the  plain- 
tiffs as  grantees  of  the  port. 

Then  it  appears  to  us  that  the  extent  of  the  port,  de 
facto,  became  a  question  merely  of  evidence.  It  could 
not  be  denied  that  a  port  might  be  created  with  a  head 
and  many  members :  ^  the  existence  of  such  ports  is 
matter  of  notoriety;  and  Lord  HaU  mentions  many 
instances,  Exeter  among  them  {b) ;  in  enumerating  the 
members  of  which  he  certainly  omits  Teignmouih^  an 
omission  furnishing  ground  for  remark,  but  not  really 
of  weight  as  evidence  of  the  fact 

In  support  of  their  claim  the  plaintiffs  offered  some 
ancient  evidence,  a  receiver's  account  of  the  4  Eliz,y  in 
which  the  officer  charged  himself  with  a  gross  sum  of 
9/.  9s.  4fd.  for  customs  of  goods  landed  in  several  places 
(among  others  TeignmotUh)  within  the  port  of  Exmoitth 
and  Exeter  ;  a  lease  of  S5  Eliz.^  of  the  town  custom,  due 
for  entry  of  all  manner  of  ships,  &c.,  arriving  within  the 
port  or  haven  of  the  city  of  Exeter^  viz.  Exmouth^  and, 
among  other  places,  Teignmouth;  another  lease  con- 
taining the  same  enumeration  in  8  Jae»  1.:  on  which  the 
rent  bad  been  paid.  But  this,  and  other  evidence  of 
the  kind,  was  not  so  much  of  independent  strength, 

(a)  Stat  23  H,  8.  c,  8.  (A)  Harg,  L.  7.48. 
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standing  by  itself,  as  indirectly  in  the  support  which  it  QfMn'i  Bench. 

gave  to  the  latter  evidence,  and  from  its  consistency   * 

with  it.     The  evidence  in  modern  times,  down  to  the       Mayor  of 
year  ISSi,  was  clear,  unambiguous  and  uninterrupted.  ▼• 

To  all  this  no  answer  was  given  by  counter  evidence ; 
no  claim  was  set  up  for  Teignmouth  as  a  port  of  itself, 
or  as  a  member  of  any  other  port:  but  strong  remarks 
were  made  on  the  improbable  extent  of  the]  port,  as 
claimed  by  the  plaintiffs;  and  suggestions  for  the  expla- 
nation of  what  was  offered  by  the  plaintiffs  were  urged, 
reasonable  in  themselves,  and  pressed  forcibly  and  inge^ 
niously  on  the  jury.  It  is  not  complained  of  that  justice 
was  not  done  to  them  by  the  Judge  in  laying  the  case  . 
before  the  jury. 

A  commission  in  the  time  of  C.  2.  was  strongly  atp 
tacked  by  the  defendant's  counsel,  as  applicable  only  to 
some  proceedings  in  relation  to  the  revenue;  it  was 
even  claimed  as  evidence  against  the  plaintiffs'  claim  to 
port  duties,  as  complaining  the  circumstance  of  Teignmouth 
being  named  with  Exeter.  But  it  could  not  explain  the 
ancient  enjoyment :  it  was  in  no  degree  inconsistent  with 
any  fact  essential  to  the  plaintiffs'  title ;  and,  at  all  events, 
the  effect  of  it  was  for  the  consideration  of  the  jury. 

Having  disposed  of  the  legal  objections  to  the  sum* 
ming  up,  we  are  asked  to  grant,  a  new  trial  on  these 
latter  grounds,  as  if  the  verdict  ought  to  be  considered 
against  the  evidence.  We  think  we  cannot  in  justice 
do  this.  Where  a  verdict  has  been  obtained  in  support 
of  such  a  claim,  founded  on  evidence  not  unsatisfactory 
to  the  Judge,  and  given  by  a  jury  under  no  unfair  bias, 
and  properly  directed,  we  think  it  ought  not  to  be  lightly 
disturbed. 

This  rule  will  therefore  be  discharged. 

Rule  discharged. 
So  4 
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#^ASE,     The  declaration  charged  that,  before  the 

committiog  &c.,   to  wit  on  &c.|  defendants,  as 

m 

a  testatum  ca.  sa.  against  John 
Wright^  at  the  suit  of  Pawer^  directed  to  the  sherifF 


A  sheriff 
declared  in 
cue,  for  that, 

being  attorneys  attorneys  of  David  Pcrwevj  caused  to  be  issued  out  of 
r^e^o^t^'cl'   the  Common   Plea. 

sa.  against 
John  Wright, 

and  the  sheriff   of  Middlesex^  commanding  him  to  take  Wright,  where- 

haying  in  cus-  ^  i  .   t 

soever  &C.9  to  satisfy  Power  a  certain  debt  &c« ;  which 


writ  defendants,  as  such  attorneys,  before  the  codi-> 
roitting  &c«,  to  wit  on  &c.,  caused  to  be,  and  the 
same  was,  delivered  to  plaintiffs,  who  then  and  until 
and  at  the  time  of  the  committing  &c  were  sheriff 
of  Middlesex^  to  be  executed :  that  afterwards,  and 
while  plaintifis  continued  such  sheri£^  and  before  the 
committing  &c.,  to  wit  on  &c«,  plaintiffs  lawfully  bad 
and  detained  in  their  custody,  as  such  sherifi^  in  a 
certain  prison  of  plaintiffs,  as  such  sheriff,  to  wit  Sec. 
(Whitecross  Street  Prison),   being  the  debtors'   prison 


tody  (under 
another  ca.sa.) 
another  John 
Wright  who 
was  entitled  to 
bis  discharge, 
defendants, 
well  knowing 
the  premises, 
falsely  repre- 
sented to  the 
sheriff  that  the 
last  mentioned 
/.  W.  was  the 
J,  W,  against 
whom  P.*s  writ 
had  issued  ; 
by  means 
whereof  de- 
fendants 
caused  the 

sheriff  to  detain  the  J.  W.  who  vras  in  his  custody  ;  for  which  the  last  mentioned  J,  W.  sued 
the  sheriff,  and  he  paid  money  by  way  of  compromise. 

The  attorneys  pleading  Not  Guilty,  evidence  was  given,  for  the  sheriff,  that  his  officer 
delivered  a  note  to  the  defendants*  manafcing  clerk  in  P.*s  action,  describing  the  Jo^n 
Wright  who  was  in  custody,  and  enquired  if  that  was  the  John  Wright  whom  they  had  sued 
on  behalf  of  P.;  and  that  the  clerk  took  the  letter  into  the  office  where  defeiiduKta  wetv, 
and  afterwards  returned  and  told  the  officer  that  that  was  the  John  Wright ;  neither  de- 
fendants nor  the  clerk  at  that  time  knowing  the  contrary. 

Held  by  the  Court  of  Quccn*s  Bench  that,  on  this  evidence,  the  jury  were  warranted  in 
finding  for  the  sheriff;  an  action  being  maintainable  for  the  mtsrepresentation,  and  the 
defendants  being  liable,  under  the  circumstances,  for  the  mis-statement  of  their  clerk. 
Also,  tliat  the  action  lay,  though  the  detainer  was  made,  and  the  money  for  compioinSae 
paid,  by  the  sheriff's  officer,  and  not  by  himself. 

But  Held  by  the  Court  of  Exchequer  Chamber, 

That  a  plea  alleging  that  defendants  had  good  and  probable  reason  to  believe^  aad  did 
with  good  faith  believe,  the  representation  to  be  true,  was  an  answer  to  the  action. 

The  Court  of  Queeu*s  Bench  having  given  judgment  for  plaintiffa  noo  pbitante  i 
dicto  on  this  plea. 

Judgment  reversed. 
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for  Middlesexj  a  certain  other  John  Wtight^  not  being  (hteetCt  Bench, 
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the  same  person  as  the  J.  JV.  against  whom  the  said 

writ  at  the  suit  of  Power  had  been  issued  as  afore-        Evak» 

T. 

said,  that  is  to  say,  under  and  by  virtue  of  a  certain       Coluvi. 
other  testatum  ca.'  sa.,  issued  out  of  the  Queen's  Bench 
at  the  suit  of  one  Benjamin  Mosedon^  and  directed  to 
the  said  sheriff  of  Middlesex. 

The  count  then  stated  that  afterwards,  and  after  the 
delivery  to  plaintiffs  of  the  testatum  ca.  sa.  at  the  snit 
of  Pawer^  while  plaintiffs  continued  such  sherifi^   and 
while  the  said  John  Wright^  hereinbefore  mentioned  to 
have  been  lawfully  detained  in  the  custody  of  plaintifis 
as  such  sheriflv  was  and  continued   lawfully  in  such 
custody,  to  wit  on  &C.,  the  last  mentioned  Jolm  JVright 
became  and  Mras  lawfully  entitled  to  his  discharge  from 
such  custody ;  and  it  then  became  and  was  the  duty  of 
plaintifis,  as  such  sheriff,  to  discharge,  and  plaintifis, 
as  such  sheriff,  but  for  the  committing   of  the  said 
grievance  by  defendants  as  hereinafter  mentioned,  would 
then  have  discharged,  and  were  then  about  to  discharge, 
the  last  mentioned  J.  fV.  from  their  said  custody :  yet, 
defendants  so  being  such  attorneys  of  D.  Power  as  afore- 
said, well  knowing  the  said  premises,  after  the  delivery 
to  plaintiffs  of  the  testatum  ca.  sa.  at  the  suit  of  Poweff 
while  plaintiffs  continued  such   sheriff,  after  the  last 
mentioned  J.  fV.  had  so  become  and  was  entitled  to  be 
discharged,  and  was  about  to  be  discharged,  by  plain- 
tiffs out  of  the  custody  of  plaintiffs,  to  wit  on  &c.,  de- 
fendants^  so  being  such  attorneys  &c.,  for  the  purpose 
of  preventing  plaintiffs  from  discharging  the  said  last 
mentioned  J.  W*  from  their  said  custody,  which  plaintiffs 
were  then  about  to  do,  and  would  otherwise  have  done, 
falsely  represented  and  declared  to  plaintiffs,  so  being 
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such  sheriff,  that  the  last  mentioned  J.  ff^  so  then 
being  in  the  lawful  custody  of  plaintijB&  as  sudi  sherifl^ 
and  whom  the  plaintiffs  were  then  about  to  discharge 
from  their  said  custody,  was  the  same  person  as  the 
other  J.  IV.  hereinbefore  mentioned,  against  whom  the 
said  writ  at  the  suit  of  Power  had  been  issued  by  de- 
fendants as  attorneys  of  Power ;  whereas,  in  truth  and 
in  fact,  the  said  J.  W.^  whom  plaintifl&  were  so  then 
about  to  discharge  from  their  custody,  was  not  the  same 
person  as  the  said  J.  W.  against  whom  the  said  writ  of 
testatum  ca.  sa.  at  the  suit  of  Power  had  been  issued  by 
defendants  as  aforesaid,  but  was  another  and  different 
person :  and  defendants,  by  so  falsely  representing  and 
declaring  the  said  persons  to  be  the  same,  for  the 
purpose  of  preventing  the  discharge  from  custody  of  the 
said  t/i  W.  so  being  in  the  custody  of  plaintiffi  as  sudi 
sheriff,  did  then,  to  wit  on  &C.,  and  from  thence  for  a 
long  space  of  time  afler  the  said  last  mentioned  «7.  W. 
had  so  become  and  was  entitled  to  his  discharge  and 
ought  to  have  been  discharged  as  aforesaid,  to  wit  for 
the  space  of  &c.,  and  until  the  discharge  of  the  last 
mentioned  J.  W.  from  custody  as  hereinafter  mentioned, 
(during  all  which  time  plaintiffs  continued  sheriff  of 
Middlesex)^  cause  plaintiffs,  as  such  sheriff,  to  keep  and 
detain  the  said  last  mentioned  J.  W.  in  their  custody  as 
such  sheriff,  under  the  supposed  authority  of  the  writ 
of  testatum  ca.  sa.  at  the  suit  of  Power :  and  plain- 
tiffs, being  during  all  that  time  wholly  ignorant  and 
without  any  notice  whatsoever  from  defendants,  or  other- 
wise, that  the  said  J.  W.  so  being  in  their  custody  and 
the  said  J.  W.  against  whom  the  said  writ  at  the  suit 
of  Power  had  been  issued  as  aforesaid  were  not  the  same 
ptfrsoi),  und,  on  the  contrary  thereof,  confiding  in  the  said 
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they  were  the  same  person,  and  believing  the  same  to L- 

be  true,  did,  by  reason  and  means  of  the  said  fidse  re*>  b^aki 
presentation  and  declaration  of  defendants,  keep  and  Couumk 
detain  the  said  last  mentioned  J.  ^  in  their  custody 
as  such  sheriff,  to  wit  in  the  prison  aforesaid,  under 
the  supposed  authority  of  the  said  writ  of  testatum 
ca.  sa.  at  the  suit  of  P&aDer^  as  and  for  the  same  J.  fFL 
in  the  said  writ  last  aforesaid  mentioned,  for  a  long 
9jpace  of  time  after  the  said  J,  W.^  so  being  in  the  cus- 
tody of  plaintifls,  had  so  become  entitled  to  be  dis- 
charged and  ought  to  have  been  discharged  from  the 
said  custody,  to  wit  for  the  space  &c«,  and  until  the 
18th  June  1840:  on  which  day,  and  not  before,  plain- 
tiffs discovered  and  ascertained  that  the  said  representation 
and  declaration  of  defendants  was  false,  and  that  the 
said  J.  W.  so  being  in  their  custody  as  aforesaid  and 
the  said  J.  W.  against  whom  the  said  testatum  ca.  sa. 
at  the  suit  of  Power  had  been  issued  were  not  the 
same  person:  and  plaintiffs  did  thereupon  then,  to 
wit  on  &c.,  forthwith  discharge  the  said  J.  W.  whom 
they  had  so  detained  as  aforesaid  from  their  said 
custody:  By  reason  and  means  of  which  premises,  after- 
wards, and  after  the  discharge  of  the  last  mentioned 
J.  JV.9  and  before  the  commencement  of  this  suit,  to  wit 
on  &c.,  the  last  mentioned  J.  W.  commenced  and  pro- 
secuted an  action  &c.  against  plaintifls,  for  and  in  respect 
of  the  said  illegal  detainer  and  imprisonment  &c.  occa- 
sioned as  aforesaid :  and  such  proceedings  were  there- 
upon had  that  afterwards,  to  wit  on  8cc,  the  now  plain- 
tiffs, in  order  to  settle  the  said  action  8cc.,  were  forced 
and  obliged  to  pay,  and  did  necessarily  and  properly 
and  with  the  consent  of  defendants  pay,  to  the  last 
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m  dot  bcktf }  ibr  the  ilkgri  dcCasaer  JEC 
jft  afarewd,  aad  far  vkkk  the  Ika 


son  &C.  (SSiL  cofii»):  and  «l» 
the  prcnMy  were  farced  &c.  to 
(costs  in  dtfcnce;^ 

PlcB.     1.  NotGtultT.    IsBoe 

SL  ThM  defendjBU  did  Dot  CBHe  |ilecaci&  tt>  keep  fir 
ue&iia  J.  IT.  in  the  dedantioo  in  th«t  behdUf  ■MLiitimwjd 
in  theirciBtodjBDder  the  supposed  aathocitr  of  die  sud 
icstatnm  ca.  sjl  M  the  s«ic  of  iVsifr*  and  plamtiSi  £d 

jx.  of  deicodantSy  keep  or  detain  the  same  JL9¥l  m 
their  cnstodj,  under  the  stipposed  antboritT  of  the  sane 
writ,  for  anj  part  of  the  time  in  the  dedaratioo  m 
that  behalf  mendooed ;  md  plaintiifs  vere  not  Ibvccd 
^cc  tOy  nor  did  necessarilT  Sx^  nor  vtth  the  consent  of 
defendants,  or  either  of  ibem,  paj  to  the  same  «/,  HI 
the  soms  in  the  dedaratioa  in  that  behalf  mentkmed,  or 
either  of  them  &c. ;  nor  were  plaintiflK  forced  &c.  to 
sustain  or  incur,  nor  have  tbev  sustained  &c^  the  cotts 
&<:.  in  the  declaration  mentioned,  or  anr  or  eidier  of 
them,  or  any  part  thereof  in  manner  &c. :  conclusioo  to 
the  coontrv.     Issue  thereon. 

3.  That,  at  the  time  defendants  made  the  reptesenta- 
lion  &C.  io  the  declaration  mentioned,  ther,  dclendants» 
liad  good  and  probable  reason  to  beKere^  and  then  dBd 
with  good  (kith  beliere,  that  the  said  represenUtion  &c. 
was  true,  and  that  the  said  J.  IK  then  in  the  cnstodjruT 
plaintifis  as  such  sheriff  was  the  same  person  as  the 
other  J.  HI  against  whom  the  said  writ  of  testatum  ca» 
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so.  at  the  suit  of  Pcraoer  had  been  and  was  issued  ;  veri-   Q.u§ttC»  Bench. 
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fication.     Replication :  De  injuria..    Issue  thereon.'  '___ 

4.  That,  just  before  the  time  of  the  committing  &c.>  £tans 
to  wit  on  &C.,  plainti£&  inquired  of  defendants  if  the  said  Coluns. 
J.  W.  in  the  custody  of  plaintifis  was  tiie  same  person 
as  J.  W*  against  whom  the  said  writ  at  the  suit  of  the 
said  David  Power  had  been  issued,  and  plaintiffs  then 
informed  defendants  of  the  residence  of  the  said  J.  W.j 
then  in  their  custody,  before  and  at  the  time  he  was 
taken,  and  then  described  to  plaintiffs  the  same  J.  W. ; 
and  such  information  and  description  then  corre- 
sponded with  the  supposed  residence  and  the  descrip* 
tion  of  the  said  J.  W.  against  whom  the  said  writ  at  the 
suit  of  the  said  D.  Power  had  been  issued,  and  then 
induced  defendants  to  believe  it  probable  tliat  the 
said  t7.  W»  was  the  J.  W»  against  whom  the  said  wri 
had  issued  at  the  suit  of  the  said  D*  Power ;  and  de- 
fendants then  informed  plaintiffs  that  they  considered  it 
probable  that  the  said  J.  fV.  in  the  custody  of  plainti£& 
was  the  J.  W.  against  whom  the  last  mentioned  writ 
had  issued,  and  then  declined  to  speak  with  certainty 
as  to  the  identity  of  the  two  J.  W.s ;  and  plaintiffs  then 
requested  defendants  to  state  that  the  said  J.  W.  in 
custody  of  plaintiffs  was .  the  J.  W.  against  whom  the 
said  writ  had  issued  at  the  suit  of  the  said  D.  Power : 
and  thereupon  defendants,  at  the  request  of  plaintiffi, 
at  ,th.e  said  time  when  &c.,  with  good  faith  repre- 
sentee), ^jxl  declared  to  plaintiffs,  as  in  the  declaration 
mentipniod,.  defendants  not  then  knowing  that  the  said 
»7.  W.  in,,  the  custody  of  plaintiffs  was  not  the  J.  W. 
against  w|iom  the  said  writ  had  issued  at  the  suit  of  the 
said  D.  P.O{f^er :  vf bich  is  the  same  supposed  grievance 
&c. :  vi^riGcAiion. .   Keplication :  that  plaintiffs  did  not 
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request  defendants  to  state  that  the  J.  W.  in  the  costody 
of  plainti£Es  was  the  J.  W.  against  whom  the  said  writ 
had  issued  at  the  suit  of  the  said  Z).  Power:  and  de- 
fendants did  not  commit  the  grievance  in  the  decfamtioD 
mentioned  at  the  request  of  plaintifis  in  manner  and 
form  &c :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Wightman  J.,  at  the  sittings  in  Idm- 
don  after  Easter  term,  184*2,  the  material  &ct8  appeared 
to  be  as  follows.  Some  time  before  June^  1840^  die 
defendants  below,  as  attorneys  for  Power,  had  sued  out  a 
ca.  sa.  against  John  Wright,  and  lodged  it  with  the  sheriff 
of  Middlesex,  and  a  warrant  was  thereupon  granted  to 
Slowman,  the  sheriff's  officer.  In  June  1840,  the  ca.  sa. 
not  having  yet  been  executed,  the  plaintiffi  below,  as 
sheriff  of  Middlesex,  had  in  their  custody,  in  Whiiecrvo 
Street  prison,  another  Jo/in  Wright  of  Pell  Street,  Rat* 
cliffe  Highway,  under  a  ca.  sa.  at  the  suit  of  one  Mosedoiu 
The  latter  John  Wright  became  entitled  to  his  dischaige 
under  the  Insolvent  Debtors*  Act :  and  a  note  was  there- 
upon sent  to  Slomnanftom  the  sherifis* 'office,  desiring 
him  to  certify  whether  John  Wright  of  PeU  Street  then 
in  the  debtors'  prison  was  the  same  person  with  the 
defendant  in  Pffaxr  v.  Wright,  and,  if  so,  whether  Staas- 
man  had  lodged  his  warrant  with  the  keeper  of  the 
prison;  and  to  return  the  note  immediately  without 
fail ;  and  to  lodge  his  warrant  in  Ponoer^s  action  (if  not 
already  lodged)  with  the  keeper  forthwith.  Slowman 
sent  the  note  to  the  office  of  Messrs.  Collins  4f 
Bigley,  the  defendants  below.  The  messenger  saw 
there  the  principal  common  law  clerk,  named  Rxe^ 
man,  to  whom  he  shewed  the  paper,  and  stated  that 
he  came  from  Slomaan^  and  that  Slowman  wished  to 
know  whether  the  person  in  custody  was  the  same  with 
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Bigley  had  sued  out  a  ca.  sa.  R-eeman  at  first  doubted  1_ 

whether  he  oould  properly  state  this :  but,  on  further  ^^^"* 
conversation  with  the  messenger^  and  on  his  request  that  Coluns. 
Freeman  would  certify  the  identity  as  the  note  required, 
he  wrote  on  the  back :  *<  The  within  defendant  is  the 
same  person  whom  we  have  lodged  a  ca.  sa.  against 
for  David  Power.  Collins  4$*  Bigley^  plaintiff's  attor- 
neys "  (a).  In  consequence  of  this  proceedu3g,  the  de- 
fendant in  Mosedon  y.  Wright  was  detained  some  time 
in  custody  after  he  had  become  entitled  to  his  discharge. 
He  brought  an  action  against  the  sheriff,  the  now  plain- 
tiffs, for  false  imprisonment;  and  SUmman  then  re- 
quested Messrs.  Collins  4*  Rigley  to  permit  the  sheriff  to 
settle  the  action.     Collins  4*  Rigley  wrote  in  answer :  — 

Jufy  15th,  1840. 
"  Wright  V.  Sheriff"  of  Middlesex. 
^*Sir,  —  Without  admitting  that  any  responsibility 
attaches  to  us  by  reason  of  any  indorsement  by  us  in 
this  action,  we  undertake  to  make  no  objection  to  any 
mode  of  settlement  which  the  sheriff  may  deem  it  proper 
to  make  to  this  action.    We  remain  "  &c. 

Slowman  then  paid  10/.  of  his  own  money  to  the  last 
named  plaintiff  Wright^  by  way  of  compensation. 

It  did  not  appear  in  evidence  that  Messrs.  CoUins  4r 
Rigley  had  in  any  direct  manner  authorised  the  indorse- 
ment by  Freeman. 

For  the  defendants  it  was  urged,  as  ground  for  a  non- 
suit :  That  the  payment  by  Slowman  was  not  a  pay- 

(a)  See  ftirtiier»  at  to  Uib  pait  of  Uw  cite,  the  judgment  of  the  Conrt 
of  Queen*s  Bench,  p.  817.  pott. 
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__.  .._./__  fore  DO  Mtkm  lay:    And  that  the 

^^^"*  DotlkU^becaiiselihmMiihadDorathoffiqrtogtTe 
CaujM^  indorsement  on  their  behalf:  and  becanse  the  rtatffwirm 
famished  by  him  was  made  boni  fide^  and  withoat  know- 
ledge of  its  untruth.  The  learned  Judge  left  it  to  the 
jury  to  say:  1.  Whether  fWnnafi,  as  managmg  derk, 
had  sudi  a  general  authority  as  entitled  him  to  sigil  the 
certificate  in  question  (a).  2.  Whether  he  had  probable 
reason  for  believing  that  the  Jokm  tVrigU  m  custody 
was  the  defendant  in  Pdwer  t.  tFrigkt  S.  Whether  die 
plaintifi  were  induced  by  that  representation  to  delun 
Wright  in  custody.  The  jury  found  in  the  affirmatiire 
on  all  the  points;  and  a  verdict  was  taken  fiur  the 
plaintiffs  on  the  1st,  ^  and  4th  issues,  and  for  the 
defendants  on  the  3d.  The  learned  Judge  directed 
that  the  verdict  should  be  entered  for  Is.  damages  on 
the  1st,  2d  and  4th  issues,  giving  the  plaintiflb  leave  to 
move  that  the  sum  should  be  increased  to  lOiL  if  the 
Court  should  think  them  entitled  to  recover  the  whole 
sum  paid  by  Slowman.  He  also  gave  leave  to  move 
for  a  nonsuit  on  the  first  point  above  stated ;  or,  if  the 
Court  should  think,  on  the  whole  case,  that  there  was 
no  evidence  for  the  jury. 

In  Trinity  term  1842,  a  rule  was  obtained  calling  on 
the  plaintifis  to  shew  cause  why  a  nonsuit  should  not 
be  entered  for  the  reasons  stated  at  the  trial,  or  a  new  - 
trial  had  on  the  ground  of  misdirection,  and  because - 
the  verdict  was  against  the  weight  of  evidence. 

A  cross  rule  was  obtained  in  the  same  term  calling  on 

(a)  Qneacioiis  had  been  put  to  FteemaM,  sad  stateincntB  mtdt  hj 
him,  on  the  trial,  as  to  the  powers  which  be  exercised,  as  managing  diric^ 

ill  other  respects. 
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thtt  4^fe9u)<uaUto  ahew  cause.  «fby.:the  cboMlg^  9btHi(d  Qm^**  Mmek. 
luK  be  iocreased  to  lOl^  aad  wJbj  judgment  ih«uld  not       ^^^' 
be  entered  for  the  plaintiffif^  non  obttant^  y^ei;)ediQtl^i  on       ^"^^^ 
th^  tbiid  bsue.    .  .,r  .         Couini. 

In  THiii^  term,  1845  (a)| 

J^ir  9xA  Humfrey  shewed  cans^  on  behalf  of  the 
plaintiffifi  and  supported  their  rule.  The.  action  wm. 
maintainable  by  the  sheriff  to  the  full  amount  of  l•0/»^ 
That  the  plaintifis  themselves,  as  sberift  anftred  da.. 
pecuniary  loss,  is  not  an  answer.  Thoi^h:^y  <wece 
indemnified  from  any  ultimate  loss  by  the  bond  of. 
their  officer,  the  vexation  of  being  exposed  to  a  suit 
at  law  is  sufficient  grdund  ibr  their  action.  And  they, 
were  entitled  to  recover  the  whole  sum  of  102»  paid 
by  Slooman.  The  defendants'  letter  of  Jitfy  15th  is 
an  admission  that  the  sheriff  was  atitled  to  compro* 
mise  the  action  brought  by  Wr^hi;  and  the  plain* 
tiffi,  having,  as  defendants  on  the  record,  and  as  sherifi^ 
made  such  compromise,  might,  according  to  many  analo- 
logous  cases,  recover  the  amount  paid,  as  trustees  for 
Slawnum.  Lamb  v.  Vice  {b)  resembles  this  case ;  and  the 
observations  of  the  Court  there  upon  the  equitable  right 
to  sue  for  the  benefit  of  parties  actually  interested  are 
an  autbqrity  for  the  present  plaintiflb.  When  a  sh^  is 
ru^4owna^d  insurers  have  made  good  the  losi^  they, 
su^  'm  the  owner's  name,  though  he  has  sustained  no 
pecMf^iary  injury.  Slammath  in  this  case,  could  not^lytve 
sued  in  his  owA^iWue. 

As  to  the  aujthority  of  Freiman,  a  juiy  might  pro» 

(a)  Jkitf  sib,    Bdore  Xfix^  Demmn  C  J.,  AMciom  Wimm  aod 

(6)  6M.i  W.  467. 
VOL.  V.    N.  S.  S  H 
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Vohime  V. 
1844. 

Etakb 

T. 
COLUNS. 


perly  infer  from  the  evidence  that  he  was  aatboriied  by 
the  defendants  to  make  the  statement  on  which  the 
sheriflP  acted. 

As  to  the  scienter,  though  the  declaration  avers 
knowledge  by  the  defendants  that  their  statement  was 
untrue,  it  was  not  necessary  that  actual  knowledge 
should  be  proved :  it  was  sufficient  that  the  defendants 
alleged  something  to  be  true  which  they  did  not  know 
to  be  so^  and  thereby  caused  injury  to  the  plaintiffi : 
therefore  the  plaintiffii  were  entitled  to  the  verdict  on 
the  first,  second  and  fourth  pleas,  and  ought  to  have 
judgment  non  obstante  veredicto  on  the  third.  (All 
the  material  points  urged  and  authorities  cited  for  the 
plaintifis,  on  this  part  of  the  case  (among  which  was 
Humphrys  v.  Prait  (a) ),  were  brought  before  the  Court 
of  Exchequer  chamber,  and  will  be  found  in  the  rqxnt 
of  the  arguments  there  (&).) 

If  the  argument  on  these  points  be  correct,  there  is 
no  ground  for  either  a  nonsuit  or  a  new  trial. 


Piatt  and  Peacock^  contra.  First,  the  plaintiffi  are 
not  entitled  to  recover  the  10/.  as  trustees  for  Sbroh 
man.  He  might  have  maintained  an  action  on  his  own 
behalf.  Lamb  v.  Vice  (c)  was  a  totally  different  case. 
There  the  plaintiff,  the  Knight  Marshal  of  the  Palace 
Court,  had  taken  a  bond  conditioned  for  due  perform- 
ance of  the  defendant's  duties  as  an  officer  of  that  Court : 
the  penal  sum  was  forfeited  by  any  breach  of  that  con- 
dition ;  and  the  plaintiff  would  recover  it  as  trustee  for 


(a)  5  Biigh,  N.  S.,  154. 

(6)  Except  Smoui  v.  Jlbery,  10  M.  i  W,  1.,  which  was  cited  in  the 
Queen's  Bench  by  ErU, 
(c)  C  M,  5'  ;r.  467. 
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those  whom  the  bond  was  intended  to  protect    But  QiienfMBmck. 

the  sheriff  here  is  not  trustee  for  the  officer.    He  holds  *__ 

the  officer's  bond  as  a  security  to  himself  against  the  ^^^** 
officer's  misconduct.  It  does  not  follow  that,  if  the  Couun. 
officer  incurs  a  forfeiture  by  the  fault  of  some  other 
party,  the  sheriff  may  sue  that  party  for  the  officer's 
benefit.  The  bond  being  solely  for  the  sheriff's  pro- 
tection, if  he  is  not  damnified  there  is  no  person  on 
whose  behalf  he  ought  to  sue.  Nor  have  the  plaintifis 
sustained  any  damage  at  all  for  which  an  action  lies. 
The  misrepresentation  was  made  to  the  officer,  not  the 
sheriff;  the  information  was  required  by  the  officer  for 
the  discharge  of  his  own  duty ;  he,  not  the  sherifi^  was 
damnified  by  the  mistake,  and  might  have  brought 
the  action,  if  it  lay.  Where  a  fidse  representation  is 
made  as  to  credit,  the  party  deceived  cannot  sue  if  he 
has  not  given  credit,  or  has  been  paid,  or  is  indemnified. 
If  he  is  indemnified,  he  cannot  sue  as  trustee  for  the 
person  giving  the  indemnity.  The  cases  as  to  the  right 
of  action  for  a  mis*statement,  where  no  damage  has  re- 
sulted, were  lately  reviewed  in  this  Court ;  -  Jl^lie  v. 
Birch  (a). 

The  scienter  was  put  in  issue  by  the  plea  of  Not 
guilty,  as  appears  from  JB.  HiL  4  W.  4.,  Pleadings  in 
Particular  Actions^  IV.  (i),  and  the  example  there  given 
of  an  action  of  slander,  where  the  plea,  though  it  admits 
introductory  averments  as  to  the  plaintiff's  office  or  pro- 
fession, operates  as  a  denial  of  speaking  the  words 
**  maliciously,  and  in  the  sense  imputed,  and  with  refer- 
ence to  the  plaintiff's  office,"  &c.     So,  in  an  action  for 

(a)  4  Q.  B.  566.  (6)  6  B.  t  ^^*  '^* 

3  H   2 
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roiams  V.     malicious  protecution,  Not  guilty  paU  in  issue  the  ez- 
!_  istence  of  probable  cause.    In  Humpkrys  v.  Prail  (a)  the 


ErAiii  rqireseiitation  by  which  the  defendant  induced  the  sheriff 
Couivs.  to  seize  was,  in  effect,  a  warranty,  and  an  implied  pro- 
mise to  indemnify.  Here  the  attorneys  were  not  obliged 
to  give  any  information  to  the  sheriff;  the  question  was 
put,  not  for  the  benefit  of  their  client,  but  for  the  sheriff's 
own  security :  the  statement,  therefore,  if  their's,  could 
not  be  considered  a  warranty ;  and  consequently  they 
were  not  liable  for  its  being  untrue,  unless  they  knew  of 
its  falsehood ;  Moem  v.  Heyworth  (A).  If  the  statement 
did  amount  to  a  warranty  on  which  an  action  lies,  it 
could  not  be  FreematC^  duty,  nor  could  he  have  autho- 
rity, merely  as  managing  clerk,  to  give  it.  (The  rest  of 
the  argument  as  to  the  materiality  of  knowledge  on  the 
defendants*  part  is  omitted  for  the  reason  before  given.) 

Cur*  ado.  vidt. 

Lord  Denman  C.  J^  in  the  ensuing  vacation  {June 
2ith,  184S),  delivered  the  judgment  of  the  Court. 

The  plainti£Gi  were  the  late  sheriffs  of  Umdan^  and 
brought  this  action  against  two  persons,  attorneys  for  one 
Pamer^  who  had  sued  Jchn  Wright  for  a  debt  and  obtained 
execution  against  him,  for  falsely  representing  another 
Jchn  Wright  (who  was  then  in  custody  of  the  plidntifis) 
to  be  the  defendant  in  that  action,  though  they  knew  ike 
contrary:  by  which  false  representation  the  plaintiffi 
were  induced  to  detain  the  wrong  person,  who  there- 
upon brought  an  action  against  them,  and  therein  re- 
covered (by  way  of  compromise)  10/.,  in  respect  of  the 
unlawful  imprisonment.     To  this  declaration.  Not  guilty 

(a)  5  Sligh,  X.  S.  154.  (b)  10  M.  ^  n\  147. 
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was  pleaded,  and,  among  other  pleas,  not  now  requiring  QuetiCs  Bench. 

observation,   Sdly,  That  the  defendants  had  reasonable  [___ 

and  probable  cause  to  believe  the  person  whom  they        ^^m 
pointed  out  to  be  the  real  defendant.  Coum. 

On  the  trial,  at  Guildhatt,  before  my  brother  ffigit'* 
man,  the  plaintifis  obtained  a  verdict  on  all  the  pleas  but 
the  third,  with  Is.  damages.  The  jury  found  for  the 
defendants  on  the  third ;  with  leave  to  move  for  a  non- 
suit if  the  Court  should  think  fit  on  a  consideration  of 
the  evidence ;  and  with  leave  for  the  plaintiffi  to  move 
for  an  increase  of  the  damages  to  10/.,  if  entitled  thereto. 
The  defendants  obtained  a  rule  for  a  nonsuit,  and  also 
for  a  new  trial  for  a  verdict  against  evidence ;  and,  if 
they  should  fail  in  both,  then  in  arrest  of  judgment  for 
the  insuflBciency  of  the  declaration ;  and  the  plaintifis 
their  cross  rule,  and  also  for  judgment  non  obstante 
veredicto  on  the  third  plea.  Both  were  argued  at  great 
length. 

The  following  facts  appeared  on  the  learned  Judge's 
notes.  The  plaintifis,  having  the  writ  against  John 
Wrighij  handed  it  to  their  officer,  SUnomanj  who,  hear- 
ing of  a  person  of  that  name  being  under  arrest,  de- 
scribed him  by  a  letter  to  the  managing  clerk  in  that 
action  for  the  defendants,  and  enquired  if  that  was  JM» 
Wright.  The  clerk  took  the  letter  into  the  office,  where 
the  defendants  were,  and,  after  some  little  time,  returned 
and  told  him  that  that  was  John  Wright.  Tliereupon 
Slawman  kept  him  in  prison.  He  brought  his  action 
against  the  sherifis,  who  called  on  Sbnvman;  vaiLSUmman 
compromised  the  action  with  them  for  10/.,  which  he  paid 
with  his  own  money. 

We  think,  in  opposition  to  the  defendants'  argument, 
that  here  was  clear  evidence  for  the  jury  that  the  clerk 
Sh  3 
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Volume  r.      made  the  represeDtation  with  the  authority  of  his  prin* 

^^^*        cipals ;  and  that  they  were  justified  in  finding  that  &cL 

EvAirs  We  think,  too»  that  the  action  was  maintainable  by  the 
CoLUKt.  sheriffs,  though  the  act  was  that  of  their  officer  and  not 
of  themselves,  and  the  money  paid  by  way  of  compro- 
mise was  his,  not  theirs,  they  being  primarily  liable  for 
his  unlawful  arrest,  and  competent  to  sue  for  his  benefit 
if  the  unlawful  act  was  produced  by  the  defendants'  mis- 
conduct* The  agency  of  Slcmnan  for  the  plaintifis,  so  as 
to  entitle  them  to  sue,  and  that  of  the  clerk  for  his  em- 
ployers, so  as  to  fix  them  with  false  representation,  were 
both  well  proTed. 

It  was  not  contended  by  the  learned  counsel  for  the 
defendants  that  the  third  plea  found  for  them  could  be 
sustained ;  but  they  claimed  a  verdict  on  the  first  plea» 
or  a  nonsuit,  for  want  of  proof  that  the  defendants  knew 
their  representation  to  be  false,  such  knowledge  being 
averred,  as  they  said,  in  the  declaration ;  the  plaintifi, 
on  the  other  hand,  maintaining  that,  if  the  representation 
be  false  and  injurious,  the  defendant's  knowledge  of  its 
falsehood  is  immaterial,  even  if  it  be  averred,  which 
they  denied- 

Many  authorities  were  adduced  on  both  sides,  none 
directly  in  point  Corbett  v.  Brcraon  (a)  bears  a  strong 
resemblance  to  the  present  case,  and  was  in  a  great 
measure  the  foundation  of  Humphrys  v.  Pratt  (&),  in  the 
House  of  Lords,  in  which  a  sheriff  brought  his  action 
against  the  execution  creditor  for  falsely  representing 
to  him  that  the  plaintiff's  goods  were  the  debtor's 
property,  whereby  he  was  induced  to  seize  them,  and 
afterwards  compelled  to  pay  damages  for  the   seizure, 

(«)  8  Bing.  S3.  ij>)  5  BUfih,  N.  S,  154. 
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The  plaintiff  recovered  in  the  /n'M  Gmrt  of  King's  Quen't  Btnek. 

Bench  a  judgment  affirmed  in  the  House  of  Lords.  [__ 

The  only  difference  in  the  facts  is,  that  in  that  case        Etani 
goods  were  seized ;  in  this,  the  debtor  himself  was  ar-      Couiirt. 
rested.     But  there  the  declaration  contained  no  aver- 
ment of  knowledge:  here  knowledge  was  averred  and 
disproved. 

Upon  consideration,  we  hold  that  the  principle  of 
Hunq)hrys  v.  Pratt  (a)  must  be  applied  to  the  present 
case.  One  of  two  persons  has  suffered  by  the  conduct 
of  the  other.  The  sufferer  is  wholly  free  from  blame; 
but  the  party  who  caused  his  loss,  though  charged 
neither  with  fraud  nor  with  negligence,  must  have  been 
guilty  of  some  fault  when  he  made  a  fidse  representa- 
tion.  He  was  not  bound  to  make  any  statement,  nor 
justified  in  making  any  which  he  did  not  know  to  be 
true :  and  it  is  just  that  he,  not  the  party  whom  he  has 
misled,  should  abide  the  consequence  of  his  misconduct. 
The  allegation  that  the  defendant  knew  his  representa- 
tion to  be  false  is  therefore  immaterial :  without  it,  the 
declaration  discloses  enough  to  maintain  the  action; 
and  nothing  that  goes  beyond  that  necessity  need  be 
proved. 

It  follows  from  this,  and  what  we  before  observed, 
that  the  defendants'  rule  must  be  discharged,  and  that 
the  plaintiffs  must  have  their  rule  absolute  to  increase 
the  damages  to  the  sum  bona  fide  paid  by  Siowman  to 
the  person  improperly  arrested  under  the  defendants' 
information. 

Plaintiffs'  rule  absolute. 
Defendants'  rule  discharged. 

(a)  5  SSgh,  N.  S.  154. 
3  H   4 
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FOume  V.  The  case  beiog  mentioned  again  on  a  aubaeqaefit 
^^*^  day  in  the  vacation  (Jtme  2^),  The  Court  sud  that  A^ 
£TAyi       plaintiflb*  rule  most  be  absolate  in  all  its  terms. 

Rule  absolate  for  judgment  non  obetante  rere* 
dicto  on  the  third  issue. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench,) 

Collins  and  Rioley  against  Etans  and 
Whbblton. 

I^RROR  was  brought  in  the  Exchequer  Chamber 
on  the  record  in  Evans  v.  Collins^  the  grounds  as- 
signed, in  addition  to  the  common  ones,  being  that  the 
declaration  was  not  sufficient  in  law  (a),  and  that  the 
third  plea  was  sufficient.  The  case  was  argued  in  last 
Michaelmas  vacation  (6). 

Peacock  for  the  plaintiffs  in  error  (the  defendants 
below).  It  is  not  necessary  to  consider  whether  the 
declaration  contains  a  sufficient  charge ;  for,  if  the  ob- 
jection to  it  be  a  good  one,  namely  that  knowledge  by  the 
defendants  below  is  not  properly  averred,  that  objection 
is  raised  sufficiently  by  the  findingof  the  jury  on  the  third 
plea.  It  must  be  now  taken,  on  the  record,  that  the 
defendants  below  had  reasonable  grounds  for  believing 
what  they  said  to  be  true,  and  therefore,  of  course,  that 

(a)  It  was  stated  in  the  margin  of  the  error  book»  as  one  ground  of 
error,  that  the  decUration  did  not  allege  that  the  defen  ants  acted  firaadu- 
lent]y,  and  the  finding  of  the  jury  on  the  third  issue  shewed  that  they 
acted  bona  fide. 

(6)  November  88th,  184S.  Before  Tmdal  C  J.,  CoUmmh  Bnkme  and 
Maule  Js.,  and  Pltrkef  Aldenon,  Gumey  and  Roffe  Bs. 
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they  did  not  know  that  what  they  said  was  not  true.    In  QuenCs  Btmek. 

Pasky  V.  Freeman  (a)  it  was  held  that  an  actioii  may  be    |___ 

maintained  against  a  party  making  a  false  aasertioa  Odluvi 
with  intent  to  defraud,  though  be  be  not  benefited,  Etavi. 
and  be  not  in  collusion  with  any  one  who  is  benefited. 
BuBer  J.  there  says :  <<  fraud  without  damage,  or 
damage  without  fraud,  gives  no  cause  of  action:  but 
where  these  two  concur,  an  action  lies ; "  for  which  he 
cites  the  language  of  Croke  J.  in  Baily  y.  MerreH{b). 
Tapp  V.  Lee{c)  is  to  the  same  efiect.  In  the  two  cases 
of  Foster  v.  Charles  {d)  the  action  was  held  to  lie,  because 
the  defendant  knew  that  the  representation  which  he 
made  was  false.  Tindal  C.  J.,  in  his  judgment  upon  the 
second  case  (^),  says :  **  The  confusion  seems  to  have 
arisen  from  not  distinguishing  between  what  is  fraud  in 
law  and  the  motives  for  actual  fraud.  It  is  fraud  in  law 
if  a  party  makes  representations  which  he  knows  to  be 
false,  and  injury  ensues,  although  the  motives  from 
which  the  representations  proceeded  may  not  have  been 
bad :  the  person  who  makes  such  representations  is  re« 
sponsible  for  the  consequences."  So  in  Polhill  v. 
Walter  (g),  though  the  jury  negatived  fraud  in  fact,  yet 
the  action  was  held  to  lie,  because  the  representation 
made  by  tlie  defendant  was  false  within  his  know- 
ledge. Corbeit  v.  Brown  (k)  is  another  instance  of 
the  same  principle,  which  agrees  perfectly  with  that 
upon  which  Freeman  v.  Baker  (J)  was  decided,  where 
the  action  was  held  not  to  lie,  for  want  of  knowledge. 
The  decision  in  the  present  case,  in  the  Court  below, 
rests    principally  on    the    authority  of   Hwnphrys  v. 

(•)  3  r.  B.  51.  (fr)  S  BuUi.  94. 

(c)  SB.^P.  S67.  (d)  6  Bing.  396,  7  Bmg.  105. 

(0  7  Bmg.  107.  (g)  SB.^Ad.  114. 

(A)  8  Bing,  33.  {})  S  B.  ^  Ad.  797. 
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rchmev.     iVo// (a),  in  the  House  of  Lords.    The  groands  of  tliit 

^   decision  do  noc  disdncdy  appear.    Bat  the  defendant 

CoLuvi  there  pointed  out  to  the  sheriff  certain  goods,  and  re- 
Etavi.  quired  him  to  seize  them.  The  real  owner  of  the 
goods  might  there  have  sued  the  defendant  in  trespass^ 
as  a  party  to  the  seizure.  Here  nothing  appears  bat 
a  naked  representation.  The  defendant  there  made 
the  plaintiff  his  agent,  and  impliedly  undertook  to  in« 
demnify  him.  This  is  the  principle  applied  to  the  case 
of  a  party  who  has  been  induced  by  another  to  sdl 
goods  not  belonging  to  the  latter,  and  sues  for  da- 
mages resulting  from  the  felse  information.  Thus,  where 
the  *<  plaintiff  is  hired  by  defendant  to  seD,"  that  ^  im- 
plies a  warranty  to  indemnify  against  all  the  con* 
sequences  that  follow  the  sale;"  and  a  snVn/er  on  the 
part  of  the  defendant  is  therefore  not  necessary,  in 
that  case,  to  entide  the  plaintiff  to  recover  ;  Adamaon  ▼. 
JaTvis[b).  Further,  in  Humpkrys  v.  Pratt  (a)  the  party 
making  the  representation  got  a  benefit  by  it  In  Ckilty 
on  Contracts  {c)  the  decision  in  Adamson  v.  Jarois  (h)is 
supposed  to  rest  on  this  ground.  And  it  is  said  by 
the  reporter  of  Humpkrys  v.  Pratt  [a)  that  Lord  7Vii- 
terdefi  privately  declared  the  ground  of  his  judgment 
to  have  been  that  the  sheriff  ^  was  placed  between  two 
fires."  But  here  that  difiiculty  was  not  imposed  on 
the  sheriff,  as  the  defendants  below  did  not  call  upon 
him  to  detain  Wrisht. 


*e>" 


Erkj  contrd.  llie  fellacy  of  the  argument  on  the 
other  side  lies  in  assuming  this  to  be  a  case  of  false  re* 
presentation  between  strangers.     In  most  of  the  cases 

(a)  5  Blisky  X.  S,  IJI.  (b,  4  Bin^,  66.  T3. 

(c)  Note  (o)  to  p.  448.  (Sd  edL). 
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cited  nothing  more  appeared.    Now,  thoagli  it  may  Quem's  Menek. 

perhaps  be  inferred  from  Eamsey  y.  Eaton  (a)  that  the J 

sheriff  is  not  to  all  purposes  the  agent  of  the  execution  Columi 
creditor,  there  clearly  is  a  connection  between  them,  Etams. 
and  the  sheriff  is  responsible  to  the  creditor.  Freeman 
V.  Baker  {b)  was  a  case  of  vendor  and  purdiaser  without 
warranty  as  to  the  particular  defect  imputed ;  and  the 
rule  of  caveat  emptor  applied.  But,  where  the  parties 
stand  in  a  mutual  relation,  as  of  the  employer  and 
employed,  there,  if  one  of  them^  assuming  to  have 
knowledge  of  facts,  and  having,  presumably,  better 
knowledge  than  the  other,  thereby  induces  the  other 
to  act,  the  party  so  inducing  must  take  the  responsi- 
bility. Adamson  v.  Jarvis{c)  rests  upon  this  prin- 
ciple; which  is  illustrated  by  Crosse  v.  Gardner  (d) 
and  Medina  v.  Stoughton  (e).  [Maule  J.  It  seems  that 
in  those  two  cases,  where  the  question  was  between 
buyer  and  seller  in  actual  possession,  a  warranty  as  to 
the  ownership  was  considered  to  be  implied.]  Hum^ 
phys  V.  Pratt  (g)  cannot  be  efiectually  distinguished. 
The  only  difference  is  that  there  the  false  representation 
related  to  goods  and  not  to  the  person:  the  benefit 
here  was  as  great  as  there ;  the  body  is  as  complete  a 
satisfaction  of  the  judgment  as  goods.  Goods  of  a 
stranger  do  not  pass  by  a  seizure,  nor  by  the  recovering 
of  judgment  for  the  seizure.  [TindalC.i.  The  property 
does  not  pass  in  any  case  by  the  judgment,  but  only  by 
satisbction  of  the  judgment  (A).]  No  stress  was  there 
laid  on  the  allegation  of  the  defendant's  request    An  ex- 

(a)  10  M,  ^  W,  22.  (fr)  SB.^Ad.  797. 

(c)  4  Bmg.  6&  (<f)  CarOu  Sa 

{e)  1  Salk.  2ia  te)  5  BUgh,  N.  S.  154. 

(A)  See  note  (a)  to  Holmet  ▼.  Wilson,  10  A,  j-  E,  51 1.,  and  note  (x) 
to  WUbraham  v.  Snow,  2  Wm»,  Sound,  47  cc  (6tb  ed.}. 
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ecution  creditor  has  been  held  liable  in  trefpats  to  the 
owner  ofgoods  for  merely  pointing  them  out  to  die  sheriff 
as  the  goods  of  the  judgment  debtor.  [TViufaiCJ.  Thai 
is  so  laid  down  in  AxUf  (a).]  The  reason  is  that  thb  is 
tantamount  to  a  request  But,  fortheri  the  aflBrmstioB 
of  a  fact  is  an  affirmation  that  the  party  knows  that 
fact  [^Erskinc  J.  Is  not  that  met  by  the  finding  of 
the  jury  on  the  third  plea  ?  Parke  R  It  aeems  to 
come  to  the  principle  of  Haycrqfl  v.  Creasy  (6).]  In 
PMill  V.  JValier{€)  the  defendant,  who  represented 
that  he  was  authorized  to  accept  by  procuration,  was 
held  liable  upon  its  turning  out  that  he  was  not  so 
authorized,  though  he  really  believed  that  the  accept- 
ance would  ,  be  sanctioned.  [Parke  B.  He  made  a 
false  representation  as  to  his  then  state  of  knowledge. 
Matde  J.  If  he  had  said,  ^  I  expect  to  get  an  autho- 
rity, but  have  none  now,"  the  acceptance  might  not 
have  been  taken.]  So,  here,  if  the  defendants  below, 
instead  of  representing  Wright  to  be  the  execntion 
debtor,  had  merely  said  that  they  believed  him  to  be  so» 
the  sheriff  might  not  have  acted  upon  the  representation. 
They  assert  their  own  knowledge;  the  case  therefore 
resembles  PMUl  v.  Walter  (c).  The  sheriff  could  not 
venture  to  neglect  such  information :  if  true,  it  would 
have  been  evidence  against  him  in  an  action  by  the 
execution  creditor  for  not  taking.  In  FidUr  v.  Wil^ 
son  {d)  the  defendant  was  held  liable  for  a  false  repre- 
sentation by  her  agent,  though  the  agent  did  not  know 
that  it  was  false,  because  the  defendant  knew  the  false- 
hood, though  she  bad  not  instructed  her  agent  to  make 

(a)  Referring,  probably,  Xo^  RoL  Jbr.  553.  Trespat  (P)»  pL  3. 
(6)  2  Eati,  92.  (c)  S  B.  t  AtL  114. 

(a)  3  Q.  B.  58. 
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the  represeotation.      That  jodgment  was  indeed  re-  ChuetCi  Bench. 

versed ;  tViUon  v.  liilUr  {a) :  but  the  reversal  proceeded,  L_ 

not  on  any  substantial  disaffirmance  of  the  judgment,       Coluni 
but  on  the  insufficiency  of  the  statement  of  facts  in  the       Evans. 
special  verdict,  which  did  not  shew  the  same  state  of 
things  as  that  presented  to  the  C^ourt  below. 

Peacock  in  reply.  The  absence  of  knowledge  is  fully 
shewn  by  the  third  plea.  Crosse  v.  Gardner  (b)  is  ex- 
plained by  the  Court  in  Adamson  v.  JarvU  (c).  Shrews 
bury  V.  BlowiU{d)  is  a  direct  authority  for  the  defendants 
below,  Humphrys  v.  PraU  {f)  must  have  been  decided  on 
the  principle  o{  Adamson  v.  Jarvis  (c),  the  express  request 
constituting  an  agency.  But,  in  general,  the  sheriff  is 
to  take  on  himself  to  ascertain  the  proper  person  or 
goods.  It  may  be  that,  where  an  execution  creditor 
points  out  goods  to  the  sherifl^  a  jury  may  infer  a  re- 
quest to  take :  but  such  a  request  will  be  the  ground  of 
the  action,  and  must  be  averred.  Wikon  v.  Fidler{a) 
is  in  favour  of  the  plaintiffs  in  error:  the  knowledge 
by  the  agent  was  not  shewn ;  and  on  that  ground  it  was 
held  that  his  representation  furnished  no  cause  of 
action.  It  is  to  be  observed  that  in  Humphrys  v. 
Fratt  [e)  the  sheriff  had  paid  the  value  of  the  goods 
in  damages  to  the  party  whose  goods  were  seized :  the 
property  therefore  had  passed ;  and  the  defendant,  the 
original  execution  creditor,  had  received  the  benefit  of 

the  misrepresentation. 

Cur.  adv.  wlL 

TiNDAL  C  J.,  in  this  vacation  {February  1st),  de- 
livered the  judgment  of  the  Court. 

(a)  S  dJS.e^  1009.  (6)  Cartk.  90. 

(r)  4  Bittg.  66.  73.  {d)  2  2i.  f  G.  475. 

(e)  5  Bfigh,  iV.  &  154. 
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!_    pleft  to  tbe  dedantioii,  end  the  ksiie  thcreoiiy  which 

^"■^  was  fiwnd  for  the  deicndants,  the  Coart  of  Queen's 
EvAvs.  Bench  having  given  a  jndgmcnt  for  the  plaintifi  bdmr 
notwithstanding  the  verdict  fonnd  for  die  defendants  cm 
that  plea,  upon  the  gnmnd  that  sach  piea  aflbrds  no 
Iq^al  answer  to  the  plaintiflb'  action.  The  declaration 
alleges  that  the  defendants  fabel j  represented  and  de- 
clared to  the  piaintiflEh  being  sheriff  of  the  cooaty  of 
Middksexj  that  one  John  Wrigkij  who  was  then  in  the 
lawful  custody  of  the  plaintift  as  sheriff  of  the  eontj 
of  Middlesexj  was  the  same  person,  Jokm  Wrigkij  against 
whom  a  writ  of  testatum  capias  ad  satisferimdom  had 
been  issued  by  the  defendants  below,  whereas,  in  tmdi 
and  in  fact,  he  was  not  the  same  person,  but  another 
and  different  person.  The  defendants  pleaded  (thirdly) 
that  they  had  good  and  probable  reason  to  believe,  and 
then  did  with  good  fiuth  believe,  that  the  said  repre- 
sentation andj  declaration  was  true,  and  diat  the  said 
John  IVrigki,  then  in  the  custody  of  the  plmintifi  as 
such  sherifl^  was  the  same  person  as  the  other  JUa 
Wrigktj  against  whom  the  writ  of  testatum  ca.  sa.  had 
been  issued  :  which  plea  was  traversed  by  the  plaintiffs 
but  found  by  the  jury  for  the  defendants  below. 

The  question,  therefore,  before  us  is,  whether  the 
defendants,  having  reason  to  believe,  and  actually  be- 
lieving,  a  fact  to  be  true,  and  representing  it  as  such  to 
the  plaintiffs,  are  liable  to  an  action  if  it  turns  oat  in 
the  event  that  they  were  mistaken,  that  is,  whether 
falsehood  in  a  statemoit,  without  fraud,  is  actionable. 
It  is  unnecessary  to  determine  (upon  which,  however,  a 
question  has  been  made)  whether  the  dedaratioa  con- 
tains an  all^ation  sufficiently  distinct  and  precise  that 


Collins 
▼. 

Etavs. 
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the  defendants  did  know  the  statement  to  be  fidse :  for,  QyMn*t  Bench. 

1844* 
even  if  there  is  such  allegation,  the  finding  of  the  jury   „ 

on  the  third  plea  negatives  it;  and  the  question  is 
brought  round  again  precisely  to  the  same  point,  viz. 
whether  a  statement  or  representation,  which  is  false  in 
fact,  but  not  known  to  be  so  by  the  party  making  it,  but 
on  the  contrary  made  honestly  and  in  the  full  belief  that 
it  is  true,  afibrds  a  ground  of  action. 

The  current  of  the  authorities,  from  Padq  v.  Free- 
man {a)  downwards,  has  laid  down  the  general  rule  of 
law  to  be  that  fraud  must  concur  with  the  false  state- 
ment in  order  to  give  a  ground  of  action.  In  Padey 
V.  Freeman  [a)  the  defendant  knew  that  the  statement 
which  he  had  made  was  false :  and  the  action  was  held 
to  be  maintainable.  In  Hajfcraft  v.  Creasy  (b)  the  de- 
fendant made  a  false  representation,  but  did  not  know 
it  to  be  false ;  on  the  contrary,  he  believed  it  to  be  true : 
and  it  was  held  no  action  would  lie.  And  in  the  latter 
case  nothing  could  be  stronger  than  the  terms  of  as- 
severation used  by  the  defendant,  or  more  calculated  to  '• 
deceive  the  plaintiflP,  namely,  that  he  could  positively 
state  the  solvency  of  the  party  from  his  own  knowledge, 
and  not  from  hearsay :  the  three  Judges,  upon  whose 
authority  that  case  was  decided  for  the  defendant,  hold- 
ing that,  in  the  absence  of  fraud,  the  assertion  amounted 
to  no  more  than  an  expression  of  firm  belief  and  con- 
viction, and  not  absolute  knowledge,  in  the  strict  sense 
of  that  word :  and  this  doctrine  has  been  upheld  by  many 
cases  of  later  date,  referred  to  in  the  argument,  and  has 
been  contradicted,  so  &r  as  we  are  aware,  by  none. 

(a)  3  T.  A  51. 

(6)  2  Eatt,  92.     See  the  judgment  of  Lord  UantfeUi  in  JBree  y.  ffol- 
bech,  2  Doug.  fiJ4. 
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Unless,  therefore^  the  present  case  can  either  be  dis- 
.  tingoished  from  those  refiarred  to^  or  can  be  held  to  be 
goTemed  by  the  direct  authority  of  some  decided  case 
bearing  on  the  very  pdnt,  we  think  the  conclusicm  must 
follow,  that  the  plaintifls  are  not  entitled  to  recover 
upon  this  record. 

And  we  think  the  circumstance,  that  the  defiendanls 
had  better  means  of  knowledge  than  the  plaintifi  of  the 
truth  of  the  statement  made,  which  was  one  ground  of 
distinction  relied  upon  in  argument,  is  not  a  sound 
reason  for  holding  the  present  defendants  liable:  ibr 
such  was  a  fact  common  to  all  the  cases  of  actions  for 
false  representations.  The  plaintiff,  in  all  those  cases, 
being  ignorant  of  the  state  of  his  debtor's  solvency, 
makes  enquiry  of  those  who  have  better  means  of  know- 
ledge than  himself;  and  yet,  in  all  those  cases,  if  the 
answer  given  is  honest,  though  untrue  in  point  of  fiu:t, 
the  action  has  been  held  not  to  be  sustainable. 
Neither,  again,  can  this  case  be  distinguished  from 
the  others  on  the  ground  that  the  defendants  bad  an 
interest  in  the  representation  they  made,  and  that  it  was 
information  given  for  their  own  benefit :  for  they  could 
have  no  interest  iii  stating  the  John  Wright  who  was 
then  in  actual  custody  to  be  the  defendant  against 
whom  the  writ  was  issued,  if  he  was  not  so :  on  the 
contrary,  it  would  be  so  far  from  a  benefit  to  them,  that 
it  would  be  an  actual  injury  if  the  wrong  man  was  de- 
tained, as  it  would  give  the  real  defendants  in  the 
action  the  greater  opportunity  of  avoiding  the  arrest 
under  the  writ 

The  only  question,  therefore,  is,  whether  the  present 
case  is  to  be  governed  by  the  decision  in  Humphry  v. 
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PreU(a)j  which  forms  the  main  ffrcmndopon*  which  Qusen*M  Bmcfu 
the  Court  of  Queen's  Bench  have  rested  their  judgment       " 
in  favour  of  the  plamtiflb  below.    For,  if  the  decision  in       <^ou»ri 
that  case  applies  to  the  facts  of  the  present  case,  the        'BrATt^^ 
law  to  be  collected  from  it,  brought  as  it  was  before  the 
highest  tribunal,  must  be  taken  to  govern  our  decision. 
In  diat  case,  the  declaration  stated  that  the  defendant 
represented  and  affirmed  to  the  plaintiff  (the  sheriff) 
that  the  judgment]debtor  was  possessed  of  certain  goods 
and  chattels  liable  to  be  seized  under  the  writ,  which 
goods  and  chattels  the  defendant  would  then  and  there 
cause  to  be  shewn  to  the  plaintiff;  and  then  and  there 
required  the  plaintiff  to  seize  the  said  goods  and  chattels 
under  the  said  execution :  and  the  declaration  then  pro^ 
ceeds  to  allege  that  the  plamtiff  did  afterwards,  be^ 
lieving  the  representation  to  be  true,  at  the  request, 
and  by  the  direction  and  at  the  requisition,  of  the  said 
defendant,  seize  goods  and  chattels,  which  were  then  and 
there  shewn  by  the  defendant  to  the  plaintiff,  as  and  for 
the  goods  and  chattels  liable  to  be  seized  under  the 
writ ;  and  concludes  by  alleging  that  the  defendant  then 
and  there  deceived  and  defrauded  the  plaintiff  in  this, 
that  the  said  goods  and  chattels  were  not  the  property 
of  the  judgment  debtor.     Upon  this  state  of  the  record 
the  House  of  Lords  held  that  the  plaintiff  below  was 
entitled  to  retain  his  judgment,   notwithstanding  the 
declaration  did   not  allege  .that   the  defendant  below 
knew  his  representation  to  be  untrue.     No  reasons  are 
assigned  for  the  decision :  but  there  is  a  ground  ap- 
parent on  the  face  of  the  declaration  which  will  well 
support  it,  without  breaking  in  on  the  authority  of  any 
of  the  decided  cases.     The  declaration  states  that  the 

(a)  5  Biigh.  K.  S.  154. 
VOL.  V.   N.  8.  Si 
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Vohime  F.     judgment  creditor  pointed  out  the  goods,  and  required 
*        the  sheriff  to  take  them.     He  made  the  sheriff  his  man- 


CoLUMt       datory  or  agent  for  the  purpose  of  taking  the  goods : 
ETAwt.        and,  if  the  sheriff,  acting  innocently  in  obedience  to 
that  command,  commits  a  trespass,  there  is  no  doubt 
but  he,  as  any  other  individual  in  that  position,  whether 
sheriff  or  not,  may  recover  over,  against  his  master  or 
principal,  the  damages  be  has  been  obliged  to  pay  in 
consequence  of  obeying  such  directions.     To  make  that 
case  parallel  with  the  present,  it  ought  to  have  appeared 
upon  this  record  that  the  defendants  below  had  not 
only  represented  John  Wright  to  be  the  real  party  liable 
to  the  arrest,  but  bad  required  the  sheriff  to  take  or  to 
detain  him :  which  is  so  far  from  being  the  case,  that 
the  sheriff  was  left  ailer  such  representation  to  his  own 
discretion,  whether  be  would  act  upon  it  or  not.     It  is 
obvious  that  the  sheriff,  by  the  single  inquiry  whether 
the  plaintiff  in  the  action  required  him  to  take  or  detain 
the  individual  or  not,  or  by  asking  whether  the  plaintiff 
would  indemnify  him  or  not,  might  have  protected  him- 
self from  any  danger ;  but,  not  having  so  done,  and  the 
case  resting  upon  a  mere  representation  untrue  in  fact 
but  honestly  made,   we  think,  in  accordance  with  the 
decided  cases,   that  the  plaintiffs  are  not  entitled   to 
judgment  non  obstante  veredicto ;  but  that  such  judg- 
ment must  be  reversed,  and  judgment  given  for  the 
defendants. 

Judgment  reversed. 
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The  Judges  who  usually  sat  in  Banc  in  this  Term  and 
Vacation  were 
Lord  D£NMAN  C.  J.        Williams  J. 

PaTTESON  J.  WlOHTMAN  J. 


MEMORANDA. 


Lord  AbingeTj  Lord  Chief  Baron  of  the  Court  of 
Exchequer,  died  in  last  Hilary  vacation,  on  the  Norfolk 
circuit     In  the  same  vacation, 

Sir  Frederick  Pollock^  Her  Majesty's  Attorney 
General,  was  appointed  Lord  Chief  Baron,  being  first 
called  to  the  degree  of  Serjeant  at  Law ;  when  he  gave 
rings  with  the  motto  Jussa  capesserejas  est : 

And  Sir  W.  JV.  FolletU  Her  Majesty's  Solicitor 
General,  was  promoted  to  the  office  of  Attorney 
General. 

In  this  term,  Frederick  Thesiger,  of  the  Inner  Temple^ 
Esquire,  was  appointed  Solicitor  General.  He  after- 
wards received  the  honour  of  knighthood. 

di  8 
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The  following  rule  was  read  in  this  Court  on  April 
24th  in  the  present  term. 

REGULA  GENERALIS. 

Easier  Term  in  the  Seventh  Year  of  the  Reign  of 
Qtieen  Victoria. 

It  is  ordered  that  for  the  future  it  shall  not  be 
necessary  to  have  a  warrant  of  attorney  to  acknowledge 
satisfaction  of  a  judgment,  or  a  Judge's  fiat  thereon,  but 
that  it  shall  be  requisite  only  to  produce  a  satisfaction 
piece  similar  to  that  in  use  in  the  Ciourt  of  Queen*s 
Bench ;  except  that  in  all  cases  such  satisfaction  piece 
shall  be  signed  by  the  plaintiff  or  plaintiffs,  or  their  per- 
sonal representatives,  and  such  signature  or  signatures 
shall  be  witnessed  by  a  practising  attorney  of  one  of 
the  Courts  at  Westminster^  expressly  named  by  him  or 
them,  and  attending  at  his  or  their  request  to  inform 
him  or  them  of  the  nature  and  effect  of  such  satisfaction 
piece,  before  the  same  is  signed,  and  which  attorney 
shall  declare  himself  in  the  attestation  thereto  to  be  the 
attorney  for  the  person  or  persons  so  signing  the  same, 
and  state  he  is  witness  as  such  attorney :  but  any  Judge 
at  chambers  shall  have  power  to  make  an  order  dis- 
pensing with  such  signature  of  the  plaintiff  or  plaintiffs, 
or  their  personal  representatives,  under  special  circum- 
stances, as  he  may  think  right :  and  that,  in  cases  where 
the  satisfaction  piece  is  signed  by  the  personal  repre- 
sentative of  a  deceased  plaintiff,  he  shall  prove  his  re- 


VII.  VICTORIA 

883 

presentative  ch 
direct. 

aracter  in  such  way 
Denman. 

as  the  Master  may  Queen*$  Senek. 
1844. 

(Signed) 

J.  Williams. 

N.  C.  TiNDAL. 

J.  T.  COLERIDQE. 

Fred.  Pollock. 

T.  COLTMAN. 

J.  Parke. 

T.  Erskine. 

E.  Alderson. 

R.  M.  ROLFE. 

J.  Patteson. 

Wm.  Wightman. 

J.  GURNEY. 

C.  Cresswell. 

Hasleham  against  Samuel  1  oung  and  William  ^ionday, 
Samuel  Young. 

ASSUMPSIT.     The  first  count  stated  that,  before  r.  md  s.  were 
_         ,        .  <•        1  .  I  .         n  attorneys  in 

and  at  the  time  of  making  the  promise  after  men-  partnenhip, 
tioned,    fV.  F.  Dick  was  lawfully  in  custody  under  a  unSruklng 
ca.  sa.,  sued  out  of  the  Exchequer  by  plaintiff  against  lldJ^o^nofthe 
Dick;  and  thereupon  afterwards,  to  wit  &c.,  in  considera-  pl«jn^»ff>nan 

'  '  acuon  giving 

lion  that  plaintiff,  at  the  request  of  defendants,  would  ?>«  defendant 

^  ^  *  ^  in  that  acuon 

give  Dick  his  discharge  from  the  said  custody,  defend-  his  discharge 

...  from  custody, 

ants,  by  a  certain  memorandum  in  writing,  then  agreed  •<  we  hereby 
to  pay  plaintiff,  or  his  attorney  G.  JF.,  on  &c.,  99t  115.,  w^piainUff 
with  interest  &c. :  averment  that  plaintiff,  confiding  Sec,  ^u  on  a  day 
did  then  give  his  discharge  from  custody  to  Dick,  who  Jj^^^'thj^' 
was  then  consequently  discharged  Sec;   of  all  which  jJ'*?"**,*^** 
defendants  had  notice:  that  the  time  for  payinir  was  attorneys,*' but 

afterwards 

elapsed  :  and  that  no  portion  was  paid  by  Dick  or  any  struck  out  Uie 

words  "  de- 
fendant's 
attorneys.**     It  was  not  proved  that  the  defendant  had  employed  the  firm»  but  only  that  S, 
had  been  employed  by  him  to  wind  up  his  affairs ;  nor  was  any  evidence  given  of  recog* 
nition  or  knowledge  by  Y,,  or  of  authority  from  him  to  &,  by  previous  practice  or  other- 
wise, to  give  such  a  guarantee. 

Held,  that  1".  was  not  liable  on  the  guarantee. 
5  I   3 
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Haslehau 

V. 

Young. 


Other  person.  Breach :  nonpayment  of  principal  or  inte- 
rest by  defendants.    Second  count,  on  an  account  stated. 

Plea,  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  London 
sittings  after  Easter  term,  1843,  the  plaintiff  produced 
a  written  guarantee,  signed  **  Young  and  Son,**  and  cor- 
responding with  the  description  of  the  promise  in  the 
first  count  of  the  declaration  (a).  The  two  defendants 
were  father  and  son,  attorneys,  in  partnership.  The 
signature  was  in  the  son's  writing.  The  signature  was 
originally  ^*  Young  and  Son,  defendant's  attorneys  ;**  but 
the  son  afterwards  struck  out  the  last  two  words. 

It  appeared  that  the  son,  whether  on  his  sole  ac- 
count or  on  that  of  the  firm  was  not  shewn,  bad  been 
employed  to  arrange  DicV^  affitirs,  and  get  him  out  of 
custody ;  and  that  Dick*s  discharge  had  been  obtained 
from  the  plaintiff  by  the  son's  giving  the  guarantee. 
There  was  no  evidence  of  authority  by  the  father  to  the 
son  to  give  such  an  undertaking;  nor  was  any  proof 
offered  of  the  course  of  business  of  the  firm  in  this  re- 
spect.    It  was  objected  that  the  joint  contract  of  the 

(a)  The  following  is  a  copy. 

"  In  the  Exchequer  of  Pleas. 

John  Hdsleham  against  WiUiam  Foster  Dick. 
"  In  consideration  of  the  plaintiff  giving  the  defendant  bis  disdiBf|{e 
from  custody  in  this  action,  we  hereby  agree  to  pay  to  the  plaiDtilF,  or  fail 
attorney,  Mr.  George  Wright^  the  sum  of  99^  lis.  (being  the  amoaot  of 
debt  and  costs),  and  subsequent  costs  herein,  and  interest  on  such  debt, 
together  with  interest  on  such  sum  of  991  \U,  from  the  dale  hereof;  em 
the  9th  day  ot  June  1841,  or  such  part  thereof  as  shaU  not  have  been 
previously  paid,  the  said  defendant  having  also  given  bis  warrant  of  at- 
torney for  the  amount,  payable  at  six  montlis  from  the  date  i 
Dated  this  9tb  day  of  June  1840. 
<'  Witness,  «  Yotmg  and  Son. 

«'  Gcnme  EUis, 

"  No.  9.  FarrtHgdon  Slrectf  City." 
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defendants  was  not  proved.     The  Lord  Chief  Justice  Queen^t  Bench. 

reserved  leave  to  move  for  a  nonsuit,  and  directed  a 1_ 

verdict  for  the  plaintiff    In  Trinity  term,  184S,  Peters-     Haileham 
£for;^obtained  a  rule  accordingly.  Youko. 

Pearson  now  shewed  cause.  There  was  a  sufficient 
authority,  from  the  course  of  business,  for  either  partner 
to  give  the  guarantee  in  the  name  of  the  two.  The 
two  are  attorneys :  the  consideration  for  giving  the  in- 
strument was  the  release  of  Dick :  and  the  whole  was 
thus  an  act  done  in  the  course  of  the  profession.  This 
is  not  like  the  case  of  a  negotiable  instrument,  as-  in 
Hedley  v.  Bainbridge  (a),  where  the  Court  said  that 
<^  there  is  no  custom  or  usage  that  attorneys  should  be 
parties  to  negotiable  instruments ;  nor  is  it  necessary  for 
the  purposes  of  their  business : "  which  also  appears  to 
have  been  the  view  taken  by  Alderson  B.  in  Levy  v. 
Pj/ne  (&}•  The  reason  of  the  distinction  is,  that  a  nego- 
tiable instrument  creates  a  contract  with  any  |^rson  into 
whose  hands  it  may  come :  and  the  powers  of  individual 
partners,  therefore,  require  peculiar  restriction  as  to 
such  instruments. 

Petersdorffy  contra.  In  Sandilands  v.  Marsh  {c)  a 
guarantee  given  by  one  of  two  partners  in  the  name  of 
the  firm,  in  a  partnership  transaction,  was  held  to  be 
binding  on  both  the  partners,  because  the  other  partner, 
after  he  knew  that  the  guarantee  had  been  given,  allowed 
the  transaction  to  go  on.  But  here  no  knowledge  or 
privity  on  the  part  of  the  father  is  shewn*     Without 

(a)  3  Q.  B.  316.  (6)  Car.  i  M.  453. 

(c)  2B.^  Aid,  673. 

S  I    4 
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Foiume  K      such  evidence  the  father  cannot  be  bound ;  Dtmcan  ▼• 

1844« 
\ Lowndes  (a).     (He  was  then  stopped  by  the  Court.) 

Haslxhak 

T. 

YouvG.  Lord  Denman  C.  J.     This  is  quite  a  clear  case*. 

The  guarantee  was  not  given  in  the  usual  course  of 
business :  and  it  is  remarkable  that  the  son  struck  out 
the  words  *^  defendant's  attorneys."  But,  even  if  the 
father  had  been  attorney  for  Dickj  he  would  not  be 
bound  by  the  son  having  given  this  undertaking,  unless 
more  were  shewn* 


Pattesom  J.  There  is  no  evidence  that  the  gua« 
rantee  was  given  in  pursuance  of  the  ordinary  practice 
of  the  parties ;  and  certainly  such  a  transaction  is  not  in 
the  usual  course  of  the  business  of  attorneys. 


WiGHTMAN  J.  (b)  concurred. 


Rule  absolute. 


(o)  3  Camjph,  478, 

(6)  WVUamt  J.  was  sitting  at  the  Central  Criminal  Court. 


Le  Veux  against  Berkeley. 

A  SSUMPSIT  for  money  lent  and  money  had  and 
received,  for  interest,  and  on  an  account  stated. 
Plea  4.  That  the  causes  of  action  in  the  declaration 
mentioned  did  not,  nor  did  any  or  either  of  them,  or 
any  part  thereof,  accrue  to  plaintiff  at  any  time  within 
six  years  next  before  the  commencement  of  this  suit, 
in  manner  8cc.     Verification. 


Wedneaday, 
April  17th. 

If  a  plaintiflT 
be  beyond  seas 
at  the  time  of 
the  action 
accruing,  he 
raay  sue,  under 
Stat.  SI  /.  ]. 
c.  16.  <.  7.,  at 
any  time  before 
his  return,  as 
well  as  within 
the  limited 
time  after  his 
return. 

Sembte,  that 'an]  affidavit  to  be  used  on  a  motion  in  this  Court  cannot  be  sworn  before  a 
BrilUli  consul  abroad,  under  stat.  0*  G,  4.  c.  87.  s.  IX). 
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Replication.     That,  at  the  time  when  the  several  Queen*s  Bench. 

causes  of  action   in   the  declaration   mentioned,  and ^ 

each  and  every  of  them,  did  accrue  to  the  said  plaintiflT,       ^'  ^*"' 
he,  the  said  plaintiff,  was  in  parts  beyond  the  seas,  to  wit      Biekelet. 
in  the  kingdom  o{  France;  and  that  the  said  plaintiff  did 
not,  at  any  time  from  the  time  that  the  said  several 
causes  of  action  accrued,  or  each  and  every  of  them 
accrued,  until  the  commencement  of  this  suit,  come  or 
return  into  this  kingdom ;  but  the  plaintiff  hath,  from 
the  time  the  said  several  causes  of  action  accrued,  and 
each  and  every  of  them  did  accrue,  resided  and  been, 
and  still  resides  and  is,  in  parts  beyond  the  seas,  to  wit 
in  the  kingdom  of  France.     Verification. 
.    Rejoinder.     That  plaintiff  hath  not,  from  the  time 
when  the  said  causes  of  action  accrued,  resided  or  been 
in  parts  beyond  the  seas,  in  manner  and  form  &c. ;  con- 
clusion to  the  country.     Issue  thereon. 

Several  other  issues  in  fact  were  joined. 

On  the  trial,  before  Lord  Detmian  C.  J.,  at  the  last 
Sussex  assizes,  a  verdict  was  found  for  the  plaintiff  on  all 
the  issues. 

Plait  now  moved  in  arrest  of  judgment.  The  repli- 
cation to  the  fourth  plea  is  no  answer,  because  it 
does  not  shew  that  the  defendant  had  returned  to 
England.  Now  stat  21  nTames  1.  r.  16.  5.  7.  gives  liberty 
to  bring  the  action,  when  plaintiffs  have  been  beyond 
the  seas  at  the  time  of  the  action  accruing,  only  within 
the  limited  time  after  such  defendants  have  ^^  returned 
from  beyond  the  seas."  {^Wightman  J.  There  is  a 
direct  authority  against  you,  Strithorst  v«  Graeme  (a\ 

(a)  2  W.  Bl  7C3.     S.  C,  S  WiU.  145. 
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Lb  Viuz 

T. 
BxBKBLSr. 


which  is  reported  by  Sir  fVilUam  Bladtstone,  bat  n 
fully  by  Wilson.  The  Court,  according  to  the  \m 
says:  *^  If  the  plaintiff  is  a  foreigner  (as  it  seems  he 
and  doth  not  come  to  England  in  fifty  ]rear%  be 
hath  six  years  after  his  coming  into  Etiglamdf  to  bi 
his  action ;  and  if  he  never  comes  to  Bnglamd  him 
he  has  always  a  right  of  action  while  he  lives  abrosi 
That  case  is  in  point,  bat  appears  inconsistent  with 
language  of  the  statute. 


Per  Curiam  (a). 


Rule  refused 


A  rule  was  obtained  on  the  following  day,  calling 
the  plaintiff  to  shew  cause  why  the  Terdict  should  : 
be  reduced  by  deducting  the  amount  given  to 
plaintiff  exceeding  five  per  cent  for  interest.  The  r 
was  granted  on  reading  the  affidavit,  amongr  others, 
jPf^rr^  Jides  Baroche  as  to  the  law  of  France  respect 
interest     The  jurat  was 

"  Sworn  at  Paris  in  the  kingdom  of  France  by  i 
within  named  Pierre  Jules  Baroche  on  this  ISth  day 
ApriU  1844.  Before  me,  Her  Britannic  Majestjr's  o 
sul  at  Paris. 

Thomas  Pickfor 

Mr.  Hertsleti  a  sub-librarian  of  the  Foreign  Office 
London^  who  had  had  in  his  custody  the  correspondei 
of  the  consuls  with  the  Foreign  Secretary,  made  affida 
verifying  the  consul's  signature,  and  stating  <<  that  t 

(a)  Lord  Denman  C  J.,  Paitemm  and  Hlghiwum  Ji.      WiUiaimt  J. 
at  die  Central  Criminal  Court. 

(6)  See  Piggot  v.  AtuA,  4  A,  f^  E.  912.,  and  Ckandkr  t.   VUeU  (U 
cited),  2  Wmt,  Saund,  120, 121  a.,  and  notes  (A),  (k),  6th  ed« 
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said  Thomas  Pickford  is  by  law  a  person  empowered  to  Qu^ttCi  Bench, 

take  affidavits  in  the  kingdom  of  France  to  be  used  in  * 

England"     The  only  remaining  affidavit  certified  the  ^'  ^'"^ 

correctness  of  a  translation  annexedf  of  Baroch^s  affi-  Birkbut. 
davit;  the  body  of  which  was  in  Frendu    In  this  term 
(May  8th)| 

Thesiger  (with  whom  was  Qgfe)  shewed  cause,  and 
contended  in  the  first  instance  that  a  consul  had  no 
authority  to  take  an  affidavit  abroad.  Mr.  HertdeC^ 
affidavit  cannot  establish  the  jurisdiction.  Stat.  ^G*^ 
c.  87.  5.  20.  (a)  must  be  looked  to ;  and  that  gives  only 
such  power  as  might  be  exercised  by  an  authority  ^*  of 
the  like  nature  "  with  that  of  a  justice  of  peace  or  notary : 
and  they  could  not  receive  depositions  in  a  matter  of 
this  kind.     In  Pickardo  v.  Machado  (b)  this  Court  was 

(a)  Sut.  6  G,  4.  c.  87.  <.  SO.  is  as  follows.  «  And  whereas  it  is 
eipedient  that  erery  Consul  General  or  Consul  appointed  by  His  Majesty 
at  any  foreign  port  or  place  should  in  all  cases  have  the  power  of  ad- 
ministering an  oath  or  affirmation  whenerer  the  same  shall  be  required, 
and  should  also  have  power  to  do  aU  such  notarial  acts  as  any  notary  public 
may  do ;  be  it  therefore  enacted,  that  from  and  after  the  passing  of  this 
act  it  shall  and  may  be  lawful  for  any  and  erery  Consul  Genera]  or 
Consul  appointed  by  His  Majesty  at  any  foreign  port  and  place,  whenever 
he  shall  be  thereto  required,  and  whenever  he  shall  see  necessary,  to  ad- 
minister at  such  foreign  port  or  place  any  oath,  or  take  any  affidavit  or 
affirmation  from  any  person  or  persons  whomsoever,  and  also  to  do  and 
perform  at  such  foreign  port  or  place  all  and  every  notarial  acts  or  act 
which  any  notary  public  could  or  might  be  required  and  is  by  law  em- 
powered to  do  within  the  United  Kingdom  of  Great  Britain  and  Ireland i 
and  every  such  oath,  affidavit  or  affirmation,  and  every  such  notarial  act, 
administered,  sworn,  affirmed,  had  or  done  by  or  before  such  Consul 
Genersl  or  Consul,  shall  be  as  good,  valid  and  effectual,  and  sliall  be  of 
like  force  and  effect,  to  all  intents  and  purposes,  as  if  any  such  oath, 
affidavit  or  affirmation,  or  notarial  act  respectively,  had  been  administered, 
sworn,  affirmed,  had  or  done  before  any  justice  of  the  peace  or  notary 
public  in  any  part  of  the  United  Kingdom  of  Great  Britain  or  Ireland^ 
or  before  any  other  legal  or  competent  authority  of  the  like  nature.*' 

(6)  4  J.  4"  C.  886. 


840 


Q.  B.    EASTER  TERM^ 


Voiume  r. 
1844. 

Li  Viuz 

▼. 
Bekkelbt. 


equally  divided  on  the  question  whether  a  British  Vice 
Consul  abroad  could  take  an  affidavit  to  hold  to  bail. 
The  Court  of  Common  Pleas,  In  re  Barber  {a)j  seems 
to  have  been  of  opinion  that  a  consul  had  jurisdiction 
under  the  statute  in  the  case  of  an  affidavit  verifying  the 
certificate  of  acknowledgment  of  a  fine  by  a  married 
woman.  But  the  words  ^^  legal  or  competent  authority 
of  the  like  nature  ^  do  not  support  such  a  ruling. 


Piatt  and  Peacock^  contra.  Before  stat.  6  G.[4* 
c.  87.»  an  affidavit  made  abroad  would  have  been  sworn 
before  the  local  magistrate,  and  his  signature  veri- 
fied. The  object  of  this  act  was  to  increase  the 
number  of  persons  competent  to  take  affidavits,  when- 
ever they  might  be  required,  and  to  provide  an  officer 
bound  in  duty  (which  the  foreign  magistrate  was  not)  to 
receive  them.  '^  Authority  of  the  like  nature"  means 
of  the  same  nature  with  that  of  the  magistrates  who  pre* 
viously  took  affidavits.  In  Pickardo  v.  Machado  (b)  two 
Judges  of  this  Court  thought  the  affidavit  admissible. 
[Lord  Denman  C.  J.  In  Ex  parte  Lady  Hutchinson  (c) 
the  caption  of  the  acknowledgment  of  a  fine  was  sworn 
to  before  a  British  consul  at  Botilogne^  and«  on  motion 
that  the  fine  might  pass,  the  Court  of  Common  Pleas 
held  the  affidavit  insufficient,  the  consul  having  only  the 
same  authority  as  a  magistrate  in  Englaiid.^  If  the 
Court  think  this  affidavit  inadmissible,  the  defendant 
will  pray  for  time  to  obtain  a  further  deposition.  [Pattc-- 
son  J.    The  case  In  re  Barba-  {a)  is  nothing.    The  Court 


(a)  4  DovcL  P.  C,  640.     See  S,  C.  2  Xew  Co,  268. 
(6)  4  B.  *t  C,  886. 

(c)  4  Bing,  606.     Cited  in  In  re  Barberf  according  to  the  report  of  that 
case  in  2  New  Co.  268. 
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of  Common  Pleas  there  assume  that  the  consul  did  Queeu't  Sench. 
nothing  more  than  might  have  been  done  by  a  notary.]      _  ' 

Lb  Vxux 

▼. 
Lord  Denman  C.  J.     I  do  not  feel  warranted  in  say-     Biriemt. 

ing  that  the  Common  Pleas  were  wrong  in  Ex  parte 

Lady  Hutchinson  (a).     But  we  will  grant  the  application 

for  time. 


Patteson,    Williams    and   Wightman  Js.    con- 
curred. 

Thesiger  then  consented  to  shew  cause  on  the  affi- 
davits as  they  stood :  and  the  rule  was 

Discharged. 

(a)  4  B'tng.  eOG, 


Doe  on  the  demise  of  Sir  Charles  M.  L.  Monck,  ^J^*,^ 
Bart.,  against  Geekie  and  Beveridge. 

EJECTMENT  for  land  &c  in  Northumberland.    On  Defendant 
being  tenant 

the  trialy  before  Bolfe  B.|  at  the  Northnmbaiand  from  year  lu 
Spring  assizes,  1844<9  it  appeared  that  the  lessor  of  the  rent,  the  rent 
plaintiff  let  the  land  &c.  in  question  to  the  defendants  ih^ termination 
for  one  year  from  the  12th  of  May  1840,  at  a  rent  of  y^^V/^^. 
240/.  per  annum.     The  defendants  entered  on  the  pre-  wnt  of  landlord 

*  *■  and  tenant. 

mises,  and  continued  in  possession  after  the  year.     On  Held  that,  if 

this  created  a 

12th  May  1842  the  rent  was  increased  by  2/.  a  year,  new  contract,  it 

^  '  .  .  must  be  a  con- 

No  evidence  was  given  as  to  the  circumstances  under  tract  to  hold  on 
which  the  change  took  place.     Notice  to  quit  was  after-  ,nd  that  a     ' 

contract  for  a 
tenancy  for  two  years  certain  from  the  time  of  raising  the  rent  could  not  be  inferred  (in 
default  of  adilitional  evidence),  even  on  the  assumption  that  an  original  contract  for  a 
tenancy  from  year  to  year  creates  a  tenancy  for  two  yearn  certain. 
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Voiumg  r.     wards  giTen ;  after  which,  and  before  this  ejectmeot  was 

1844 
[___  brought,  part  of  the  increased  rent  was  paid  by  the  de- 


^ot^      fendants.     The  notice  was  to  quit  on  12th  May  1843. 
^*  It  was  objected,  at  the  trial,  that  the  notice  was  pre- 

mature, for  that  the  addition  to  the  rent  made  in  May 
1848  created  a  new  contract  of  tenancy,  which  there* 
fiare  could  not  be  determined  before  May  1844.  The 
learned  Jodge  oferrukd  the  objection.  Verdict  for 
plaintiff. 

Udall  now  moved  for  a  new  trial,  on  die  ground  of 
misdirection.  The  additional  rent  was  proof  of  a  new 
tenancy.  Doe  dem.  Bedford  v.  Kendrick  (a),  a  Nisi 
Prius  case  decided  in  1810,  is  indeed  the  other  way, 
but  is  contrary  to  later  cases  decided  in  Banc,  Stead  ▼• 
Daa)b€r{b)  and  Marshall  v.  Ijfnn{c\  which  overrule 
Cuffy.  Penn{d).  The  contract  here  is  as  completely 
new  as  if  an  alteration  had  been  made  in  the  day  on 
which  the  year  of  tenancy  was  to  begin.  Then,  if  there 
was  a  new  tenancy,  it  would  be  from  year  to  year, 
which  is  a  tenancy  for  two  years  at  least ;  JDoe  dem. 
Chadbom  v.  Green  {e\  where  the  authorities  are  dis- 
cussed in  a  note  at  the  end  of  the  case  {g). 

Lord  Denman  C.  J.  This  may  have  been  a  new 
contract ;  but  its  terms  must  have  been  understood  to 

(a)  MS.^  Adams  on  ^fedmerU,  144.  (Sd  ed.) 

(b)  10  A.  ^  E.  51.  (c)  eli.^W.  109. 
(</)  IM.^8.  SI.                                  («)  9  A.^B.  658. 

ig)  9  A.^  E.  661.  note  {d).  See  alio  Doe  dem,  dark  v.  Smaridge^ 
Q.  B.,  Triru  Vac  1845,  where  it  was  decided  that  a  '*  tenancy  from  year 
to  year  so  long  as  both  parties  please  is  determinable  at  the  end  of  any 
year,  the  first  as  well  as  any  subsequent  year,  unless  in  the  creation  of  the 
tenancy  the  parties  use  expressions  shewing  that  they  contemplate  a 
tenancy  Am*  two  yean  at  the  least.** 
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be  that  all  was  to  go  on  as  under  the  old  contract,  ex-  QtM0it*j  Bench. 

cept  as  to  the  amount  of  rent    That  is  the  common   !_ 

sense  view  of  the  transaction.  ^okcT* 


▼. 

Gjcuui. 


Patteson  J.    Doe  dem.  Bedford  v.  Kendrick(a)  ap- 
pears to  be  a  direct  authority. 

WioHTMAK  J.  (&)  concnrred. 

Rule  refused. 

(a)  MS.,AdtmuomJ^iectm€iapl^^(9ded.) 

(b)  Wilkamt  J,  was  at  the  Central  Criminal  Court 


The  Queen  against  The  Inhabitants  of  High  saiurdaif, 

BiCKINGTON. 
Reported,  S  Q.  B.  790,  note  (a). 


The  Queen  agtmist  The  Inhabitants  of      saturd^, 
Bedingham. 

Reported,  ante^  p.  653. 


The  Queen  against  The  Justices  of  Subbey.      Afofu%, 

^  April  Md. 

Reported,  ante^  p.  506. 


S^tfTKE  TSUI. 


TiKiAy.  3Iast  Etass  agakuft  Gwrs.  Gerk»  sod 

^^"^^  Williams.  Clert 


inna«k«i  pROHTBITIOX  (ff}.    The  dedantiaa  set  forth  s 

the  SpiritD^  cicaUoQ  issoed  bj  tbe  depatj  registnr  of  die  Coo- 

i^iB^fj,^  ^  sistorj  Coart  of  die  diocese  cf  &.  DmtfSf  wader  die 

IJ;,^^^;^  seal  of  die  Vicar  General,  in  die  name  of  die  Btshop, 


citing  Mary  EvanSj  tbe  now  plaintiC  to  appear  in  die 
said  Court,  to  answer  die  new  defendant,  the  Bcfeteud 
Tkamas  Beam  Gvymj  in  a  certain  canse  of  defiunatioo 
and  slander.  Tbe  declaration  farther  stated  that  the 
now  plaintiff  appeared,  and  Gxym  exhibited  his  Ebel 

MmJr«!r'i      against  her  in  the  said  canse,  which  was  then  set  fiirth. 

rnMtiaajna  j^  material  parts  were  as  feDows. 

go  if  port  OT  ^ 

the  wonb  ci».        That  all  persons  who  utter,  pnbltsh  &c.  reproachful. 


COM  for  wbucfa  scandalons  or  defamatory  words,  to  the  reproach,  hart 

m  actioa  at  ^     ^ 

cMnimm  law  and  diminotion  of  the  good  name  and  repotation  of  anj 

tfaoogh  odier  Other  person,  contrary  to  good  manners  and  the  bond  of 

^[^^^^1^  charity,  are  and  oagfat  to  be  monished,  constrained  and 

^^J^^!^^^^^  compelled  to  the  reclaiming  and  retracting  sncb  re- 

*^f|^  proachful  &c.  words,  to  the  restoring  of  the  fame  and 

a  ruk  that  ia  reputation  of  the  person  thereby  injured,  and  that  for 

caact  o^d«r£a> 

matioa  the         the  future  they  refrain  from  uttering  &c.  any  snch  re- 

spiritual 

Courts  have       proachful  &c.,  and  are  and  ought  to  be  canonically 

coocnrrtnt  ju- 

rKiiction  with  tbe  tem^anl  wiicre  a  spiritnal  pcraoa  is  ag;grirveii,  it  appGcs  only  where  the 
part  J  i%  affrctcd  in  his  ccdcHastical  character.  Not,  therdbrc*  where  a  chn^inan  is  de- 
Cuncd  as  having  indecent]  j  aimnlted  a  woaaan  on  the  highway. 


(a)  A  prohibitioo  was  moved  ISnr  ia  the  BaQ  Coart,  and  < 
MiL  T.  1843 ;  when  WiiSmtms  J.  enlarged  the  role  lor  a 
order  that  the  iiow  plaintiff  might  declarr.      Ex  parte  May   J5miu» 
2  DmtL  P.  C.  A".  S,  72e. 
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corrected  and  punished  &c.     That,  notwidistandinfr  the    Quten^s  Bench. 

7    .  1844. 

premises^  the  said  Mary  EvanSf  single  woman,  did,  in    '  _ 

the  months  &c.|  within  the  parish  &c*  and  within  the  S^ani 
jurisdiction  of  this  Court,  "  in  an  angry,  reproachful,  Owtk. 
malicious  and  invidious  manner,  several  times  or  at 
least  once,  in  the  presence  and  hearing  of  divers  credible 
persons  who  then  and  there  understood  the  Wels/i  lan- 
guage, defame  the  said  Rev.  T.  B.  Gwyn^  the  said  party 
agent,  who  was  and  is  a  person  of  good  reputation  and 
character,  and  charged  him,  the  said  Rev.  T.  B.  Gfroy/f, 
with  intoxication  and  indecency ;  and,  speaking  of  and 
meaning  and  intending  the  said  Rev.  T.  B.  Gvoyn^  said, 
affirmed  and  published  several  times,  or  at  least  once, 
certain  scandalous,  opprobrious  and  defamatory  Welsh 
words,  that  is  to  say  '*  (the  words  were  then  set  out  in 
Welsh) ;  **  which  said  several  Welsh  words"  &c,  ** being 
translated  into  the  English  language,  have,  m  their  ordi- 
nary interpretation,  the  following  sense  and  meaning, 
that  is  to  say :  *  What  time  did  your  master  come  home 
last  night  ?  was  he  sober  ?  the  blackguard  was  drunk ; 
he  must  have  been.' "  Other  Welsh  words  were  then 
stated :  **  which  said  several  Welsh  words  "  &c,  "  being 
translated  "  &c.,  "  have,  in  their  ordinary  interpretation, 
the  following  sense  and  meaning,  that  is  to  say ;  that 
^  he,  on  the  night  before,  on  his  way  from  Carmarthen^ 
overtook  me  on  the  high  road,  and  attempted  to  throw 
me  and  my  horse  into  the  ditch;  also  put  his  hand 
under  my  safeguard,  and  then  shoved  it  up  under  my 
petticoat  until  it  reached  my  knee.  I  struck  him  with 
my  whip  and  galloped  oiF' ;  and  words  of  the  like  tenor 
or  effect,  tending  to  injure  the  good  name,  fame  and 
reputation  of  him  the  said  Rev.  T.  B.  Gwyn ;  and 
meaning  by  such  words,  among  other  things,  that  on 
VOL.  v.   N.  s.  S  K 
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the  said  occasion  the  said  Rev.  T.  B.  Gvyn  was  not 
sober,  and  that  he  wanted  to  violate  the  person  of  her 
the  said  Mary  EvanSf  or  that  he  otherwise  conducted 
or  wanted  to  conduct  himself  indecently  and  incon- 
tinently towards  her."  The  libel  further  allied  *^  that, 
by  reason  of  the  speaking  the  said  defamatory  words, 
the  good  name,  fame  and  reputation  of  the  said  Rev.  T. 
B.  Gwyn  is  much  hurt  and  injured  among  his  neigh* 
boursi  friends,  acquaintance  and  others":  that  Mary 
Evans  is  subject  to  the  jurisdiction  of  the  Court ;  and 
that  the  Rev.  71  B»  Gmfn  hath  rightly  and  duly  com- 
plained &c 

The  declaration  went  on  to  state  that  Maty  Evans 
pleaded  negatively  to  the  libel,  and  that  the  cause  came 
on  for  hearing  b^re  the  now  defendant,  the  Rev.  David 
Archard  Williams^  as  the  presiding  Judge ;  *'  whereupon 
the  said  Consistory  Court  proceeded  to  examine  into 
the  truth  of  the  said  libel  by  the  examination  of  wit- 
nesses; whereby  it  did  appear  to  the  said  Consistoiy 
Court  that  the  said  libel  was  proved :  and  the  said  Ref. 
Z>.  ji.  WiUiamSj  as  such  Judge  and  the  presiding  surro- 
gate of  the  snid  Consistory  Court,  proceeded  to  make  a 
decree. 

The  decree,  after  certain  recitals,  proceeded:  "I 
have  thought  fit,  and  do  thus  think  fit,  to  the  giving  due 
definitive  sentence  or  final  decree  in  this  cause  in  man- 
ner and  form  following,  that  is  to  say :  Forasmuch  as, 
by  the  acts  enacted,  deduced,  alleged,  exhibited,  pro- 
pounded, proved  and  confessed  in  this  cause,  I  have 
found,  and  it  doth  evidently  appear  unto  me,  that  the 
proctor  for  the  said  The  Rev.  T.  B.  Guyn  hath  fiillj 
and  sufficiently  proved  his  intention  deduced  in  a  certain 
libel  and  other  pleadings  given  in,  exhibited  and  ad- 
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mitted  on  his  behalfi  and  now  remaining  in  the  r^istry   Queen't  BendL 

of  this  Court,  which  libel,  other  pleadings  and  exhibits,    [__ 

I  take  and  will  have  taken  as  if  here  read  and  inserted,  B^ahi 
for  me  to  pronounce  as  hereafter  is  pronounced,  and  CKrrxi 
that  nothing,  at  least  nothing  ^effectual,  hath  on  the  part 
and  behalf  of  the  said  Mary  Evans  been  excepted,  de- 
duced, exhibited,  pronounced,  proved  or  confessed  in 
the  cause,  which  may  or  ought  in  anywise  to  defeat  or 
weaken  the  intention  of  the  said  The  Rev.  T.  B.  Chm/n. 
Therefore  I,  the  said  D.  A.  WiUiams^^*  &&,  ^^  do  pro- 
nounce, decree  and  declare  that  the  said  Mary  Evans 
did,  in  the  years,  months  and  place  in  the  said  libel 
mentioned,  or  some  or  one  of  them,  contrary  to  good 
manners  and  the  bond  of  charity,  publicly  and  mali- 
ciously, in  an  angry,  reproachful  and  invidious  manner, 
defame  the  said  The  Rev.  T.  B.  Guyn,  and  maliciously 
say,  publish  and  report  several  scandalous,  reproachful 
and  defamatory  words  in  the  said  libel  mentioned,  and 
tending  to  the  infamy  and  diminution  of  the  estate,  good 
name,  fame  and  reputation  of  the  said  The  Rev.  «7*.  B. 
Gwt/n :  wherefore  I  pronounce,  decree  and  declare  that 
she  the  said  Mary  Evans  ought  to  be  duly  admonished, 
and  I  do  hereby  admonish  her,  tor  her  so  great  excess  and 
rashness  in  the  premises,  and  do  enjoin  her,  under  the 
pains  and  punishment  provided  by  the  canonical  laws  of 
this  realm,  that  she  abstain  from  such  defamatory  words 
in  future.  And  I  do  also  pronounce,  decree  and  declaf  e 
that  the  said  Mary  Evans  ought  to  be,  and  I  do  con- 
demn her  in  lawful  costs  to  be  paid  by  her,  the  same 
being  first  taxed  by  the  registrar:  and  which  costs  I 
pronounce  shall  be  paid  to  the  said  The  Rev.  T.  B. 
Gtvyn^  or  to  his  proctor  on  his  behalf." 

The  declaration  concluded :  ^^  And  hereupon  the  said 
S  K  2 
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Maty  EvanSf  inasmuch  as  it  appears  in  and  by  the  said 
libel  and  allegation,  and  other  proceedings  hereinbefore 
set  forth,  that  the  said  Consistory  Court  hath  no  lawfiil 
power  or  jurisdiction  over  the  said  cause,  or  to  make 
or  enforce  the  said  decree,  humbly  prays  **  Sec.  Prayer 
of  a  prohibition,  to  prohibit  the  Judge  &c«  from  further 
holding  plea  or  proceeding  in  the  Spiritual  Court  be- 
fore him  &c.  in  the  said  cause,  or  in  any  manner  touch- 
ing the  premises. 

General  demurrer  and  joinder. 


BaoiU  for  the  defendants  in  prohibition.  A  pro- 
hibition may  be  sued  for  after  sentence,  if  the  Spiritual 
Court  has  acted  without  jurisdiction :  but  the  party  seek- 
ing to  prohibit  must  shew,  by  the  proceedings  them- 
selves, that  the  Court  had  no  cognisance  of  the  cause; 
FuU  V.  Hutchins  {a) ;  where  a  prohibition  was  refused 
because  the  Spiritual  Court  had  cognisance  of  the 
cause,  though  in  the  course  of  it  they  had  instituted  an 
inquiry  to  which  their  jurisdiction  did  not  extend.  The 
rule  appears  also  from  Churchwardens  of  Market  Boy- 
*a>orth  \.  The  Rector  of  Market  Bosworth  (i)  and  Stain- 
bank  V.  Bradshaw  (c).  And  in  Hart  v.  Marsh  ((/),  after 
sentence  in  the  Spiritual  Court  for  offences,  some  of 
ecclesiastical  cognisance  and  some  cognisable  in  the 
common  law  courts,  this  Court  refused  a  prohibition,  it 
not  appearing  that  the  sentence  had  proceeded  upon  the 
latter.  The  same  doctrine  was  recognised  in  Cardake 
V.  Mapledoram  {e).  The  words  in  question  may  be  con- 
sidered as  if  they  were  before  this  court  in  a  case  of 

(a)  2  Cowp,  422.  (6)  1  Ld.  Bay,  435. 

(c)  Note  (c)  to  Frtnch  v.  Tnukf  10  -BoiT,  849. 

{d)  SA.^E.  591.  (e)  2T.R,  473. 
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written  slander ;  for,  in  the  Ecclesiastical  Courts,  **  where  Queen^t  Bench. 

1844 
the  words  used  are  clearly  defamatory,  it  is  immaterial  * 

whether  they  are  in  writing  or  used  orally ;  '*  Bogersfs  E^awi 
Ecc.  LaWf  295.  Some  of  the  expressions  on  which  Owrir. 
this  sentence  has  proceeded  are  not  so  stated  that  they 
would  support  an  action  for  written  libel;  and  this 
is  sufficient  to  defeat  a  suit  in  prohibition,  though  the 
Court  of  common  law  will  not  say  that  the  statement 
is  too  loose  to  bear  out  an  ecclesiastical  sentence; 
that  being  a  point,  not  of  jurisdiction,  but  of  the 
practice  in  the  Spiritual  Court,  which  cannot  be  de- 
termined here ;  Ex  parte  Smyth  (a).  It  appears  by  Cole 
V.  Corder{b)  that  great  precision  in  the  setting  out 
and  proof  of  defamatory  words  is  not  required  by  the 
ecclesiastical  courts.  The  complaint  in  the  present  case 
was,  substantially,  that  Mary  Evans  **  charged  him,  the 
said  Rev.  Thomas  Bevan  Gfti^/,  witli  intoxication  and 
indecency.'*  The  whole  language,  as  set  forth  in  detail 
by  the  libel,  may  not  have  been  proved :  and  the  libel, 
after  stating  some  of  the  expressions  complained  of, 
adds :  **  and  words  of  the  like  tenor  or  effect : ''  the 
sentence,  therefore,  may  have  been  grounded  on  words 
uttered  with  the  intention  to  make  the  specified  charges; 
but  the  particular  expressions  on  which  it  will  be  said 
that  a  common  law  action  would  lie  may  not  have  been 
proved.  As  to  the  individual  charges,  it  does  not 
appear  that  the  reproach  conveyed  by  the  term  "  black- 
guard **  may  not  have  been  cognisable  in  the  spiritual 
courts.  The  jurisdiction  of  those  courts  over  the  of- 
fence of  drunkenness  is  expressly  saved  by  stat.  4  Ja»  1« 
c.  5.  s.  8.,  referred  to  on  this  point  in  Bogers*s  Ecd.  Law, 

(a)  3A.^E.  719.  (b)  2PhiU.Ece.  Sep.  106. 

3  K  S 
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L_  itself  be  ground  for  an  actioo  at  common  law.    It  is  true 


^▼^■s  that  the  libel  adds  words  of  interpretation,  whieh  repre- 
GvTv.  sent  the  expressions  of  Mary  Evans  as  ascribing  to 
Bir.  Gun/n  the  intention  to  violate  or  to  act  inoonti* 
nently;  but  the  former  suggestion  is  not  borne  oot  by 
the  words,  nor  consistent  with  the  prior  averment,  that 
Mary  Evans  charged  Mr.  Gvyn  merely  with  indecencj. 
As  to  the  intention  ^'  to  act  incontinently,"  this  CSonrt 
will  not  assume,  from  such  an  expression,  that  some- 
thing amounting  to  a  common  law  ofience  was  charged; 
Saoeetapple  v.  Jesse  {a).  [Lord  Dentnan  C.  J.  There  the 
words,  if  taken  without  any  additional  matter,  were 
wholly  innocent]  Wesi  v.  Smith  (b)  is  another  similar 
case.  The  conduct  here  imputed  does  not  so  neces- 
sarily import  an  assault  which  the  courts  of  common 
law  would  notice,  that  the  Spiritual  Court  must  be 
deemed  to  have  taken  cognisance  of  such  an  assault. 
[Wightman  J.  The  libel  fixes  that  construction  upon 
the  conduct  described ;  for  it  says  '^  meaning,'*  ^^  among 
other  things,  that "  ^^  the  said  Rev.  T.  B,  Gvoyn  was 
not  sober,  and  that  he  wanted  to  violate"  &c.]  The 
libel  adds,  ^*  or  that  he  otherwise  conducted  himself" 
&C.  The  Ecclesiastical  Court  may  have  a  jurisdiction 
concurrent  with  that  of  the  common  law  courts,  the  one 
correcting  pro  salute  afiima,  the  other  restraining  a  tem- 
poral wrong ;  and  in  such  cases  a  prohibition  ought  not 
to  go;  Rogers' s  Ecc.  Z^to,  715,  716.  One  of  these  is 
drunkenness.  In  the  case  of  indecency,  the  Spiritual 
Court  seems  to  have  a  sole  jurisdiction.  Again,  where 
an  offence  affects  a  spiritual  person  in  that  character,  the 
Ecclesiastical  Court  will,  on  that  account,  correct  the  of- 

(a)  5  B.  4  Ad,  27.  (6)  4  Dmtl.  P.  C.  703. 
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fender,  pro  salute  animse,  though  the  common  law  may   Queen*s  BencK 

1844 
give  a  remedy  to  the  party  injured  for  hb  temporal  loss ;    * 

Bogerh  Ecc.  Lats^  716.,  citing  2  Inst.  622.,  where  it  is  Eta« 
said  that,  '^  if  one  lay  violent  hands  of  a  clerk,  the  Omnr. 
spiritual  judge,  pro  salute  aninuB^  shall  enjoin  him 
penance,  and  the  clerk  may  have  his  action  of  battery, 
and  recover  damages  for  the  injury  done  to  him ;  **  and 
citing  also  the  language  of  this  Court  in  Boberts  ▼• 
Pain  (a),  where  they  compared  the  case  before  them  **  to 
that  of  a  drunkard  or  ill  liver,  who  are  usually  punished 
in  the  ecclesiastical  courts,  though  a  temporal  loss  may 
ensue."  In  6  Bac.  Ahr.  596  (i),  Prohibition  (L)  5.,  it 
is  said :  ^^  The  ecclesiastical  courts  have  in  some  in- 
stances a  concurrent  jurisdiction  with  the  temporal 
courts ;  as,  in  laying  violent  hands  on  a  clerk,  a  pension 
by  prescription,  &c.  So  that,  if  a  clergyman  be  beaten, 
an  action  at  law  lies  for  the  battery ;  as  also  a  suit  in 
tlie  Spiritual  Court  for  irreverence  to  his  character.  But 
such  proceedings  in  the  Ecclesiastical  Court  must  be 
pro  salute  animdeJ*  Where  the  object  of  the  pro- 
ceeding is  deprivation,  the  Spiritual  Court  may  try, 
though  a  temporal  offence  be  in  question ;  as  was  held 
in  the  case  of  a  layman  who  had  forged  orders  and  ob- 
tained a  benefice ;  Slader  v.  Smalbrooke  (c).  [Patteson  J. 
It  is  said  that  prohibition  lies  against  a  suit  in  the  Spiritual 
Court  for  calling  a  woman  "  whore  ^  in  London  ;  that  is 
because  the  words  are  actionable  there  ((f).]  In  fhans  v. 
Brawn  (e)  a  suit  was  brought  in  the  Ecclesiastical  Court 
for  words  charging  incontinence,  and  a  prohibition  re- 
fused, though  the  complainant  had  brought  an  action 

(a)  S  Mod,  67.  (6)  7th  ed. 

(c)  1  Lev,  138.  (cO  See  Cam.  Dig.  ProfubUion  (G  14.) 

(e)  2  Ld.  Raytn,  1101. 

Sk  4 
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[__  According  to  all  the  authorities,  the  Ecclesiastical  Coorts 

EvAjis  hgye  a  concarrent  jurisdiction  with  the  ciril  where  a 
GwTv.  spiritual  person  is  aggrieved.  Cranden  r.  Walden  (a) 
was  a  case  of  ^^  prohibition  for  saying  of  a  parson,  '  He 
preaches  nothing  bat  lies  and  malice  in  the  polptt ;'  for 
these  words  are  actionable  at  common  law ;  **  to  which 
point  Drake  v.  Draie(b)  was  cited;  bat  a  consulta- 
tion was  granted.  {Patteson  J.  The  words  there  were 
spoken  of  the  complainant  in  his  character  of  a  dergr- 
man.  The  report  says  ^  a  consultation  was  granted ; 
for  it  concerning  an  ecclesiastical  person  and  an  eccle- 
siastical matter,  'us  fit  to  be  tried  there.'n 

E.  V.  Williams^  contra.  Prohibition  lies  after  sen- 
tence, if  an  original  want  of  jurisdiction  appear  by  the 
proceedings ;  Cam.  Dig.  Prohibition  (D) ;  3  Bunis  Etc. 
Imk^  398  (r).  Prohibition^  IV. :  tliough  not  if  the  objection 
he  grounded  on  some  matter  arising  in  the  course  of  the 
suit ;  Argyle  v.  Htmt  {d).  To  ascertain  whether  the  Ec- 
clesiastical Court  has  jurisdiction  or  not  in  a  case  of  de- 
famation, the  test  is  whether  that  Court  would  or  would 
not  have  had  exclusive  jurisdiction  over  the  subject  matter 
of  the  defamatory  words.  In  Harris  v.  Bdler  {e)  Sir  W. 
IVtfnne  said,  in  the  Court  of  Arches :  *^  I  hold  it  to  be  an 
incontrovertible  principle,  that  only  such  de&matory 
words  are  cognizable  here,  which  impute  an  offence  which 
would  be  punishable  here.**  "  It  is  not  suflScient  merely 
that  the  words  impute  an  ecclesiastical  offence,  it  must 
be  an  offence  also  which  will  not  be  punishable  at  com- 

(a)  3  I^\  17. 

(6)  1  RoU.  Ab.  59.     Jetton  sur  Case  (T>  pi.  2. 

(c)  9th  ed.     By  PkiBimorc,  (</)  I  Strtt.  1S7. 

(<f)  Note  to  Crompion  t.  BulUr^  1  J/j^.  Ccns.  Ca.  AQZ^  464. 
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nion  law.*'    And  in  Com.  Dig.  Pfvkibiiion  (G  14.)  it  is  Queen's  Bench. 
said :  «  So,  by  the  St.  Circ.  AgaU  IS  Ed.  I.  (a)  the  Court        ^^^^' 


Christian  shall  hold  plea  for  defamation,  when  damages        Evans 
are  not  demanded.     Where  the  defamation  charges  a        Gwyk. 
crime  merely  spiritual ;  as,  if  the  libel  be,  that  the  defend- 
ant called  him  heretic,  schismatic.''  In  2  Burris  Ecc.  Law^ 
126.,  Defamation^  it  is  laid  down  that  **  Words  which 
impute  an  offence  cognisable  in  a  spiritual  court,  may  be 
punished  in  that  court.    But  three  incidents  are  required 
in  a  suit  for  spiritual  defamation:  1.  That  it  concern 
matter  merely  spiritual,  and  determinable  in  the  Eccle- 
siastical Court,  as  calling  a  person  *  heretic,  schismatic, 
adulterer,  fornicator  &c. ; '   2.  It  ought  to  concern  mat- 
ter merely  spiritual  only,  for  if  such  defamation  touches 
or  concerns  any  thing  determinable  at  the  common 
law,  the  ecclesiastical  judge  shall  not  have  cognisance 
of  it;  3.  He  who  is  defamed  cannot  sue  there  for  amends 
or  damages,  but  only  for  the  punishment  of  the  sin,  pro 
salute  animaj  and  for  costs."     This  doctrine  has  never 
been  shaken,  and  is  supported  by  the  decisions ;  Hoi- 
lingsheaiTs  Case  (i),  Lockey  v.  Dangerfield  (c).     [Lord 
Denman  C.  J.     In  Com.  Dig.  Prohibition  (G  14.)  it  is 
said  that  the  Court  Christian  shall  hold  plea  of  defama- 
tion when  damages  are  not  demanded,   "  though  the 
words   import   a   spiritual   crime,   which  in   some  re- 
spect is  punishable  by  the  common  law,  if  the  spiri- 
tual jurisdiction   is   not  taken  away;   as,  if  he  says, 
A.  keeps  a  bawdy-house  i  for  tho'  it  be  indictable,  the 
Spiritual  Court  has  a  concurrent  jurisdiction.*']     That 
is  against  the  general  course  of  authorities.     If  words 
actionable  at  law  be  mixed   with   the   words   charg- 

(a)  Stat.  4.  (6)  Cro.  Car,  229. 

(c)  2  5/ra.  1 100. 
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iug  a  mere  spiritual  ofience,  the  Ecclesiastical  Court 
cannot  proceed :  **  as,  if  he  says  you  are  a  'ohore  and 
thief: "  Com.  Dig.  Prohibition  (G  U.).  "  If"  "  words 
for  which  an  action  would  lie  are  coupled  with  words 
which  are  a  spiritual  de&mation,  and  a  suit  is  instituted 
in  the  Spiritual  Court  for  the  whole,  a  prohibition  lies; 
also  if  it  be  suggested  to  the  Court  that  a  temporal 
damage  has  been  received  from  words  which  are  a 
spiritual  defamation,  or  that  other  words  for  which  an 
action  would  lie  were  coupled  with  them ;  for  it  would 
be  vexatious  to  proceed  in  both  courts : "  2  Burris  Ecc 
Law,  126  i  Defamation.  [Lord  Denman  C.  J.  Fitz»  N.  B. 
53  A.  (tit.  Consultation)  seems  to  shew  a  circuitous  way  of 
recovering  damages  in  the  Spiritual  Court]  In  2  Bunit 
Ecc.  Law,  127.,  it  is  laid  down  that  the  Spiritual  Court 
may  try  ^^  when  money  is  not  demanded;"  *^  for  in  this 
case,  he  that  is  defamed  cannot  sue  there  for  amends  or 
damages,  but  only  for  correction  of  the  sin:"  and  at 
p.  128.  it  is  said  that  the  defamation  must  not  be  '*  for 
matters  spiritual  mixed  with  temporal ;  **  to  which  point 
authorities  are  cited.  In  Carslake  v.  Mapledoram  {a\ 
where  the  words  charged  a  woman  with  being  common 
and  having  had  a  contagious  disease,  a  prohibition  was 
refused,  because  the  imputation  of  having  had  a  disease 
was  no  ground  of  action;  had  this  been  otherwise, 
a  prohibition  would  clearly  have  issued.  The  sentence 
here  premises  that  "  The  Rev.  T.  B,  Gxtyn  hath 
fully  and  sufficiently  proved  his  intention  deduced  in  a 
certain  libel ''  &c.  The  libel  contains  only  one  article 
setting  out  words,  and  those  appearing  to  be  spoken 
on  a    single  occasion:  and  the  Judge  in  his  sentence 


(a)  a  T.  R,  473.     See  Bloodworth  r.  Grayt  7  Man.  ^  G.  334. 
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ffoes  on  to  pronounce  that  the  said  Mary  Evans  did   QM«m*i  Bendu 

1  ftiiii 
"  say,  publish  and  report  several  scandalous,  reproach-    L._ 

ful  and  defamatory  words  in  the  said  libel  mentioned, 
and  tending  to  the  infamy  "  &c.  <<  Several "  there  must 
mean  the  several  words  set  out  in  the  single  article  re- 
ferred to;  it  cannot  be  taken  to  mean  *<  several  of"  the 
words;  and  there  can  be  no  ambiguity  as  to  the  words 
which  are  alluded  to.  The  case  di£brs  in  this  respect 
from  Hart  v.  Marsh  (a),  where  there  were  many  dis- 
tinct articles,  and  some  appeared  to  have  been  proved 
and  others  not.  Here  the  Spiritual  Court  must  have 
adjudged  on  matter  beyond  its  jurisdiction ;  if  that 
conclusion  could  be  avoided  in  the  present  case,  it  must 
follow  that,  wherever  any  charge  of  a  spiritual  ofience 
was  mixed  with  matter  of  temporal  charge,  this  Court 
could  have  no  power  to  prohibit*  The  general  assump- 
tion of  an  authority  in  the  Spiritual  Courts,  concurrent 
with  that  of  the  temporal,  to  punish  for  defamation,  is 
not  borne  out  by  the  passages  cited  from  Bum^s  and 
Bogers's  EccUsiasiical  Law.  That  the  imputation  of 
drunkenness,  even  against  a  clergyman,  would  not  be 
punishable  in  the  Spiritual  Court,  unless  it  reflected 
upon  him  in  the  discharge  of  hb  o£Bcial  duties,  may  be 
inferred  from  Cucko  v.  Starre  (6),  where  it  was  held  that 
merely  saying  of  a  man  ^^  thou  art  a  drunkard "  was 
not  an  offence  cognizable  by  that  court. 


Baoill  in  reply.  The  ecclesiastical  jurisdiction  as  to 
drunkenness  being  preserved  by  stat.  4  Ja.  1.  c.  5.  5.  8., 
the  imputing  of  that  crime  was  at  least  one  matter, 
stated  in  the  libel,  of  which  the  Spiritual  Court  might 


(a)  5  jl.iE.  591. 


(6)  Cro.  Car,  285. 
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take  cognizance.  The  plaintiff  in  prohibidcm  must  argue 
that  the  expression  '^  several  scandalous^  reproachful 
and  defamatory  words  in  the  said  libel  mentioned** 
means  all  the  scandalous  words  there  mentioned;  but 
this  is  not  the  natural  construction.  *'  Several"  means 
part  of  the  words ;  proof  of  part  would  authorise  the 
sentence,  as  the  like  proof,  on  a  common  law  inform* 
ation,  would  warrant  a  verdict  of  Guilty.  The  judgment 
of  Ashhurst  J.  in  Carslaie  v.  Mapledoram  (a)  is  express 
upon  the  point  that,  if  the  Spiritual  Court  *^  had  a 
jurisdiction  as  to  part  of  the  charge,**  the  other  part 
might  be  overlooked  in  deciding  as  to  a  prohibition. 
And  Buller  J.  says  that,  after  sentence,  if  the  jurisdiction 
be  only  doubtful,  a  prohibition  ought  not  to  go. 

Lord  Demmam  C.J.  This  is  a  suit  instituted  to 
prohibit  the  Ecclesiastial  Court  from  further  proceedii^ 
in  a  cause  of  defamation.  The  words  complained  of  in 
the  Spiritual  Court  are  these.  (His  Lordship  read  the 
words  as  charged  in  the  libel.)  A  material  and  distinct 
part  of  the  imputation  here  is,  that  the  complainant  in 
the  Spiritual  Court  not  only  wanted  to  violate  the 
person  of  Mary  Evans^  but  made  an  attempt  of  that 
kind,  which  is  an  offence  cognisable  by  the  temporal 
courts,  and  the  imputation  of  which  by  words  is  action- 
able. Now  it  appears  to  have  been  the  law  from  the 
earliest  time  that  defamation,  under  these  circumstances, 
is  not  cognisable  by  the  Spiritual  Court.  It  is  so  laid 
down  in  Filzherbcrt  (i)  ;  and,  in  Com.  Dig.  Prohi^ 
bition  (G  14.),  it  is  said  that,  ^'  if  a  libel  be  for  words 
which   are  actionable,  a  prohibition  goes;  as,  if  they 


(a)  2  r.  R,  47S. 

(6)  See  FHx.  N.  B,  53  F,  H,  lit.  ContuUatwn, 
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charge  with  felony:"  and,  aiierwards^  "  If  part  of  the  QuecHUSenck. 
words  be  actionable,  a  prohibition  goes  for  the  whoU)  ^^ 
tho'  the  others  charge  with  a  spiritual  crime;  as,  if  Etans 
he  says,  you  are  a  whore  and  thief:  **  for  which  Mellel  Owtn. 
v.  Herbert  {a)  is  cited.  It  follows  that  in  the  present 
case  a  prohibition  might  have  gone  if  applied  for  at 
the  commencement  of  the  suit :  the  questbn  is  whether 
it  can  be  granted  now  that  sentence  has  passed :  and 
that  depends  upon  another  question,  — « whether  we  can 
consider  the  sentence  as  passed  for  all  the  words  set 
out  in  the  libel,  or  for  part  of  them  only.  The  lan- 
guage of  the  sentence  is,  *^  that  the  said  Maty  Evans 
did  "  ^'  maliciously  say,  publish  and  report  several  scan- 
dalous, reproachful  and  defamatory  words  in  the  said 
libel  mentioned,  and  tending  to  the  infamy  and  diminu- 
tion of  the  estate,  good  name,  fame  and  reputation  of 
the  said  The  Rev.  T.  B.  Gwyn  ;"  whereupon  the  Judge 
pronounces  that  she  ought  to  be  admonished,  and 
admonishes  her,  for  her  so  great  excess  and  rashness  in 
the  premises,  and  enjoins  that  she  abstain  from  such 
defamatory  words  in  future  &c.  The  whole  really 
turns  on  the  construction  of  the  word  ^*  several."  If 
there  had  been  in  this  case  distinct  articles  of  charge, 
as  in  Hart  v.  Marsh  (6),  some  of  which  were  proved 
and  others  not,  we  might  apply  the  sentence  distri- 
butively,  and  take  those  words  as  proved  for  which 
the  sentence  might  be  passed.  But  there  is  not  such 
a  force  in  the  word  ^^  several,*'  here,  as  enables  us  to 
make  that  kind  of  distribution.  No  distinction  is  made 
among  the  words  referred  to:  **^veral  scandalous"  &c. 
**  words  in  the  said  libel  mentiocted  "  does  not  exclude 

(a)  1  Sid.  404.  (bj  SA.iB.  591. 


858  Q-B.   EASTER  TERM, 

Volume  V.     any.     It  is  not  as  if  the  Judge  bad  said  *'  several  oftht 

1844* 
\ scandalous"   words.     The  sentence  clearly  proceeds 

EvAKs  xy^oii  the  statement  of  all;  among  the  rest,  therefore, 
GwTN.  those  of  which  the  Spiritual  Coart  ooald  not  take  cogni- 
zance. The  comity  of  courts  in  respecting  each  other's 
sentences  is  grounded  on  a  supposition  that  they  will 
act  only  according  to  their  powers :  bat^  if  the  proceed- 
ing now  in  question  were  held  good,  courts  might 
give  themselves  jurisdiction  over  any  thing  by  coupling 
that  which  was  out  of  the  jurisdiction  with  something 
within  it  I  am  of  opinion  that  the  sentence  here 
applies  to  the  whole  of  the  words,  and  improperly  does 
so :  and  our  judgment,  therefore^  must  be  for  the 
plaintiff. 

Patteson  J.  It  is  argued  for  the  defendants  in  pro- 
hibition that  the  words  themselves,  of  which  the  libel 
complains,  charge  nothing  beyond  drunkenness  and 
indecency.  But  they  charge  an  act  done,^  amountmg  to 
an  assault,  and  for  which  an  indictment  would  lie :  and, 
consequently,  an  action  at  common  law  would  lie  for 
the  words.  But  then  it  is  suggested  that  there  weft 
other  words,  and  the  sentence  may  have  proceeded 
upon  them.  And  it  is  true  that,  if  the  sentence  had 
proceeded  upon  part  only  of  the  words,  and  those  pro- 
perly of  ecclesiastical  cognisance,  a  prohibition  wonid 
not  have  lain.  But  the  word  ^*  several "  cannot  so  con- 
fine the  sentence ;  it  would  be  too  much  to  give  that 
effect  to  an  accidental  omission  of  the  article  ^  the ; ''  for 
I  cannot  but  think  that  the  form  of  words  used  is  to  be 
so  accounted  for.  They  are,  as  it  appears  to  me^  a 
finding  that  all  the  vFords  mentioned  in  the  libel  were 
spoken  ;  and,  if  so,  t'he  case  of  a  charge  proved  in  part 
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does  not  apply.    Then  the  question  arises  whether  a  Queen't  Bench. 

prohibition  can  be  awarded  in  this  stage  of*  the  suit.       [ 

But  Full  V.  Hutckins  la)  decides  thifc    There  the  libel        ^^^^ 
was  for  tithes.     A  modus  and  customs  were  set  up  in        Gwyk. 
defence ;  and  the  Ecclesiastical  Court  enquired  into  these, 
and  gave  sentence ;  after  which  a  prohibition  was  moved 
for;  but  this  Court  refused  it,  on  the  ground  that  the 
point  improperly  tried  had  arisen  incidentally  in  the 
cause,  the  Spiritual  Court  having  jurisdiction  over  the 
principal  matter :  but  they  said,  if  it  had  appeared  on' 
the  face  of  the  libel  that  the  Court  had  no  jurisdiction 
of  the  cause,  a  prohibition  must  have  been  granted, 
though  after  sentence.   In  the  present  case  it  does  appear 
by  the  libel  that  the  Ecclesiastical  Court  had  not  jaris- 
diction.     It  is  argued,  however,  that  in  some  instances 
the  Ecclesiastical   Court   has    concurrent  jurisdiction 
with  the  civil.    If  it  were  necessary  to  consider  the  case 
cited  to  this  point  from  S  Levinz  (i),  I  should  desire 
more  time ;  but  that  case  and  the  present  are  not  the 
same.     There  the  libel  complained  of  words  spoken 
against  a  clergyman  in  the  exercise  of  his  office;  and  that 
circumstance  was  relied  upon  as  creating  a  distinction! 
The  matter  of  the  scandal,   Ss  well  as   the  person 
affected,  was  ecclesiastical.     Here  the  person  is  so,  but 
the  matter  is  not.     The  case  cited  does  not  prove  the 
concurrent  jurisdiction  relied   upon,   except  where  a 
spiritual  person,  as  such,  is  aggrieved:  nor  do  I  find 
any  that  does ;  and  the  cases  in  Burrow  and  Wilson  (c), 
where  a  prohibition  was   considered   to  lie  against  a 
suit   for  calling  a  woman   ^^  whore "   in  London^  and 

(a)  2  Cowp.  422.  (6)  Crandm  t.  Wdden,  3  Lev.  17, 

(c)  See  TheyevN,  Eattwick,  4  Bur.  2032. ;  Power  v.  S/ww,  1  Wilt.  62.  ; 
Com.  Dig.  ProfubiH9n{0  14.). 
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against  the  supposition* 

Etans 
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GwTK.  Williams  J.    It  was  scycely  contended  at  the  bar 

that  a  prohibition  might  not  go  after  sentence,  if  the 
Spiritual  Court  appeared  by  the  proceedings  to  have 
acted  without  jurisdiction :  but  the  case  was  compared 
to  Hart  V.  Marsh  (a) ;  and  it  was  said  that,  where  the 
libel  contained  some  matters  which  were,  and  some 
which  were  not,  cognisable  in  the  civil  courts,  it  lay  on 
the  party  impeaching  the  sentence  to  shew  that  the 
Ecclesiastical  Court  had  adjudicated  on  subjects  beyond 
its  jurisdiction.     Then,  has  that  Court  here  proceeded 
upon  words  importing  a  common  law  ofience  ?  It  clearly 
has :  for  the  words  stated  in  the  libel  imply  an  assault 
of  some  kind.     The  point  which  alone  created  some 
difficulty  was,  whether  the  words  could  be  severed  so 
as  to  confine  the  sentence  to  that  which  was  matter  of 
spiritual  jurisdiction :  but  I  think  it  clear  that,  taking 
the  libel  and  the  sentence  together,  we  must  conclude 
that  the  whole  of  the  words  formed  the  foundation  of 
the  sentence.     It  is  contended  that  the  word  ^  several' 
denotes  a  part  only  of  the  words  charged ;  but  the 
words  in  the  earlier  portion  of  the  sentence  are»  ^  I 
have  found  "  ^^  that  the  proctor  for  the  said  The  Rer. 
T.  B.  Gwyn  hath  fully  and  sufficiently  proved  his  in- 
tention deduced  in  a  certain  libel  and  other  pleadings 
given  in,  exhibited  "  &c.     *^  Intention,*'  there,  does  not 
mean,  in  the  ordinary  sense,  <*  animus  "  (6) ;  the  sense 

(a)  SA.^E.  591. 

(6)  Some  discussion  took  place  as  to  this  word  during  the 
E.  V,   Williams  pointed  out  that  it  meant  « intentionem  litis,"  the 
plaint ;  as  in  the  Roman  law. 
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is,  that  the  whole  (around  of  charge  has  been  made   QneenU  Bench, 

1 844?. 
out ;  that  is,  that  the  whole  of  the  words  have  been  * 

proved.     If  so,  the  Ecclesiastical  Court  has  given  judg-        ^^^'** 

ment  on  one  part  of  the  case  over  which  it  had  no        Gwtk. 

jurisdiction. 

WiGHTMAN  J.  It  is  clear  that  the  ecclesiastical 
courts  in  general  have  not  concurrent  jurisdiction  with 
the  civil ;  though  it  is  an  excepted  case  from  the  rule, 
wliere  the  words  libelled  relate  to  a  spiritual  matter  and 
person.  Mr.  BaviU  does  not  dispute  that  the  words 
here  raise  some  imputation  for  which  an  action  at  law 
would  lie :  but  he  argues  th^t  the  charge  of  defama- 
tion may  be  limited  to  matter  which  is  of  spiritual 
cognizance  exclusively  by  the  innuendo;  *^  meaning 
by  such  words,  among  other  things,  that  on  the  said 
occasion  the  said  Rev.  71  B.  Gvoyn  was  not  sober, 
and  that  he  wanted  to  violate  the  person  of  her  the 
said  Mary  Evans^  or  that  he  otherwise  conducted  or 
wanted  to  conduct  himself  indecently  and  incontinently 
towards  her."  But,  supposing  that  an  innuendo  could 
have  the  effect  contended  for,  the  language  relied  upon 
purports  only  to  give  a  part  of  the  meaning.  Again, 
it  is  suggested  that  the  sentence  convicts  Maty  Gwyn 
only  of  speaking  "  several,"  not  "  the  several,"  de- 
famatory words  mentioned  in  the  libel,  and  therefore 
it  may  be  taken  that  the  judgment  proceeds  on  some 
of  the  words  only,  and  those  of  ecclesiastical  cog- 
nizance. But  I  think,  taking  the  expressions  in  the 
ordinary  sense,  it  must  be  understood  that  all  the 
words  mentioned  in  the  libel  were  proved.  And,  if 
the  sentence  proceeded  upon  all,  and  some  were  of 
temporal  cognizance,  a  prohibition  ought  to  go,  accord- 

VOL.  V.    N.  s.  3  L 


86S  Q.B.   £ABTER  TERM, 

Foimme  K     ing  (o  the  authorities  cited  in  Brgament,  and  an  Anomf^ 

L_  m€m{a)  case  in  S  Mod^  which  was  not  referred  to. 

Judgment  for  plaintifT. 

(•)  S  Uod,  74. 
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j^^J'^'       The  Queen  against  The  Mayor,  Aldermen  and 

Burgesses  of  Gloucester. 

^&7lrX       A  ^^^^   ^"  obtained  in  last  Miehaetmas  term, 
r.  76. 5. 92.,  calling  upon  the  Mayor,  aldennai  and  burgesses  of 

defk  to  jut-       Gloucester  to  shew  cause  why  a  mandamus  should  not 

tices  of  «  «»,#-•• 

borough,  for  issue.  Commanding  them  to  pay  to  Samuel  Commdine^ 

ia  respect  of  out  of  the  borough  fuud,  the  sums   of  44£  8«.  and 

p^^d^bj  ^^'*  ^^^  ^^9  mentioned  in  his  affidavit  on  which  the 

brou^ghl^'befow  "^'^  ^^^  obtained,  and  due  to  him  in  respect  of  ex- 

the  justices,  or  p^nces  incurred  in  carryinir  into  effect  the  provisions  of 

in  respect  of        *  <f     n  * 

informaUons       gtat,  5  &  6  J^.  4,  c.  76.     The  following,  among  other 

and  other  pro- 
ceedings taken    facts,  appeared  on  affidavit  in  support  of  the  rule. 

by  and  at  the  , 

instance  of  the  The   City  of  Gloucester  is  a   borough    named    m 

^d  out^ofthe  sched.  (A.)   of  stat  5  &  6  W^.  4.  f .  76.,   and    has  a 

(ifThoy  camiot  Commission  of  the  peace,  and,  by  grant  from  King  Wil- 

fix)nfth'e"in-  ''^^  ^^'^  *  separate  court  of  quarter  sessions.      Mr. 

dividuais  who  CommeUfie  was  appointed  clerk  to  the  justices  of  the 

ought  to  pay  *  *^  •' 

them)  as  ex-      borou£;h  ill  April  1836.     In  January  1839,  a  table  of 

pcnces  *'  neces- 

Mirily  incurred    the  fecs  to  be  taken  by  such  clerk  was  made  by  the 

in  carrying  into 

effect  tiie  pro-     towH  council ;  and  this  was  confirmed  and  allowed  by 
that  act.   And    ^^^  Homc  Secretary  (fl).    The  council,  in  pui*suance  of 

the  Court,  in 

such  case,  will  grant  a  mandamus  to  enforce  payment. 

On  motion  for  such  mandamus*  \i  being  auggetted  that  a  retrofpectiTe  rate  might  be 
necessary,  the  Court  nevertheless  made  the  rule  absolute,  leaving  the  defeodanto  to  allege 
that  fact,  if  it  existed,  tnd  discuM  its  effect,  on  a  return. 

(a)  Stat  5  &  6  r.  4.  &  76.  s.  184. 
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the  act,  established  a  watch  committee ;  and  the  com-  Queen*t  Bench. 

1844. 
mittee  appointed  constables  or  policemen,  and  instructed 1 

Tbe  QauN 


them  to  bring  before  the  justices  for  the  borough  all 
offenders  whom  such  constables  8cc.  might,  in  the  dis- 
charge of  their  duty,  apprehend.  Mr.  Commelitte^  in 
his  affidavit,  stated  '^  that,  in  consequence  of  charges 
made,  and  informations  laid,  by  the  constables  or  police, 
and  other  the  public  municipal  business  of  the  said 
borough  done  and  transacted  by  this  deponent  in  his 
capacity  of  clerk  to  the  justices  of  the  said  borough  as 
aforesaid,  during"  the  years  1840 -— 1841,  and  1841  — 
1842,  <<  certain  fees  have,  according  to  the  aforesaid 
table,  become  due  to  this  deponent  as  clerk  to  the 
justices  of  the  said  borough  as  aforesaid ; "  of  which 
fees,  comprised  in  two  bills,  he  added  particulars,  and 
claimed  (after  giving  credit  for  fines  or  penalties  received 
by  him,  and  a  payment  of  6^L  IBs.  mode  him  by  the 
council  on  account  of  his  first  bill)  the  two  sums  men- 
tioned in  the  rule.  And  he  deposed :  **  That  he,  this 
deponent,  has,  in  his  said  bills,  charged  the  town 
council  with  those  fees  only  which  have  been  incurred 
and  become  payable  by  and  for  business  done  at  the 
instance  of  tlie  police  of  the  said  borough,  with  regard 
to  persons  apprehended  by  the  said  police,  and  brought 
before  the  said  justices,  or  with  regard  to  informations 
and  other  summary  proceedings  taken  by  and  at  the 
instance  of  the  said  police,  and  of  which  fees  he  could 
not  otherwise  obtain  payment,  either  because  they  be- 
came payable  upon  convictions  and  other  proceedings 
under  acts  of  parliament  which  do  not  impose  the  pay- 
ment of  the  expence  attending  the  conviction  or  pro- 
ceedings upon  the  person  convicted  or  proceeded 
against  or  upon  any  person  specifically,  or  because 
S  L  2 
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they  became  payable  upon  convictions  of,  or  other 
proceedings  against,  persons  who  were  wholly  unable 
to  pay  any  part  of  the  expences  attending  such  con- 
victions and  proceedings.  That  in  both  cases  the  paper 
and  forms  necessary  to  such  proceedings  have  been 
supplied  by  this  deponent,  and  the  expence  of  pur- 
chasing them  defrayed  by  him.  And  this  deponent 
has  no  means  of  obtaining  payment  of  any  of  bis  said 
fees,  or  of  obtaining  reimbursement  of  the  expences  he 
has  incurred  by  reason  of  the  said  convictions  or  pro- 
ceedings, or  any  compensation  for  his  labour  in  reference 
thereto,  unless  such  payment,  reimbursement  and  com- 
pensation can  be  obtained  by  him  out  of  the  borough 
fund  of  the  said  borough,  which  this  deponent  believes 
is  amply  sufficient  for  that  purpose.  And  this  de- 
ponent says  that  the  several  persons  so  convicted  and 
proceeded  against,  and  with  reference  to  whom  charges 
are  made  in  the  said  bill,  were  persons  necessarily 
and  unavoidably  brought  by  the  constables  before  the 
magistrates  in  the  execution  of  their  duty,  and  that 
their  cases  were  thereupon  necessarily  disposed  of  by 
the  magistrates,  and  could  not  have  been  so  without  the 
performance  of  the  labour,  and  incurring  of  the  expence, 
by  this  deponent,  in  respect  of  which  the  several  fees  in 
that  behalf  charged  in  the  aforesaid  bills  are  claimed  by 
this  deponent."  He  further  stated  that,  for  a  consider- 
able time  after  his  appointment,  fees  of  the  kind  now  in 
question  were  duly  paid  him  by  the  town  council  out  of 
the  borough  fund,  such  payment  (where  not  secured 
by  the  summary  decision  of  the  magistrates)  being  sanc- 
tioned by  a  resolution  of  council  passed  in  December 
1837 ;  but  that,  on  his  demanding  payment  of  the  present 
bills,  a  discussion  arose,  and  proceedings  were  had,  in  the 
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town  council  and  otherwise,  all  which  were  detailed  in   Quccn*s  Bench. 

1844 
the  affidavit,  and  which  ended  in  a  virtual  refusal  by  the ' 

corporation  to  pay  the  sums  now  claimed.  Payment  ^'*  Q«">' 
of  them  was  likewise  demanded  of  the  watch  commitee,  Miyor  of 
and  refused.  Mr.  Commeline  stated  *^  that  the  principal 
part  of  his  duties  as  clerk  to  the  justices  as  aforesaid 
arises  out  of  informations  laid  and  charges  made  by 
the  police  of  the  said  borough,  and  warrants,  com« 
mitments  and  convictions  granted  and  made  thereon, 
and  from  other  the  business  transacted  by  the  said 
deponent  for  the  benefit  of  the  said  borough.  And 
that  this  deponent  incurs  considerable  outlay  in  trans- 
acting the  public  business  of  the  said  borough,  by 
reason  that  be  is  obliged  to  furnish  at  his  own  expense 
stationery  and  all  forms  and  documents  necessary  in 
transacting  such  business."  And  *^  that,  with  very  few 
exceptions,  all  the  persons  against  whom  informations 
are  laid  or  charges  are  made  by  the  police  are  wholly 
unable  to  pay  the  fees  which  this  deponent  claims,  in 
respect  of  the  several  matters  giving  occasion  for 
them." 

Several  justices  of  the  borough  made  affidavit  that  they 
consented  to  and  approved  of  the  present  application  I 
that  the  duties  of  the  clerk  were  onerous  &c. ;  and 
^^  that  die  public  business  before  the  justices  of  the  said 
borough  could  not  be  transacted  but  by  the  aid  of  a 
clerk  to  the  said  justices:"  and,  further,  ^Hhat  they 
consider  it,  and  have  always  considered  it,  part  of  their 
duty  as  justices  to  dispose  of  and  adjudicate  upon  the 
cases  of  persons  brought  before  them  by  the  police, 
and  to  receive  such  informations,  and  grant  such  war- 
rants, as  they  are  by  law  required  to  receive  aqd  grant, 
without  delaying  their  proceedings  in  such  matters  by 
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reason  of  the  nonpayment  of  fees  to  which  their  clerk 
may  be  entitled  thereon."     They  added,  "  that  they,  as 
individuals,  have  not  held  out  to  the  said  &  Commeline 
any  expectation  that  they  would  defray  his  said  fees,  or 
any  part  of  them,  nor  do  they  believe  the  law  imposes 
on  them  any  liability  so  to  do,  nor  would  they  con- 
sent to  hold  the  office  of  justices  (which  they  perform 
gratuitously)  upon  the  condition  of  undertaking  any 
such  liability."     The  superintendent  of  the  police  of  the 
borough  deposed  *^  that  it  would  be  impossible  for  the 
police  to  perform  their  instructions,  or  preserve  peace  and 
order  in  the  said  borough,  if  the  said  justices  and  their 
clerk  were  to  refuse  to  decide  upon  the  cases  of  persons 
apprehended  and  brought  before  them  by  the  police 
without  payment  of  the  fees  payable  to  their  clerk  in 
that  behalf,  or  were  to  refuse  to  reduce  informations 
into  writing,  or  grant  warrants  and  proceed  to  hearing 
and  adjudication  therein,  without  previous  payment  of 
the  fees  payable  to  their  clerk  in  that  behalf,  inasmuch 
as  the  police  themselves  have  no  funds  for  the  purpose 
of  discharging  such  fees,  and  the  persons  proceeded 
against  are  generally  wholly  unable  to  discharge  the 
same,  supposing  they  were  liable  so  to  do."     He  stated 
also  that,  to  the   best  of  his  knowledge  and  belief,  all 
the  items  in  the  two  bills  were  for  business  actually 
done  by  Mr.  Commeline  as  clerk  to  the  justices  on  the 
information  of  the  police,  and  for  other  public  municipal 
business  of  the  borough  ;  and  that  the  charges  were  ac- 
cording to  the  table  of  fees  allowed  by  the  Secretary  of 
State;  that  the  two  bills  contained  items  which  appeared 
to  have  been  incurred  in  consequence  of  proceedings 
against  persons  brought  by  the  police  before  the  magis- 
trates in  custody  for  oflFences  summarily  punishable. 
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and  whose  cases  were  thereupon  heard  and  disposed   Qttfcn^i  Senek. 
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of;  and  also  items  appearing  to  have  been  incurred  in         _  .._^ 


consequence  of  informations  laid  by  the  police  before 
the  justices  for  offences  so  punishable,  and  of  the  neces« 
sary  proceedings  thereon :  and  that,  to  the  best  of  the 
deponent's  judgment  and  belief,  the  duties  of  the  police 
could  not  be  effectually  performed,  or  the  peace  of 
the  borough  preserved,  without  transacting  such  bu- 
siness. 

Several  members  of  the  town  council  and  watch 
committee  made  affidavit  in  answer,  setting  out  pro- 
ceedings of  the  council,  and  of  a  committee  appointed 
by  them  to  consider  the  fees  and  charges  of  the  clerk  to 
the  justices,  and  on  whose  recommendation  the  council 
rescinded  the  resolution  of  December  1837,  made  the 
payment  of  54/.  ISs.  above  stated,  and  refused  to  pay 
the  other  charges,  the  committee  expressing  an  opinion, 
as  to  the  fees  under  their  consideration,  that  payment 
of  them  by  the  town  council  was  not  warranted  by  stat 
5  &  6  ^.  4.  c.  76.  The  affidavit  also  stated  that  some 
of  the  charges  were,  on  investigation,  considered  un- 
reasonable. 
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Chilton  and  FranciUon  now  shewed  cause.  Unless 
the  fees  are  payable  under  stat  5  &  6  W,  ^.  c.  76.  s.  92., 
there  is  no  enactment  by  which  they  can  be  charged  on 
the  borough  fund.  They  are  not  payable  under 
sect  82.  [Patteson  J.  It  appears  from  Begina  v.  The 
CkiiTchwardens  of  Chelmsford  (a)  that  they  would,  not 
come  within  that  clause  as  **  extraordinary  expences.**] 
Nor  can  they  be  insisted  upon  here  as  **  qtber  charges 


(a)  AnO,  p.  66. 
Sl  4 
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niume  V.      and  expences ''  mentioned  in  the  latter  part  of  the  same 

'        clause ;  for,  if  they  were  within  that  description,  pay- 

The  QuiiK     xsitXiX,  of  them  has  not  been  ordered  in  the   manner 

V. 

there  pointed  ont.  Sect.  124  regulates  the  fees  **  to  be 
taken  by  the  clerk  to  the  justices,"  but  does  not  say  by 
whom  or  to  whom  they  shall  be  paid.  The  result  may 
be  a  hardship ;  but  it  only  places  the  clerk  to  borough 
justices  in  the  same  situation  as  a  clerk  to  justices  of  a 
county.  Sect.  92  makes  the  borough  fund  applicable  to 
<^  expences  of  the  prosecution,  maintenance,  and  pun- 
ishment of  offenders ; "  but  those  words  do  not  include 
proceedings  for  summary  conviction.  Nor  are  the  ex- 
pences in  question  ^^  necessarily  incurred  in  carrying 
into  effect  the  provisions  of  stat.  5  &  6  fF.  4.  r.  76. ;  for 
the  act  nowhere  makes  it  necessary,  in  the  case  of  a 
party  apprehended  by  the  police  and  summarily  con- 
victed or  discharged,  that,  if  the  fees  due  to  the  justices' 
clerk  are  not  paid  by  the  prosecutor  or  defendant,  they 
should  be  paid  by  some  other  hand.  The  payment  b, 
in  fact,  provided  for  by  stat.  18  G.  S.  c.  19.  ^.  1,  2. ; 
and,  if  the  legislature,  when  passing  stat.  5  &  6  7F.  4. 
c.  76.,  had  intended  that  in  future  it  should  be  made  out 
of  the  borough  fund,  and  not  by  one  or  other  of  the 
parties,  as  the  justices  in  their  discretion  might  order, 
that  intention  would  have  been  expressed.  Regina  v. 
The  Council  of  Lichfield  {a)  applies,  in  principle,  to 
this  point  There  the  protection  of  the  borough 
officer  by  a  prosecution  was  as  much  a  public  object 
of  the  corporation  as  those  for  which  the  fees  are 
claimed  here;  but  the  Court  said  that  payment  of  ex- 
pences ought  to  have  been  sanctioned  beforehand  by  a 


(a)  4  Q.  B*  893. 
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vote  of  the  council,  and  that  in  default  of  such  vote  QiteemU  ntmU. 
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they  could  not  be  charged  upon  the  borough  fund  as _! . 

necessarily  incurred.     A  different  practice  would  lead  -^^  ^"* 

to  retrospective  rates,  which,   under  stat.  5  i 

c.  76.,  cannot  be  imposed;  Woods  v.  Eeed{a). 


T. 


to  retrospective  rates,  which,   under  stat.  5  ic  6  fV.  ^.      Mayor  of 
'  GiAireimt. 


J.  W.  Smithy  contrft.  In  Begina  v.  The  Council  of 
Lichfield  {b)  the  expence  (costs  of  prosecuting  at  the 
assiases  for  an  assault  on  the  mayor  in  the  execution  of 
his  duty)  was  not  *^  incurred  in  carrying  into  effect  tlie 
provisions  of  stat.  5  &  6  W.^.  c.  76.  Nor  was  the  ex-* 
pence  of  such  a  prosecution  **  necessarily  incurred.'' 
So  it  has  been  held  that  money  furnished  to  a  woman 
for  the  purpose  of  prosecuting  her  husband  for  an  as- 
sault on  her  could  not  be  recovered  as  an  advance  made 
to  procure  her  necessaries  (c) ;  though  an  attorney  em- 
ployed by  her  to  exhibit  articles  of  the  peace  against 
the  husband  might  sue  him  for  the  costs  (<f).  It  does 
not  appear  that,  if  this  mandamus  were  grranted,  a  re- 
trospective rate  would  be  necessary ;  if  the  payment 
could  not  be  made  without,  that  might  be  matter  for  a 
return.  The  fees  here  claimed  are  within  the  terms  of  stat. 
5  &  6  fF.  4.  r.  76.  5.  92.,  ^*  payment  of  the  constables, 
and  of  all  other  expences  not  herein  otherwise  provided 
for  which  shall  be  necessarily  incurred  in  carrying  into 
effect  the  provisions  of  this  act."  The  question  turns 
entirely  on  these  words.  By  sects.  76  and  77  the  watch 
committee  is  empowered  to  appoint  constables,  who  are 
to  obey  the  lawful  commands  of  the  justices,  and  be  subject 
to  the  regulations  of  the  committee;  and  sect.  78  empowers 

(a)  2  M.i  ir.  777.  (6)  4  Q.  B.  893. 

(c)  GrindeU  ▼.  Godmmid,  5  A.  ^  E.  755. 
(</)  Turner  ▼.  Rookes^  10  A.  j*  E,  47. 
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apprehend  all  idle  and  disorderly  persons  whom  he  shall 
Tbe  Qo"v  find  disturbing  the  public  peace,  or  whom  he  shall  have 
Mayor  of  just  cause  to  suspectof  intention  to  commit  a  felony^  and 
to  deliver  any  person  so  apprehended  into  the  custody 
of  the  constable  appointed  under  this  act,  who  shall 
be  in  attendance  at  tbe  nearest  watchhouse,  in  order 
that  such  person  may  be  secured  until  he  can  be  brought 
before  a  justice  of  the  peace  to  be  dealt  with  according 
to  law,  or  may  give  bail  for  his  appearance  before  a 
justice  of  the  peace,  if  the  constable  shall  think  fit  to 
take  bail."  What  is  so  done  by  the  constables  is  clearly 
'*  carrying  into  effect  tbe  provisions  "  of  the  act :  the 
cases  so  brought  before  the  justices  must  be  disposed  of; 
and  for  that  purpose  the  clerk  must  discharge  his  duties: 
his  fees,  therefore,  are  necessary  expences  of  putting  the 
act  in  execution.  Under  sect  124,  the  table  of  fees  is 
made  and  settled,  and  to  be  revised  from  time  to  time, 
by  the  council.  Why  should  they  have  this  power, 
if  the  payment  were  never  chargeable  upon  the  borough 
fund? 

Lord  Denman  C.  J.  I  am  of  opinion  that  these 
expences  ought  to  be  considered  as  coming  within 
the  statute ;  and  that  tbe  words  ^^  necessarily  incurred '' 
authorise  payment  to  the  officer  out  of  the  borough  fund 
where  parties  themselves  are  unable  to  pay.  The  pro* 
visions  of  sect  78  shew  that  this  must  be  so.  As  to  the 
objection  that  a  retrospective  rate  must  be  made,  I  do 
not  see  any  certainty  that  that  will  be  the  case ;  and,  if 
there  should  be  a  necessity  for  it,  or,  from  any  other 
circumstances,  good  cause  should  exist  for  not  obeying 
the  mandamus,  that  may  be  stated  in  a  return. 
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Patteson  J.     It  appeared  to  me  that  the  only  diffi-  Q«i««»'<  Btnek. 

culty  in  this  case  was,  to  decide  whether  or  not  the  ex-  ' 

pences  were  "  necessarily  incurred,"  within  sect   92.     ^*'*  Qumk 
The  words  "  prosecution,  maintenance,  and  punishment      Mayor  of 
of  oiTenders  "  seem  applicable  to  cases  prosecuted  at  the 
^'  separate  court  of  sessions"  for  the  borough  mentioned 
just  before ;  and,  in  the  Bail  court,  where  the  present 
rule  came   before   me,   I  thought  it  difficult  to   say 
whether  the  words  *^  expences  "  ^*  necessarily  incurred  " 
were  in  like  manner  confined,  and  therefore  applicable 
only  where  a  separate  court  of  sessions  had  been  granted. 
But  it  would  have  been  strange  if  there  had  been  such  a 
restriction ;  and  I  think  the  provision  is  not  so  confined, 
and  that  the  ^*  payment  of  the  constables,  and  of  all 
other  expences "   **  necessarily  incurred,"  &c.  cannot, 
when  we  look  to  the  words  immediately  preceding,  be 
referred  only  to  constables  and  expences  in  those  bo- 
roughs which  have  a  separate  court  of  sessions.     Here, 
it  is  true,  the  borough  has  a  grant  of  quarter  sessions ; 
but  I  wished  to  try  the  efiect  of  the  clause  by  con- 
sidering what  difficulty  it  might  raise  where  there  was 
no  such  grant.     Then,  as  to  the  necessity  of  these  ex- 
pences, I  think  that  the  expence  of  bringing  ofienders 
before  the  magistrates  in  the  manner  pointed  out  by  the 
act  is  an  expence  necessarily  incurred  in  carrying  it  into 
efiect ;  and  therefore  that  the  rule  ought  to  be  absolute. 

Williams  and  Wightman  Js.  concurred. 

Rule  absolute. 
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Relief  given  by 
pirifth  officers 
in  a  place  out 
of  their  parisli, 
but  where  they, 
by  contract, 
have  their 
paupers  main- 
tained, i:i  the 
same  in  legal 
effect,  as  to 
settlement,  as 
relief  witliin 
the  parish,  and 
is  therefore  not 
prima  fade 
evidence  that 
the  pauper  is 
settled  in  the 
relieving 
parish. 

Although  it 
do  not  appear 
Uiat  such  place 
was  parish  pro- 
perty, or 
established 
according  to 
any  statute  for 
building  or 
providing 
parish  houses. 


The  Queen  against  The   Inhabitants  of 
St.  Giles  in  the  Fields. 

/^N  appeal  against  an  order  of  two  justices  removing 
William  Conquorer^  and  his  wife  and  diildren,  from 
the  parish  of  Ashton  under  Lyne  in  the  county  of  Ztfn- 
caster  to  the  parish  of  St.  Giles  in  the  Fields  in  the 
county  of  Middlesex^  the  sessions  confirmed  the  order, 
subji  ct  to  the  opinion  of  this  Court  upon  the  following 
case. 

In  the  year  ISSS,  the  said  William  Cotiquorer^  being 
a  pauper  in  the  parish  of  St.  Giles  in  the  Fields  in  the 
county  of  Middlesex^  the  appellant  parish,  was  sent  to 
Creslrook,  in  Dabyshire,  at  the  expence  of  the  said 
parish,  and  remained  at  Cresbrook  until  the  month  of 
Jvhj  1829;  when,  being  out  of  work  and  in  a  state  of 
deslilution,  he  went  direct  from  Cresbrook  aforesaid  to 
the  parish  of  St.  Giles  aforesaid,  for  the  purpose  of  ob- 
taining relief.  On  his  arrival  in  St.  Giles^s^  he  applied 
to  the  parish  officers  for  relief,  stating  that  he  had  just 
come  out  of  Derbyshire  ;  and  he  received  from  them  a 
pair  of  shoes,  and  was  desired  by  them  to  go  back  into 
the  country  and  get  something  to  do.  He  applied  again 
fur  relief,  on  the  Monday  following,  from  the  parish 
oflicers  of  St.  Giles^s^  at  their  board,  and  received  a  shil- 
ling, after  an  enquiry  made  at  the  board  whether  he 
belonged  to  their  parish.  He  received  a  shilling  from 
them  more  than  once  during  the  space  of  several  weeks. 
In  the  ensuing  winter,  the  said  W»  C.  being  again 
chargeable  to  the  said  parish  of  St.  Giles  whilst  living 
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The  QoBiv 

V. 

The  InhabH* 

ants  of 
St.  Giles  nr 
TBI  Fields. 


there,  he  was  taken  into  the  workhouse  of  the  said  Queen's  Bench. 

1844. 

parish,  which  is  situate  within  the  limits  thereof,  and ' 

remained  there  for  some  months,  until  he  was  sent  from 
thence  with  other  paupers  to  Islington^  out  of  the  limits 
of  the  parish  of  St.  Giles,  to  the  establishment  of  one 
Pern/y  a  contractor  for  maintenance  of  paupers  on  be- 
half of  that  and  other  parishes,  where  he  was  main- 
tained for  some  time  at  the  expence  of  the  said  parish 
of  SL  Giles.  Shortly  after  leaving  that  establishment, 
the  said  JV.  C,  becoming  again  chargeable  to  the  ap- 
pellant parish  whilst  living  therein,  was  admitted  by 
order  of  the  parish  officers  of  the  said  parish  of  Si. 
Giles  into  the  Sun^ey  Asylum^  which  is  a  similar  esta- 
blishment, and  locally  situate  out  of  the  limits  of  the 
said  parish  of  St.  Giles. 

Upon  these  facts  it  was  contended,  on  behalf  of  the 
appellants,  that  Pen-i/s  establishment  at  Islington^  and 
the  Surrey  Asylum,  though  locally  situate  in  another 
parish,  were  nevertheless  to  be  considered,  quoad  all 
matters  relating  to  the  settlement  of  each  pauper  in- 
mate, as  integral  parts  of  the  parish  by  which  the 
maintenance  was  defrayed ;  and,  as  the  relief  given  to 
the  said  pauper,  prior  to  his  admission  into  Perfy's 
establishment  at  Islingforij  was  given  to  him  whilst 
resident  in  the  appellant  parish,  that  there  was  no  evi- 
dence of  any  such  relief,  given  by  the  appellant  parish 
to  the  said  pauper  whilst  residing  in  another  parish,  as 
constituted  an  admission  of  his  being  settled  in  the  ap- 
pellant parish.  But  the  Court  of  quarter  sessions  were 
of  opinion  that,  on  the  whole,  there  was  such  evidence 
upon  the  facts  as  above  stated.  And  the  question  for  the 
opinion  of  this  Court  was,  whether  there  was  evidence  of 
such  relief  as  amounted  to  an  acknowledgment  of  a  set- 
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rohiw»g  K  dement  by  relief.    If  the  Court  shoold  be  of  cMNiuoi 

]  844 
'  _  that  there  was,  then  the  order  to  be  ooafinned:  i 
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Th#  QuBEK    otherwise,  then  the  order  to  be  quashed. 

Hwlnhabiu 
ants  of 

8r.  OiLn  i«  Townsendj  in  support  of  the  order  of  sessions.  There 
was  sufficient  evidence  of  a  settlement  acknowledged  by 
relief  to  the  pauper  while  he  was  out  of  the  rtHtrmg 
parish.  Rex  v.  SL  Peter  and  St.  Paid  in  Baik  (a)  may 
be  cited  for  the  appellants.  There  the  inhabitants  of 
two  parishes  had  purchased  ground,  and  built  a  work- 
house, in  a  third  parish,  and  it  was  held  that  paupers 
of  the  two  parbhes,  sent  into  that  house  by  them,  were 
not  removeable  by  the  inhabitants  of  the  third  parish. 
Lord  Mansfield  said :  ^  when  once  the  joint  purchase  n 
made,  wherever  it  be,  it  becomes  a  part  of  the  local 
system  of  each  contracting  parish:"  and  BuUer  J.  in- 
timated an  opinion,  but  with  doubt,  that  the  work- 
house, **  so  occupied  and  become  in  this  manner  the 
perpetual  property  of  the  united  parishes,''  is  '*  rather 
to  be  considered  as  part  of  those  parishes  to  which  it  so 
belongs,  than  of  the  parish  in  which  it  is  locally  situated." 
But  there  the  paupers  sent  into  the  third  parish  brought 
with  them  certificates  of  settlement  from  the  other 
parishes :  here  no  such  acknowledgment  was  given ; 
which  fact  alone  distinguishes  the  two  cases.  And,  in 
the  former  case,  the  parish  sending  out  the  paupers  had 
acquired  a  property,  according  to  statutory  provision, 
in  the  place  where  the  maintenance  was  had;  here 
nothing  appears  but  a  contract  between  the  parish 
officers  and  the  keepers  of  certain  establishments :  it  is 
not  shewn  that  the  places  in  question  were  houses  built 
or   provided   according  to  the  laws  by  which   parish 

(a)  CM.  sis.     S.  a  1  Bait,  4J2.  pL  4SS.  Sth  ed. 
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houses  are  regulated;  as  stat*  22  G. S.  c 88.    The  place,  QueM**  o^nck. 
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thereforei  must  be  considered  simply  according  to  its 
geographical  position.  [PaUeson  J.  That  alone  is  not  con-  '^^  ^""^ 
elusive.  Suppose  a  man  passing  through  the  parish  broke  Tbc  Inhabit- 
his  leg,  and  the  officers  sent  him  to  an  institution  out  of  Si^  Oilm  iir 
the  parish  for  cure.]  There  is  at  least  some  evidence 
in  this  case  to  support  the  order.  The  pauper  is 
relieved  for  months  by  SL  Gila^t^  while  he  is  in  other 
parishes ;  and  it  is  not  said  that  the  officers  of  St.  Giles's 
were  unable  to  ascertain  his  settlement.  This  may  fairly 
be  considered  an  acknowledgment*  [Lord  Denman  C.  J. 
An  acknowledgment  to  whom?  Suppose  a  pauper  is 
taken  suddenly  ill  in  a  parish,  and  it  requires  months  to 
cure  him ;  does  that  make  the  case  the  stronger  against 
the  parish  relieving  him  ?3  If  the  case  here  be  slight, 
yety  if  the  sessions  have  formed  their  judgment  upon 
any  evidence,  this  Court  will  not  reverse  their  decision. 
Rex  V.  Edwinstowe  (a),  Rex  v.  Trowbridge  (i),  Rex  v. 
Yarmell  (c),  and  the  language  of  Lord  EUenborot^h  in 
Reii  V.  Chatham  {d\  shew  that,  on  the  effisct  of  relief,  the 
sessions  may^  upon  any  amount  of  evidence,  form  their 
own  conclusion,  and  this  Court  will  not  disturb  it.  Stat. 
22  G.  S.  c.  83.  5.  39.  (which  applies  only  to  poor-houses 
established  under  the  authority  of  that  act)  proves  the 
understanding  of  the  legislature  that,  but  for  such  an 
enactment,  paupers  maintained  in  places  out  of  the  main- 
taining parish  would  become  settled  in  such  places. 

M.  Chambers^  contra,  was  stopped  by  the  Court. 

Lord  Denman  J.  C.      The  sessions  here  ask  our 
opinion   whether  there   is  evidence  of  such   relief  as 

(a)  %  B.i  C.  671.  (6)  7  B.  i  C.  252. 

(c)  9B.iC  894.  (d)  8  Eaa,  498. 
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Fotume  K  amounts  to  an  acknowledgmeDt  of  a  settlement  by  relief; 

L__  and  I  am  of  opinion  that  there  is  not.    It  was  decided 

Th«  QnciN  by  j|,i3  coait,  in  Bex  v.Ckatkam{a)  and  Bex  v.  CoUor- 

The  inriabit-  t^  (A),  that  relief  to  a  pauper  resident  within  the  parish^ 

St.  GiLn  iir  though  it  be  gtven  repeatedly  and  during  a  long  period 

THI  FlBLDt. 

of  time,  is  no  evidence  of  settlement*  It  had  before 
been  held,  in  Bex  y.  Chadderton  (c),  that  the  bare  fact  of 
relief  so  given  is  not  even  prima  facie  evidence  of  a  set- 
tlement, since  the  pauper  might  have  been  casual  poor, 
and,  in  that  case,  the  parish  officers  were  bound  to 
relieve  him,  whether  setded  or  not.  The  reason  given 
in  Bex  v.  Chatham  (a)  is  important.  Overseers  are  bound 
to  relieve  persons  in  the  situation  of  casual  poor,  and 
ought  not  to  be  deterred  from  doing  so  by  the  fear  of 
establishing  a  settlement;  since,  if  they  were,  paupers 
might  die  for  want  of  relief.  The  present  case  is  exactly 
like  that  of  relief  given  within  the  parish.  The  pauper 
is  found  in  the  parish,  and  is  carried  to  a  parish  house ; 
and,  the  house  being  such,  it  is  no  matter  whether  the 
statutes  for  establishing  such  houses  had  been  complied 
with  or  not. 

Patteson  J.  I  forgot,  when  tb'is  case  began,  that 
I  was  one  of  the  appellants. 

Williams  J.  Mr.  Townsend  argues  that  the  sessions 
here  have  decided  upon  the  evidence :  but  the  question 
they  submit  is,  whether  there  be  any  evidence  to  war- 
rant this  decision.  From  the  time  of  Eex  v.  Chad' 
derton  {c)  down  to  the  present  day,  the  rule  has  been, 
that   relief  given   by   a  parish   to  a  pauper   resident 

(fl)  8  Kast,  498.  (6)  I  B,  tj-  M.  25. 

(i:)  2  Easiy  L'7. 
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in  it  is  no  evidence  of  a  settlement  The  argument  Q^^"^'  Bendu 
isi  that  such  relief  may  in  time  grow  np  into  proof  of  a 
settlement;  but  that  would  raise  a  very  perplexing  ques- 
tion,  what  number  of  payments,  would  be  suflScient? 
Would  three,  five  or  ten  ?  In  this  case,  if  ten  payments 
had  been  made  to  the  pauper  within  the  parish,  they 
would  not  have  proved  a  settlement ;  and  what  differ- 
ence does  it  make  that  the  parish  transfer  him  to  a 
house  out  of  the  parish,  and  relieve  him  there  ? 


The  QuBiN 

▼. 
11)8  InhabiU 

anlsof 
St.  Gilks  IK 

THC  FlBLM. 


WiGHTMAN  J.  The  officers  in  this  case  originally 
relieved  the  pauper  in  the  parbh,  and  then  removed 
him  to  a  place  of  their  own  in  another  parish,  and 
relieved  him  there.  It  was  the  same  as  if  all  the  relief 
had  been  given  in  &•  Gileses ;  and  then  the  cases  as  to 
the  effect  of  relief  given  within  the  relieving  parish  are 
decisive.  ^ 

Order  of  sessions  quashed. 


VOL.  v.  N.  s. 


S  M 
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wedtuMd^,      The  QusEN  against  The  Earl  of  Dabtmouth  and 

Apni  94th. 

Others,  Justices  of  Statfobdshibe. 
The  authority       A    rule  nisi  was  obtained  in   last   Michaelmas  term, 

of  justices  in        xX 

petty  sessions  for  a  mandamus  commanding  the  above  mentioned 

to  audit  the..  ,  lo,  c,  . 

accounts  of  justices  to  make  an  order  for  the  payment  of  103/.  6s*  5tL 

undw*sut.  by  the  late  to  the  present  overseers  of  JVestbromwich^ 

M.,ism)iuken  Staffordshire^  and,  if  necessary,  to  issue  a  distress  war- 

^^ion*  f^  *°h  ^^"^»  under  the  following  circumstances, 
accounts,  by  CharUs  Stokcs  and  three  others  were  the  overseers  of 

ttat  4&  5 

IT.  4.  c.  76.  the  parish  of  JVesibromwich  from  Ladyday  1842  to  Lady- 

justic^  may  day  1843.     The  parish  forms  part  of  The  fVestbramwich 

which  have  Union ;  and  Thomas  Stonor  Simkiss  was  the  auditor  of 

^Uit  wd^toT^  that  union,  under  stat.  4&  5  TV.  4.  c.  76.,  and  under  the 

rtSfmVtt  hir"  ^"'^^  *"^  regulations  of  the  Poor  Law  Commissioners, 

quarterly  fhc  oversecrs  submitted  their  accounts  to  him  quar- 

audit(a).  ^ 

On  motion      terly,  pursuant  to  the  statute  and  to  the  orders  of  the 

for  a  manda- 

mus  to  justices.  Commissioners.      In   the  account   submitted}   January 

the  Court, ifthey  ,  i  i.  t     n  ■•  • 

doubt  wheUier  30th  1843,  the  auditor  disallowed  two  items,  amounting 

or8houid*noi"be  together  to  82/.  11^.  4rf.,  and  inserted  his  disallowance 

STdii^t'lt^o  "^   ^^^  account.     On   Jjn-il   1st,    1843,  the   overseers' 

*^*  Sr^'f  *"  y^^^  ^^  office  having  expired,  new  ones  were  appointed ; 

justices  may       and  Stokes  Submitted  the  accounts  of  the  outcroinc:  over- 
make  a  retuin,  ^  °       ° 
and  be  pro-        seers  to  two  justices  of  the  county,  including  the  items 

6  &  7  Ktct.        disallowed  in  Januaty  by  the  union  auditor;  which  items 

a  peremptory      ^hey  inserted  as  of  a  date  subsequent  to  Jammiy.     The 

SbouidTwue       justices  passed  the  account,  allowing  the  items,  though 

and  be  obeyed. 

And,  where  a  mandamus  is  directed  to  justices,  they  ought  not  to  make  a  return  insmd 
of  obeying  the  writ,  merely  to  gain  the  protection  of  the  sutute. 

(a)  See  now,  as  to  the  audit  of  accounts  in  districts  composed  of  unious 
or  parishes,  stat,  7  &  8  Vkt.  c,  101,  «.  32 — 38. 
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objected   to  by   the  auditor,  who  attended  the  petty   Qnem's  Bench. 

session.    On  the  justices'  audit,  48/L  35.  lOd.  appeared [__ 

due  from  the  late  overseers.  On  April  24th,  Cooksey,  '"**  ^""* 
another  of  the  outiFoinff  overseers,  submitted  their  last  ^  ^"^  ^ 
quarter's  account  to  Simtiss  ;  and  he,  by  a  memorandum 
on  the  accounts,  declared  that  he  disallowed  the  items 
formerly  rejected,  and  others,  and  that  the  balance  due 
from  the  late  overseers  was  1 5  ]  /.  1 05.  S^f.  They  paid  over 
48/.  S^.  lOcI.,  according  to  the  allowance  of  the  two 
justices,  but  refused  to  pay  the  residue. 

An  inhabitant  of  the  parish  appealed,  at  the  mid- 
summer quarter  sessions,  against  the  accounts  as  allowed 
by  the  justices :  but  the  appeal  *'  was  not  heard,  owing 
to  a  preliminary  objection  to  the  notice  of  appeal.** 
The  new  overseers  then  summoned  the  outgoing  ones 
to  shew  cause  at  a  special  session,  why  they  should  not 
pay  over  the  balance  of  103/.  6s.  5d.  The  parties  at- 
tended before  the  justices  who  were  made  defendants  on 
the  present  rule.  Stat  4  &  5  )^.  4.  c.  76.  ss.  47,  89, 
99.  was  cited,  to  shew  that  the  justices  might  order  pay- 
ment of  the  balance  claimed,  according  to  the  auditor's 
allowance.  They,  however,  decided  that,  under  the 
circunistances,  after  the  allowance  by  two  justices  and 
after  the  appeal,  the  required  order  of  special  sessions 
could  not  be  made. 

In  last  Hilafi/  term  (a), 

Whateley  and  J.  Gray  shewed  cause,  and  contended : 
1.  That  the  two  justices  had  still  the  same  power  to  allow 
or  disallow  any  part  of  the  overseers'  annual  account 
under  stat.  50  G.  8.  c.  49.   as  before  stat.  ^8l  5W.4i. 


(a)  Janvary  SOth. 
ridge  Js. 


Before  Lord  Denman  C.  J.,  Patteton  and   Cole- 
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Volume  r.     c,  76. ;  2.  That  the  power  of  the  union  auditor  to  dis- 

'_ allow  items  was  subject  to  the  discretion  of  the  two  jus- 

0  uuKEN  ^.^^^  ^^  ^^  annual  audit  (a),  3.  That  the  justices  against 
Di^iMouiH.  ^^^^^  ^^^  present  motion  was  made  bad  acted  under 
sects.  47,  99,  and  101  of  stat.  4  &  5  fF.^  c.  76.,  in  dis- 
posing of  the  summons,  and  had,  under  the  last  men- 
tioned clause,  a  discretionary  authority,  which  tliey  luul 
exercised  rightly,  but  with  which,  at  any  rate,  this  Court 
would  not  interfere.  4.  That,  if  the  case  was  doubtful, 
a  mandamus  ought  not  to  go. 

Sir  -F.  PoUocJc^  Attorney  General,  and  W/Ulmore^  sup- 
ported the  rule,  and  contended,  on  the  last  point,  that 
the  Court  ought  to  grant  a  mandamus,  for  that  the 
magistrates  might  then  make  a  return,  and  if  a  per- 
emptory mandamus  were  awarded  they  would  be  pro- 

(a)  On  this  point  PcUteion  J.  observed  to  the  counsel  opposing  tbe 
rule  :  **  According  to  your  argument,  1  do]  not  see  what  effeet  tlie  au- 
ditor's disallowance  is  to  have.**  It  was  ansirered,  that  the  disaUowaaoe 
might  serve  to  call  the  attention  of  the  justices  to  the  items  at  the  final 
audit;  and  that,  although  the  controul  of  the  auditor,  on  this  suppo^tioo, 
was  not  a  very  effectual  one,  the  consequence  was  not  so  inconvenieDt  as 
that  of  holding  the  disallowauce  to  be  final,  inasmuch  as  stat*  4  &  5  T.  4. 
c.  76.  did  not,  like  stat.  50  G.  S.  c.  49.  i.  2.,  give  tbe  overseer  an  appeal ; 
and  other  inconsistencies  would  arise,  which  were  pointed  out  in  the  ar- 
gument. On  the  other  hand,  Palteton  J.  suggested  to  tlie  counsel  tap- 
porting  tlie  rule  that,  on  their  view  of  the  statutes,  the  di^retioa  of  the 
two  justices  to  allow  or  disallow  was  in  effect  taken  away.  It  was  an- 
swered, that  there  might  remain  a  portion  of  time  between  the  last  aaiii 
of  the  union  auditor  and  tlie  end  of  the  overseer's  year,  and  that  tbe 
justices  would  have  full  jurisdiction  over  the  accounts  of  that  periodL 
IPattesonJ.  That  cuts  down  their  jurisdiction  from  a  whole  year  to  • 
few  weeks  at  most.  Coleridge  J,  The  time  may  be  but  tw«  'Or  tfartr 
days.  Can  it  be  supposed  that  tbe  audit  of  the  justices  was  preserved  for 
so  idle  a  purpoM  as  Uiis  ?]  It  may  be  said  also  that  tbe  supposition  oo 
the  other  side  makes  tbe  auditor's  function  an  idle  one.  [Lord  /Tea- 
man C.  J.    Except  perhaps  for  tbe  purpose  of  looking  into  voucben.1 
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tected  ill  obeying  it  by  slat.  6  &  7  Vict.  c.  67.  s.  S  (a),  dueeid  Bench. 
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IPatiesonJ.  If  the  justices  think  they  ought  to  do  the 

thing,  must  they  make  a  return  to  a  mandamus,   in     '^*»«  Qumk 

order   to   be  protected   by  the  statute  ?      Lord  D«t-        Earl  of  . 
A>i    T     T      I  .   •  M    •  Dahtmouth. 

man  C  J.   1   thmk   "peremptory      is  an  unfortunate 

word  in  the  act  Before  it  passed,  we  had  nearly 
shaken  off  the  restriction  as  to  granting  a  mandamus 
where  doubts  are  suggested.  If  we  are  of  opinion 
that  the  justices  ought  to  do  what  is  required,  we  ought 
to  grant  a  mandamus  :  otherwise  the  applicant  is  with** 
out  remedy.  Patteson  J.  Magistrates  are  frequently  not 
interested  in  preventing  a  mandamus  being  made  per- 
emptory; and  the  party  really  concerned  in  resisting 
the  application  may  have  no  notice  or  opportunity  to  do 
so;  under  such  circumstances  no  cause  may  be  shewn; 
and  yet  when  the  peremptory  mandamus  issues  it  is 
conclusive,  as  a  protection  to  the  magistrates.] 

(The  judgment  of  the  Court  renders  any  further 
report  of  the  argument  unnecessary.) 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  judgment. 

This  was  an  application  for  a  writ  of  mandamus 
commanding  certain  justices  to  order  the  late  overseers 
of  JVestbrofnxicick  to  pay  over  to  the  present  overseers 
the  sum  of  lOSLGs.Bd,^  and,  if  necessary,  to  issue  a 
distress  warrant  to  levy  the  same. 

At  first  it  seemed  as  if  this  application  had  been 
founded  on  staU  50  G.  3.  c.  49.  s.l.     By  that  section 

(a)  ^Vhich  enacts,  that  no  action,  &c.  shall  be  commenced  or  pro- 
secuted against  any  person  <<  for  or  by  reason  of  any  thing  done  in  obe- 
dience to  any  peremptory  writ  of  mandamus  issued  by  any  court  having 
authority  to  issue  \vrits  of  mandamus." 

3  M  3 


Mtt  <i.»  Eiifraft 


Hip    <^^^H'  Kfiy^  of  uldr    tmtfy--  Tt>  fls&PET 
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to  pET  tHrr*  liuiijf  wiog  -voihic  fiiiLiECC  ^ins- 
*  wcTT  SOL  or  suEDi  df  jDODgT  ET  jL'  ■  m  iu?s  "niia:  mr'flp 
fTunihuxSoL  cmf  oUowcosg  tf^  Must  a  *  iwiiii*  fx  aunnp 
rfiroriiL  j&x£?  antexs^  or  le  -fauai  Ir  Iir  ^k^  bu^  uuHni 
Son.  ypy^  y^njw^'''  ■■■'^PT**.  nr  cirsraEsrSj  nr  htt  if'fuasL, 

far  ijt  sxibbfTDsiC   j^iii'i'^'»'E*.^^r>*   fln2   rwf  igyr  in* 
wtzi^zn  Jroiz:  nrj nrr   cr  mere  insODEs   ir  zht  tk 
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■pn^  ci*V  sf  lie  □fSsnSsTf'  noxtsJ*  &x.     !:  if  pimr  irzin. 

riiir:  f  jr  airfe  iom.  v&  diLl  bn?  hser  ibzm£  nns  nc 
iSkf  fncenanAiiaxi  d£  xTj^wixiise    of  'Hk   nrssesr^'  bt- 

cSst.     N:»ir  1:   roricEr?  :t  lii*  ifiia-t-r*  xl  "fbt  jirsasxi: 
dtac  TriLT  ibfr  I  Ml  St  3£.  iL  iiiiiscirn:  lus  tix  bssL  sr 
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overseers  within  four  days  after  they  go  out  of  office  to   Quegn*t  Bench. 

1844« 
make  and  yield  an  account  to  two  justicesi  and  to  pay 

the  balance  to  their  successors ;  but  that  act  gives  no  "^'**  Qo«m 
remedy  by  distress,  and  applies  only  to  the  balance  ^""^  ^ 
appearing  by  such  account.  Stat.  17  6.  2.  c.  88.  5. 1. 
directs  the  overseers  to  deliver  an  account  to  their  suc- 
cessors, verified  on  oath,  within  fourteen  days,  and  to 
pay  over  the  balance ;  and  sect  8  enables  two  justices 
to  commit  the  overseer  who  neglects  to  deliver  such 
account  or  pay  over  the  balance,  till  he  does  so.  But 
this  act  gives  no  remedy  by  distress,  and  applies  only  to 
the  balance  appearing  on  the  overseers'  own  accounts. 
Stat.  50  G.  3.  c,  49.  is  the  next  act,  on  which  we  have 
already  observed. 

The  last  act,  4  &  5  W.^.  c.76.  5.47.,  directs  the 
overseers  to  deliver,  in  addition  to  the  annual  account 
then  by  law  required,  accounts,  quarterly,  or  oftener  if 
the  Poor  Law  Commissioners  shall  so  direct,  to  the 
auditor  or  person  appointed  by  the  Commissioners' 
rules  to  examine,  audit,  allow  or  disallow  such  accounts, 
and  to  verify  them  on  oath  if  required ;  and  provides 
that  all  balances  may  be  recovered  in  the  same  manner 
as  penalties  or  forfeitures  under  that  act.  By  sect.  99 
penalties  and  forfeitures  under  that  act  are  to  be  levied 
by  warrant  of  two  justices,  by  distress  and  sale  of  the 
goods  of  the  offender ;  and  by  sect.  101  power  is 
given  to  summon  the  parties. 

It  should  seem  that  an  auditor  was  appointed  by  the 
Commissioners,  that  quarterly  accounts  were  rendered 
to  him,  and  that  he  disallowed  the  charges  in  question, 
to  the  amount  of  103/.  6s.  Sd.^  in  the  month  of  January  * 

1843.     He  considered  them  to  be  contrary  to  the  pro- 
visions of  that  act,  or  at  variance  with  the  rules,  orders 
3  M  4 
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Foiume  V. 
1844. 

T. 

EarLpf 
Daitmouth. 


and  regulations, of  the  CommUsioners:  gnd^  if  ik^.do 
doubt  thf^ypti^b^.  aUo  to  havei  been  diaallowed  by  tlie 
justices,  wh^n  ibe  i^iQM^  aiccount  was  rendered  U>. 
them;  forab^  8^tb  s^oo  of  sUt.4  &  5  W.  4.  c;.76. 
ezpr^ly  prpyide^  lb|i(  ihe  jastica  shall  disallow  such 

it^s*.. ,■>• 

Xbi^  j(ffttif^eS|^,b9.W^y<er,.  considered  the  charges  not  tP 
be . f;90.^'ai:]r  (9,  t)j^, provisions  of  the  act,  uor  to  the 
rifles^  9rdecf  ^nd  l^f gelations  of  the  Commissioners,  and 
allg|^e4.,tbem,.^,¥rp  have  already  observed.  Against 
this  ^Uowaxice  thej^e  was  .an  appeal  to  the  quarter  ses* 
sipns,,  which  seejopa  to  b^  given  by  the  third  section  of 
st^t.  50  G.,3,.c.  49.  and  17  6.  &  c.  S8.  i.  4.;  and  on 
that  appeal  the  allowance  was  confirmed.  Notwitb- 
standing  thisf  the  auditor  summoned  the  overseers 
before  two  justices,  under  sect  101  of  stat  4  &  5  ^4^ 
c.  76.,  to  compel  them  to  pay  over  the  sums  which  be 
had  so  disallowed  and  the  justices  and  quarter  sessions 
had  so  allowed.  The  justices  refused ;  and  we  are  now 
asked  to  issue  a  writ  of  mandamus  commanding  them  to 
make  such  order,  and,  if  necessary,  to  issue  their  war- 
rant under  the  99th  section  of  the  same  act. 

This  we  cannot  do,  unless  we  are  prepared  to  say 
that  the  power  of  two  justices,  under  stat.  50  G.  3. 
c.  49.,  to  allow  overseers'  accounts,  subject  to  appeal  to 
the  quarter  sessions,  has  been  wholly  taken  away,  or  at 
all  events  rendered  wholly  inoperative  by  the  47tU 
section  of  stat.  4  &  5  ^.  4.  c  76.,  and  has  been  trans- 
ferred without  appeal  to  the  auditor  appointed  by  the 
Poor  Law  Commissioners.  The  Attorney  General,  in 
the  course  of  his  argument,  distinctly  contended  that 
the  justices  had  no  power  to  allow  in  the  annual  account 
any  item  which  has  been  disallowed  by  the  auditor  in 
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the  quarterly  account,  although   they  might  perhaps  Qnten'^  BnuH. 

have  power  to  disftUow  whdt  the  auditor -hdd  allo^d. 

The  4?7th  section  does  not  in  terms  autbdrise  the  auditor     ^fi^  Qdiiir 

V. 

to  disallow  any  items  in  the  overseers' abcounts ;  but'h  Ein-lofl  .^ 
appears  that  a  rule  of  the  Poor  La'w  Commissioners  (a) 
does,  which,  under  section  42,  has  the  authority  of  an 
act  of  parliament :  so  that  here  are  ftppat^ntly  ddhcuftent 
authorities  ;  and,  in  the  case  of  a  conflict,  as  oti  the '{^re- 
sent occasion,  it  is  difficult  to  say  -Which  was  intended 
by  the  legislature  to  prevail.  The  authority  of  the  jus- 
tices was  well  understood  at  the  time  of  the  passing 
Stat.  4  &  5  ^.  4.  c.  76. :  the  mode  in  whrcfa  it  WaV  to  be 
exercised  was  clearly  laid  down,  and  an  appeal  giVen  Us 
well  to  the  overseers  as  to  any  other  person  who  might 
be  aggrieved.  This  authority  is  evidently  intended  to 
be  preserved ;  for  the  47th  section  directs  the  quarterly 
accounts  to  be  rendered  in  addition  to  the  annual  ac- 
count, thereby  preserving  that  annual  account,  and  by 
consequence  all  that  by  law  ought  to  be  or  might  be 
done  upon  it.  Then  the  89th  section  further  confirms 
tiie  authority  of  the  justices,  for  it  directs  them  to 
disallow,  not  what  the  auditor  shall  already  have  dis« 
allowed,  but  all  charges  which  shall  be  contrary  to  the 
provisions  of  the  act,  or  to  the  rules,  orders  and  regu- 
lations of  the  Commissioners,  leaving  it  to  them  to  de- 
termine what  charges  are  so  contrary,  and  not  mentioning 
the  authority  of  the  auditor:  and  this  section  contains  a 
remarkable  proviso :  ^*  Provided  always,  that  no  allow- 
ance by  any  justice  shall  exonerate  or  discharge  such 

(a)  The  rule  was  not  produced,  uor  stated  on  affidavit ;  and  Lord  Dett" 
man  C.  J.  and  Patleum  J.  said  that  the  Court,  not  having  it  regularly 
before  them,  could  not  be  supposed  to  kno«r  of  its  existence.  See  stat. 
lkSVia.c  101.  f.  71. 
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Earl  of 

DlftTMOOTH. 


Foiume  V.     oTerseer  or  guardian  frotn  any  penalty  or  I^al  proceed- 

[_     ing  to  which  he  may  have  rendered  fatmaeir  liable  by 

The  Quiix  having  acted  contrary  to  the  roles^  cnden^  and  regu- 
lations of  the  said  Commissioners,  or  to  the  provisions 
of  this  act"  As  if  the  legislature  contemplated  that 
justices,  either  from  ignorance  of  the  rules,  orders  and 
regulations  of  the  Poor  Law  Commissioners,  or  from 
misinterpreting  them,  or  the  provisions  of  this  act,  might 
happen  to  allow  improper  charges,  and  intended  to 
guard  against  the  shielding  overseers  from  penalties, 
though  the  charges  might  stand  good  as  items  of  their 
accounts  by  reason  of  the  allowance  of  the  justices. 

Seeing,  then,  that  the  authority  of  the  justices  is 
evidently  intended  to  be  preserved,  that  no  provision  is 
made  by  which  that  authority  is  rendered  subordinate 
to  that  of  the  auditor,  nor  any  provision  by  which  the 
exercise  of  such  authority  as  the  Commissioners  may 
thinic  fit  to  give  to  an  auditor  can  be  reviewed  by  way 
of  appeal,  we  are  of  opinion  that,  whatever  effect  may 
have  been  intended  to  be  given  to  the  examination  of 
overseers*  accounts  by  an  auditor,  the  ultimate  allowance 
or  disallowance  of  them  is  still  vested  in  the  justices, 
subject  to  appeal  to  the  sessions. 

We  were  reminded  that,  by  stat.  6  &  7  VicL  c.  67. 
s.  3.,  all  persons  are  protected  from  action  in  respect  of 
any  thing  done  in  obedience  to  a  peremptory  mandamus, 
and  were  therefore  asked  to  let  this  writ  go  if  there  be 
any  doubt,  inasmuch  as  the  justices,  by  making  a  return^ 
even  if  it  should  be  bad,  might  induce  a  peremptory 
mandamus,  and  so  protect  themselves  from  danger.  But 
we  do  not  feel  that  there  is  really  any  doubt  in  the  case; 
nor  do  we  think  that  we  ought  to  hold  out  to  justices 
that  they  should  make  a  return  to  a  writ  of  mandamus 
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instead  of  obeying  it,  for  the  sake  of  obtaining  tbe  pro-  Queen*s  Stnek. 

tection  of  a  peremptory  mandamus  under  the  late  act.  '_ 

This  rule  must  be  discharged.  '^*»*^  ^""" 

Rule  discharged  (a).       ^ari  of 

(a)  See  Bugina  r.  Fouehf  3  Q.  B.  SOS. 


The  Queen  against  James  Clabk.  Thursday, 

AprU  S5tb. 

AT  a  special  sessions    for    the  highways,    holden  Where jusUces 
3d  Naoember  1840,   the  justices  of  the   Liberty  anTndictment 
of  St.  Albans^  Hertfordshire^  ordered  that  Robert  Bid-  Jf^L"h?u*nder 
lock  should  prefer  a  bill   of  indictment  at  the  next*^'*^*^^?^-^- 

^  c.  50.  s.  95., 

Hertfordshire  assizes    against  the    inhabitants   of   the  for  non-repair 

^  of  a  highway, 

parish  of  Chipping  Bamet^   in   the   said  Liberty,  for  and  the  Judge 

mn    •  1  •    1  ^  .  rm       •     •••         of  assize  direcU 

suffering  a  highway  to  be  out  of  repair.     Tiie  indict-  payment  of  the 
ment  was  preferred,  and  a  bill  found,  at  the  Hertford-  parish  highway 
shire  Spring  assizes,  1841 :  and  the  case  was  tried  before  ^^Vidn"thc* 
Gumey  B.,  at  the  Hertfordshire  Spring  assizes,  March  c"^"nd^order 
1842,  when   a  verdict  of  Guilty  was  returned.     The  payment  of  the 

^  sum  so  asccr- 

learned  Baron  respited  the  judgment,  and,  on  appli-  tained.  Where 

the  Judge's 

cation  of  the  counsel  for  the  prosecution,  ordered  that  order  is  only  to 

the  costs  should  be  paid  out  of  the  highway  rate  of  the  generaiiyrthis 

parish.     The  note  of  the  clerk  of  assize  in  the  Court  enforee*^such*an 

minute  book  was  as  follows.     «  The  Inhabitants  of  ihe  S""*"  ^^  ""' 

dam  us. 

parish  of  Chipping  Bamet  for  non-repair  of  a  road.     It      Whether  the 

*^  ^  ^      o  4  amount  can  be 

is  ordered  by  Mr.  Baron  Gumev  that  the  costs  of  this  ascertained 

after  the  com- 

prosecution  be  paid  out  of  the  rate  made  and  levied,  or  mission  of  the 

Judge  of  assize 

to  be  made  and  levied,  in  pursuance  of  the  5  &  6  fV.^.  has  expired, 
r.  50.,  in  the  said  parish  of  Chipping  Bamet.'*     This  ^"''^' 
note  was  signed  by  the  learned  Baron ;    and   he  re- 
spited the   recognizances   to   the  next  assizes  for  the 
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Foiunu  r.      same  county*     At  the  Haifordsliire   Summer   assizes, 

\ 1842,  the  judgment  was  respited  to  the  next  Hertford- 

The  Queen      ^^^y^   assizes    on    the   application   of   the    defendants. 
Clark.        Afterwards  the  prosecutor  applied  to  the  taxing  mas* 
ters  of  the  Crown  office,  and' of  some  other  offices,  and 
to  the  deputy  clerk  of  assize  for  the  Home  Circuit,  to 
tax  the  bill   of  costs;  which  they  all  declined  to  do, 
alleging  that  they  had  no  authority.     In  October  1842, 
application  was  made    to  Gumcy  B.  to  ascertain  the 
costs  and  insert  the   amount   in  his  above  mentioned 
order:    but  the  learned  Judge,  after  hearing   counsel, 
refused  to  interfere.     At  the  HertfordsJiirc  Spring  as- 
sizes, 1843,  the  prosecutor  applied  to  Patteson  J.,  then 
sitting  in  the  Crown  Court,  for  the  costs,  but  did  not 
apply  for  judgment,  as  the  road  had  been  repaired.    His 
Lordship,  after  consulting  Lord  Denman  C.  J.,  the  other 
Judge  of  assize,  refused  the  application,  and  again  re- 
spited the  judgment.     Immediately  after  the  circuit,  the 
prosecutor  renewed  his  application  to  Guriiey  B.,  who 
refused   a   summons.     At   the   Hertfordshu*e    Summer 
assizes,  1843,  the  prosecutor  applied  to  Parke  B.,  then 
sitting  in  the  Crown  Court,  for  judgment  and  costs:  but 
his  Lordship  refused  to  make  any  order  as  to  the  costs, 
and  discharged  the  recognizances  (a).     Afterwards  the 
prosecutor  requested  the  clerk  of  the  peace  for  Hai- 
Jhrdshire  to  tax  the  costs,  as  if  they  had  been  referred  to 
him  by  both  parties.     The  clerk  of  the  peace  did  S0| 
and  allowed  320/.     The  bill  of  costs  was  delivered  to 
James  Clark^  being  then  surveyor  of  the  highways  of 
Chipping  Barnety  and  payment  demanded :  but  he  re- 
fused to  pay. 

(a)  It  was  stated,  on  Uie  argument,  that  a  fine  of  If.  wa«  frnposed. 
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J&//y,  in  last  Hilary  term,  on  affidavit  setting  forth    Quem's  Bendi, 

the  above  facts,  obtained  a  rule  calh'ng  on  Clark  to  shew  ' 

cause  why  a  mandamus  should  not  Issue,  commanding     The  Qukin 
him  to  pay  to  Robert  Bullock^  or  his  attorney,  '^  the  costs        Clakk. 
of  the  prosecution  of  the  indictment  against  the  inhabit- 
ants of  the  said  parish  in  the  said  affidavit  mentioned." 

From  the  affidavits  in  answer  it  appeared  that  no 
amount  of  costs  had  been  in  any  way  ascertained  at  the 
Spring  assizes,  1842;  that  Clark  had  been  appointed 
surveyor  in  Aprils  1842 ;  that  32Z.  only  had  been  handed 
over  to  him  by  the  previous  surveyors ;  and  that,  at  the 
times  of  the  delivery  to  him  of  the  bill  of  costs  and  of 
the  service  of  the  present  rule  nisi,  he  had  in  his  hands, 
as  surveyor,  not  above  50/. 

Piatt  and  Godson  now  shewed  cause.  This  order  for 
costs  was  made  in  supposed  pursuance  of  stat  5  & 
6  W.  4.  c.  50.  s.  95,f  which  enacts  that,  where  the  jus- 
tices have  directed  an  indictment  to  be  preferred  at  the 
assizes  or  quarter  sessions  against  the  inhabitants  of  a 
parish,  ^^  the  costs  of  such  prosecution  shall  be  directed 
by  the  Judge  of  assize  before  whom  the  said  indictment 
is  tried,  or  by  the  justices  at  such  quarter  sessions,  to  be 
paid  out  of  the  rate  made  and  levied  in  pursuance  of 
this  act  in  the  parish  in  which  such  highway  shall  be 
situate."  But  the  order  is  incomplete,  because  the 
learned  Judge  has  only  given  a  general  direction  to  pay 
the  costs,  but  has  not  stated  the  amount :  and  there  are 
no  means  of  ascertaining  it.  The  Judge  of  assize  was 
functus  officio  when  the  assizes  were  over :  neither  he 
nor  any  one  could  afterwards  act  in  fixing  the  amount : 
and,  even  if  that  could  be  done,  it  has  in  fact  not  been 
done.     Under  sect.  00,  an  order  of  quarter  sessions  to 
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yoktme  y. 
1844.. 

The  Qdibn 

T. 
ClJkRK. 


pay  the  costs  of  an  appeal  agunst  an  order  for  stoppbg 
ap  a  highway  must  specify  the  sum  payable ;  SeOmood 
r.  MoutU{a).  In  •Regina  y.  Long  {b)  it  was  hdd  that, 
where  the  sessions  have  given  costs  of  an  appeal  against 
an  order  of  removal,  under  stat.  4  &  5  fF,  4t.  c  76.  s.  S2^ 
without  fixing  the  amount  before  the  sessions  are  at  an 
end,  it  cannot  afterwards  be  fixed*  [^fVigkiman  J. 
Must  the  taxation  take  place  during  the  assizes?  Sup* 
pose  the  cause  is  the  last  to  be  tried.}  Parties  may 
come  with  their  bill  prepared,  as  is  commonly  done 
at  sessions.  Here  the  costs  would  fall  on  a  surveyor 
who  has  no  funds  to  meet  them*  He  is  not  even  tlie 
party  who  pleaded  to  the  indictment 


Kellj/  and  BranmeU^  contra.  The  Judge  has  followed 
the  terms  of  the  statute :  no  oflficer  is  designated  as  the 
proper  party  to  tax  the  amount  Criminal  Courts  have 
a  similar  power  as  to  the  costs  of  prosecutions  for 
felony,  under  stat  7  G.  4.  c,  64.  s.  22. :  and  there  no 
officer  of  the  Court  is  named  for  ascertaining  the  amount 
It  may  be  a  casus  omissus :  but  the  result  seems  to  be 
that  the  law  must  fix  the  amount  [Patteum  J.  By 
what  means  ?]  It  may  be  determined  by  this  Courts 
upon  affidavit;  and  a  mandamus  may  issue  for  the 
sum.  [Patteson  J.  What  power  have  the  four  Judges 
in  the  matter?]  Under  stat  1  ^.4.  r.  21.  5.  6.  the 
Court  has  power  to  give  costs  in  mandamus:  in 
point  of  fact  the  Judges  do  not  ascertain  the  amount, 
but  leave  it  to  the  officer  of  the  Court  The  Judge  of 
assize  may  act  in  the  same  way  through  the  instrument-^ 
ality  of  the  officer.    The  parties  to  be  charged  here  have 


(a)  1   Q.  B.  726. 


(6)  1   Q.  B.  74a 
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no  Importunity  of  contesting  the  amocint  before  a  Judge.   QueetCt  AmcA. 

l^Pattesan  J.    Nor  has  the  county  treasnrer  in  cases  of [__ 

felony.]     What  can  be  done  where  a  judgment  is     TheQoHw 
respited,  as  was  the  case  here?     {Patteson  J.    Where        Claek. 
magistrates  have  power  to  give  costs  summarily,  and 
the  statute  does  not  designate  the  party  who  is  to  ascer*- 
tain  the  amount,  the  magistrates  must  fix  it  themselves.] 
Selhoood  V.  Mount  {a)  and  Begina  v.  Longib)  are  inap* 
plicable :  the  Court  of  Quarter  Sessions  has  an  officer 
whose  business  it  is  to  tax  costs.     In  sect  82  of  stat  4 
&  5  ^.  4.  c.  76.,  on  which  It^na  v.  Long  {b)  turned, 
the  expression  is  "  shall  '*  "  order  "  &c  "  such  costs  and 
charges  as  may  to  such  Court  appear  just  and  reasonable^ 
and  shall  certify  the  amount''   In  stat.  5  &  6  )^.  4.  r.  50. 
s.  90.  it  is  enacted  that  the  Court  **  shall  award  the 
costs:"  that  explains  SeUwood  v.  Mount  {a).     But  the 
Judge  of  assize,  under  sect.  95  of  the  same  statute,  does 
not  act  as  a  Court,  properly  speaking,  in  directing  the 
costs  to  he  paid.    It  seems  that  he  must  make  the  order, 
whatever  be  the  verdict     [Lord  Denman  C.  J.    I  ruled 
so  at  the  Sussex  assizes  {c) :  but  I  am  happy  to  say  that 
a  different  view  has  been  taken,  to  which  I  have  con- 
formed (d).'\    The  Judge  hardly  acts  judicially.     IPaf- 
teson  J.    Then  do  you  say  that  the  rule  is  different, 
when  the  case  is  tried  at  the  assizes  and  when  it  is  tried 
at  quarter   sessions?]    The  court  of  quarter  sessions 
does  not,  as  to  ordering  these  costs,  act  as  a  court: 
if  it  does,  there  may  be  a  different  rule ;  but  then 
no  argument  arises  upon  the  difference.     IPatteson  J. 
Where    a    Judge    certifies    for   costs,    he   does    not 

(a)  1  Q.  B.  TSe.  (6)  1  Q.  B.  740. 

(c)  ProlMbly  in  Uie  case  referred  to  in  Regina  r.  PtmMdgg,  3  Q,  B. 

901.  903. 

(d)  See  Megina  t,  CMworth^S  C  Jc  P.  285.    Also  Regina  v.  Heanar, 
post,  HiL  T.  1845. 
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r«Af»«  F.  indeed  order  theif  pftjrnieiit:  be  voodies  ibr  a  fiMt, 
^^**'       upon  which  the  Coort  acts.     But  here  the  ofder  to  paj 

The  QDnii  emanates  from  him  only.]  No  difficnitj  is  created  by 
Clabk.  the  change  of  suireyors:  the  money  most  be  paid,  on 
the  part  of  the  parish,  oot  of  the  rate  made  or  to  be 
made.  [Patiaon  J.  If  the  Jodge  has  done  all  that  he 
can  do,  why  not  indict,  which  was  heU  to  be  the  proper 
course  in  Bex  t.  The  Treamrer  rf  the  Qmafy  ^  Sm-- 
ny  {a)  ?]  Mandamus  is  a  more  eflectoal  remedy  :  and 
parties  may  now  obtain  the  judgment  of  a  court  of  error. 
Tlie  remedy  by  mandamus  was  allowed  in  Rex  r.  Tbe 
Si,  Kaiherine  Doct  Compaiy  (6),  for  enfiMndi^  an  award 
which,  among  other  mating  gave  costs.  The  prin- 
ciple of  not  putting  a  party  to  an  indictment,  where  that 
gives  an  insoflicient  remedy,  has  been  acted  oo  in  a 
large  class  of  cases,  comprehending  Bex  v.  Ihe  Severn 
and  Wye  Bailway  Company  (c)  and  Begina  t.  The  Srulcl 
Dock  Company  (d). 

Lord  Denman  C.  J.  The  Court  is  placed  in  great 
difficulty  in  considering  the  situation  of  these  parties. 
The  inhabitants  of  the  parish  are  found  Guilty  on  the 
indictment;  and  no  doubt  the  l^islature  meant  that, 
under  such  circumstances  the  {larish  should  pay  the 
costs.  The  only  question  is«  iithelher  the  statute  has 
lieen  properly  acted  upon.  The  language  of  sect.  95 
is :  "  and  the  costs  of  such  prosecution  shall  be  directed 
by  the  Judge  of  assize  before  whom  the  said  indictment 
is  tried  "  *'  to  be  paid  out  of  the  rate."  I  think  we 
must  hold  the  meaning  of  this  to  be,  either  that  the 
amount  of  costs  shall  be  ascertained  by  the  Judge 
before  he  directs  them  to  be  paid,  or  that,  if  in  general 

i  a)    I   (  .\ttt.  2i.  VjO.  (^)  A  D.^'  Jd.  tkAJL 
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terms  be  directs  the  payment,  the  costs  shall  be  placed    QwenU  Bench. 

■18M» 
in  the  usual  course  of  being  taxed  by  the  proper  offioen  

We  have  not  now  to  inquire  whether  the  Judge  acts  as  '^^  Qvmtw 
a  Court  of  oyer  and  terminer  in  this  respect,  or  whe-  Claek. 
ther  the  statute  gave  him  the  power  of  dhrecting,  in 
general  terms,  that  the  costs  shall  be  paid.  He  has,  in 
&ct,  given  the  direction  in  general  terms ;  but  he  has 
not  put  the  costs  into  the  course  of  being  ascertained. 
That  is  the  position  in  which  things  stand  for  the 
whole  time  during  which  the  learned  Judge  holds  the 
commission.  We  are  now  asked  to  order  the  pqrment, 
not  of  costs  taxed  or  in  any  way  ascertained  as  to 
amount,  but  of  costs  generally.  It  appears  to  me  that 
we  cannot  call  on  the  surveyor  to  inquire  into  the 
amount,  and  that  we  are  not  in  a  situation  in  which 
we  can  order  him  to  do  any  thing.  I  do  not  inquire 
how  &r  the  change  of  parties  may  make  the  proceeding 
inexpedient;  for  I  think  that  there  b  no  subject  matter 
to  which  a  mandamus  can  apply.  If  the  learned  Judge 
has  any  power,  the  parties  must  call  upon  him  to  act 
It  is  true  he  is  of  opinion  that  he  has  no  power.  If 
he  is  right,  the  case  of  course  falls  to  the  ground, 
because  he  has  not  acted  in  time.  But,  if  he  has  the 
power,  there  is  nothing  to  prevent  his  exercising  it. 
When  costs  in  a  court  of  justice  are  spoken  of,  the 
meaning  is,  not  any  costs  that  can  be  ascertained  by  any 
means,  but  costs  to  which  the  Court  can  apply  its  mind, 
not  leaving  the  amount  in  vacuo.  The  dilemma  there- 
fore  concludes  us.  Either  the  Judge  had  the  power 
then  and  has  it  no  longer ;  or,  if  the  power  was  in- 
dependent of  the  duration  of  the  commission,  he  may 
act  now,  and  put  the  prosecutor  in  a  situation  to  apply 

VOL.  v.  N.  s.  3  N 
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fUmm  V.     to  us.    But,  on  the  materials  now  presented,  there  is  do 
1844w 
ground  for  making  the  rule  absolute. 

TImQouv 

V. 

Clakk.  Patteson  J.     Assuming  that  a  mandamus  is   the 


proper  remedy  in  such  a  case  (a  point  which  is  nol 
clear,  and  as  to  which  I  desire  not  to  be  coiidiided)^ 
we  are  called  upon  to  command  the  sunrc^or  to  paj 
an  unascertained  sum,  or  else  to  say  ourselves  what  the 
sum  is.  It  is  inferred,  from  the  sum  not  being  ascer- 
tained, that  we  ourselves  must  determine  what  it  is.  I 
cannot  admit  that  this  b  sound:  such  a  doctrine  has 
never  been  laid  down.  When  the  l^;islatnre  says  that 
the  Judge  shall  direct  the  costs  to  be  paid,  the  meaning 
must  be  that  he  should  ascertain  the  amount,  either  by 
himself,  or  his  officer,  or  some  one  whose  advice  he  may 
take.  I  do  not  inquire  whether  this  must  be  done  doring 
the  time  for  which  the  Judge  holds  the  commisrion, 
or  may  be  done  at  any  time  afterwards:  but  it  is  by 
him  that  it  must  be  done  at  some  time  or  other.  That 
being  so,  we  cannot  grant  a  mandamus  to  pay  what 
is  not  ascertained.  Other  points  have  been  made;  as, 
whether  the  liability  attaches  only  to  the  individuals 
who  plead  to  the  indictment,  or  binds  the  whole  parish 
or  its  successive  officers.  I  wish  to  be  understood  not 
to  decide  on  these,  though  I  have  an  opinion.  It  is 
enough  to  say  that  the  costs  are  not  ascertained,  and 
we  therefore  cannot  make  an  order  for  the  payment 

Williams  J.  This  is  surely  a  case  in  which  the 
costs  ought  to  be  paid :  but  the  question  is,  whether 
we  are  to  grant  a  mandamus.  In  considering  that, 
we  are  to  see  whether  there  has  been  any  omission  on 
the  part  of  the  applicant     For,  if  the  Judge's  order  for 
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payment,  made  before  the  amount  is  ascertained,  be   Queen's  Bench. 

enough  to  set  matters  in  a  proper  course,  it  does  not  * 

appear  that  the  party  applying  has  taken  steps  to  set     '^^^  Qoim 

them  'in  such  proper  course.      Suppose  the  clerk  of       Clamx. 

assize  had  been  required  to  tax,  and  had  refused  to 

enter  upon  the  taxation,  there  would  be  as  good  ground 

for  a  mandamus  directed  to  him  as  there  is  for  the  pre* 

sent  rule.     How  can  a  mandamus  go  for  the  payment 

of  a  sum  not  ascertained  ?    That  is  a  decisive  objection. 

We  need  not  inquire  whether  a  Judge  of  assize  has 

peculiar  means  of  ascertaining  the  amount.     In  sect.  95 

the  Judge  of  assize  and  the  Court  of  quarter  sessions  are 

spoken  of  as  the  two  alternatives;  and  possibly  this 

might  suggest  an  inference  as  to   the  nature  of  the 

Judge's  power.     But  here  it  is  at  any  rate  not  clear  that 

an  order  of  the  Judge  may  not  yet  be  made:  if  so^ 

it  is  a  strong  reason  against  granting  this  mandamus, 

that  a  party  may  be  indicted  for  disobeying  such  an 

order. 

WioHTMAN  J.  I  agree,  with  much  reluctances  that 
this  rule  roust  be  discharged.  It  is  clear,  indeed,  that 
the  parish  ought  to  pay  the  costs.  But,  without  in- 
quiring into  other  difficulties,  my  opinion  b  founded  on 
this,  that  the  mandamus  will  be  for  payment  of  costs 
generally,  not  of  a  specific  sum.  Suppose  a  peremptory 
mandamus  to  follow :  what  payment,  in  amount,  would 
be  an  obeying  of  the  writ  ?  Must  it  be  of  such  a  sum 
as  the  prosecutor  chooses  to  demand  ?  The  sum  must  be 
ascertained  in  some  way  or  other.  It  is  not  necessary 
to  say  how  this  is  to  be  done :  but,  until  it  is  done,  what 
is  the  party  to  pay  ?    That  difficulty  is  insuperable. 

Rule  discharged,  without  costs. 
S  N  2 
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Tkwnd^,       The  Queen  against  The  Justices  of  the  Parts 

Jprii  «5lh.l  ^  ^ 

of  Kestbven,  Lincolnshire. 
Reported,  S  Q.  JS.  810. 


jipril^xh. 

On  the  elec- 
tion of  an 
alderman  for  a 
borough,  if  the 
TOting  papers 
do  not  contain 
an  accurate 
description  of 
the  place  of 
abode  of  the 
party  voted  for, 
theTOtes  are 
bad,  under  stat. 
7  JT.  4.  & 
1  rict.  c.  78. 
s.  14. ;  though 
the  inaccuracy 
be  without 
fraud,  and  the 
description  in 
the  voting 
paper  be  com* 
roonly  under- 
stood to  be  that 
of  the  party. 


The  Queen  agaimt  Dbighton, 

TNFORMATION,  in  the  nature  of  a  quo  warranto, 
against  Joseph  Jonathan  Deighton  for  claiming  to 
have,  &c.  the  office  of  alderman  in  the  borough  of 
Cambridge. 

The  plea  set  out  the  particulars  of  the  defendant's 
occupation  and  residence,  the  rating,  and  other  requi- 
sites of  qualification,  and  the  insertion  of  his  name, 
&c.  in  the  burgess  roll :  and  it  alleged  that  he  was,  on 
9th  November  1841,  before  he  exercised  the  office, 
elected  to  be  an  alderman  of  the  borough,  according  to 
the  statutes  then  in  force,  and  duly  made  and  subscribed 
the  declaration  &c.,  and  was  admitted  &c.,  and  did 
thereupon  use  and  exercise,  thence  continually  See., 
being  during  all  that  time  duly  qualified,  and  still  doth 
use  &c.,  the  said  office.     Verification. 

Replication  (so  far  as  material  to  the  point  de- 
cided [a) }.      That  the  election  took  place  at  a  meeting 

(a)  Several  objections  to  the  title  of  the  defendant  were  made,  besides 
that  upon  which  the  Court  decided  :  but  it  is  thought  unnecessary  to 
insert  the  parts  of  the  record,  or  argument,  relating  to  the  points  not 
noticed  in  the  judgment. 
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of  the  council  held  on  Sec,  after  the  passing  of  the  QueetCt  Bench. 
statute  &c.  (7  fV.  4i.  &  1  Vict.  c.  78.).  "  That  the  ^^^^' 
voting  papers  personally  delivered  to  the "  mayor  of  '^^  Qumw 
the  said  borough  at  such  meeting,  by  the  members  of  Duohtov. 
the  said  council  who  voted  at  such  meeting  for  the 
said  J.  «/.  Deighton  to  be  an  alderman  of  the  said 
borough  (he,  the  said  mayor,  then  and  there  being  the 
chairman  of  and  at  the  said  meeting),  did  not,  nor  did 
the  said  voting  papers  of  any  or  either  of  the  said  last- 
mentioned  members  of  the  said  council,  contain  the 
place  of  abode  of  the  said  J.  J.  D.  for  whom  the  said 
last  mentioned  members  of  the  said  council  so  then  and 
there,  at  the  said  meeting,  voted  to  be  such  alderman : " 
^^that  the  said  voting  papers  contained  an  inaccurate 
and  untrue  statement  of  the  place  of  abode  of  the  said 
J.  J.  D.  in  this,  to  wit,  that  the  place  of  abode  of  the  said 
J.  J.  D.  is  in  and  by  the  said  voting  papers  stated  to  be 
Trinity  Street^  whereas  in  truth  and  in  fact  the  place 
of  abode  of  the  said  J.  J.  Z).,  before  and  at  the  time 
of  the  holding  of  such  meeting,  and  at  the  time  of  the 
delivery  of  the  said  voting  papers  to  the  said  mayor  as 
aforesaid,  and  at  the  time  of  his  being  so  elected  an 
alderman  of  the  said  borough  at  the  said  meeting,  was 
at  Harsion  in  the  county  of  Cambridge^  and  not  at 
Trinity  Street^  or  elsewhere  than  at  Harsion  in  the 
county  aforesaid."     Verification. 

Rejoinder.  That,  in  each  of  the  said  voting  papers 
personally  delivered  to  the  mayor  of  the  said  borough  at 
the  said  meeting  by  the  members  of  the  said  council 
who  voted  at  such  meeting  for  the  said  J.  J.D.  to  be 
an  alderman  as  aforesaid,  he,  the  said  J.  J.  Z).,  then,  to 
wit  in  the  county  aforesaid,  was  described  as  of  Trinity 
Street^  bookseller :  "  that  he  was  so  described  in  the 
3m  3 


▼# 
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r«iMir  r.     said  Toiing  pqien,  and  emA  of  them,  witfaoot  abj  firmod 
*        or  intention  to  miilead,  in  him,  the  nid  J.  J.  A,  or  nif 
IW  Qvnv    of  iiie  members  of  the  council  who  so  voted  fi>r  him  as 
aforesaid;   and  that  the  said  descriptioo  of  the   said 
«7«  J.  D.  was,  at  the  time  of  the  said  elecCioD,  and  at  tlie 
time  of  the  deliirery  of  the  said  ▼oling  papers   aod 
every  of  them,  sodi  as  to  be  commonly  onderstood, 
and  the  sune  then  was  eonwionlj  understood,  as  the 
description  of  the  said  J.  J.  £>• ;  and  the  same  descri{>- 
tion  then  and  there  was  soch  as  to  be^  and  tlie  aane 
then  and   there  was,  commonly   understood   by  and 
amongst  the  then  members  of  the  said  coandl,  and  the 
then  bnrgesses  of  the  said  borough,  and  other  the  per- 
sons interested  in  the  laid  election;  and  the  said  cK«f./X 
was  then  and  there  perfisctly  well  known  by  the  said 
description,  and  as  well  known  by  the  members  of  die 
said  coandl  and  the  said  burgessesi  and  the  said  other 
persons,  as  if  he  had  been  then  and  there  described,  or 
as  if  hb  place  of  abode  had  been  mentioned  and  set 
forth  in  the  said  voting  papers,  or  any  of  them,  in  any 
other  manner  than  as  above  is  mentioned*"     Verifica- 
tion. 

General  demurrer.    Joinder. 

The  demurrer  was  argued  on  a  former  day  of  this 
term  (a). 

Gunning  for  the  Crown.    Stat.  7  fF.  4.  &  1  Fkt.  e.  78. 
5. 14.  enacts  that  the  electk>n  of  the  aldermen  shall  be 
by  every  member  of  the  council  delivering  ^  a  voting 
paper  containing  the  Christian  name  and  surname  of 
the  persons  for  whom  he  votes,  with  their  respective 

(a)  Jpril  24tb.     Before  Lord  Denman  C.  J.,  Fattaon,  irUSanu  and 
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places  of  abode  and  descriptions."  Similar  requisites  Queen*t  Benek. 
were  laid  dourn  for  the  election  of  councillors,  by  sect  S2  1844. 
of  Stat  5  8c  6  fV.  4(.  c.  76.  The  replication  shews  that  Tho  Qnnv 
the  voting  papers  here  did  not  correctly  state  the  dfr-  Dnomoir. 
fendant's  place  of  abode.  The  only  answer  which  the 
rejoinder  offers  to  this  objection  is,  that  the  description 
was  given  without  fraud,  and  was  understood  to  be  the 
description  of  the  defendant.  But  the  statute  does  not 
permit  such  an  equivalent.  That  would,  indeed,  be  an 
answer,  had  such  a  misdescription  occurred  in  the  election 
of  a  councillor,  by  the  concluding  clause  of.  sect.  142  of 
Stat  5  &  6  ^.  4.  c.  76.  [Lord  Denman  C.  J.  It  is  difficult 
to  find  the  reason  for  such  a  dbtinction.]  Perhaps  the 
legislature  required  greater  exactness  in  the  case  of 
aldermen  on  account  of  the  longer  duration  of  the  office, 
and  because  the  election  is  made  by  a  select  body,  the 
council,  and  more  care  may  therefore  be  expected.  The 
express  relaxation  in  the  earlier  statute  shews  that  the 
absence  of  such  relaxation  in  the  later  is  not  acci- 
dental. That  argument  was  applied  to  the  interpret 
tation  of  statutes  by  the  Judges  in  Moser  v.*  Newman  (a) : 
and  the  principle  is  pointed  out  in  2  Dwarris  on  SiatuteSj 
707. 

Byles  Serjt,  contra.  The  words  *^  places  of  abode,'' 
in  Stat.  7  ^.  4.  &  1  Vict,  c,  78.  s.  14.,  must  not  be  too 
strictly  construed.  A  "  residence  "  may  perhaps  mean 
only  the  place  where  a  party  sleeps.  But  he  may  be 
said  to  abide  in  any  place  which  he  frequents.  Be- 
sides, the  statute  in  this  respect  is  only  directory. 
Sect  14  requires  that  the  members  of  the  council  shall 
"  personally  "  deliver  tlie  papers  to  the  mayor  or  chair- 

(a)  6  Bmg.  556. 

3  N  4 


900  Q.B.    EASTER  TEEli. 

FaiiuM  r.      man :    but   would  tbe  eledioa  be  ioTalidmted   if  the 

1844* 
L_  member  banded  bis  paper  to  a  third  puty  to  ddiTer 


TbtQcnv  ^^  y,^  mayor,  and  tbat  was  done  in  tbe  member's 
DxwMiov.  presence  ?  Or  would  tbe  omission  of  tbe  Christian  name 
make  the  vote  bad?  Tbe  same  section  requires  also 
that  the  major  or  chairman  shall  ^  openly  produce  and 
read  "  the  voting  papers.  Suppose  be  read  them  with- 
out openly  producing  them,  or  vioe  versa,  would  the 
whole  proceeding  be  vitiated?  Further,  the  act  most 
be  read  as  one  with  stat.  5  &  6  VI 4.  c  76. ;  and  secL 
142  applies.  The  election  does  take  place,  properly 
speaking,  under  stat.  5  &  6  ^.  4.  r.  76.  The  later  act 
merely  adds  a  directioii  as  to  the  ibrmal  mode  of  pro- 
ceeding. 

Gwmingf  in  reply.  Bigitia  v.  Jldenom  (a)  is  an  in- 
stance of  the  strictneis  with  whidi  tbe  statutory  direc- 
tions, as  to  the  dection  of  aldermen,  are  construed. 

Cur.  adv.  xmli. 

Lord  Desmas  C.  J.  now  delivered  the  judgment  of 
tbe  CoorL 

The  description  of  the  place  of  abode  given  in  the 
voting  papers  is  not  true ;  and  the  defect  is  not  cured 
by  any  thing  in  the  act 

Judgment  far  the  Crown. 

(«)  1  Q.  B.  S78. 
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Qu£fn$  Bmek, 
1844. 


The  Queen  against  The  Inhabitants  of        saturHmv, 
Caiteral.  -'^^'^ 

/^N  appeal  against  an  order  of  two  jintfces,  removing  If  the  com. 

William  Nutiatt  and  Mary  Ann  Nutfallhh  child  pu*l!irt"are*^ 

from  the  township  of  Catteral  to  the  township  of  Dutfoiif  ^^l\Ji^' 

both  in  the  county  of  Lancaster,  the  sessions  quashed  *J,,^  Ind  wm- 

the  order  **  for  defect  in  examinations,**  subject  to  thie  pWn^of^.^-. 

'^  iiMiBtant  over* 

Opinion  of  this  Court  upon  the  following  case.  «j«^"  without 

The  appeal  was  against  an  order  &c.  (as  above),  itatcment  as  to 

1  •       •  •     «  *^  coin- 

The  information  and  examinations  were  respectively  as  piainant,  and 

g,  ,,  copies  of  the 

tollOWS.  order  of  re- 

The  information.  «  Lancashire,  to  wit.  The  in-  "i'^^'i!!; 
formation  and  complaint  of  2?irAflrd2&i»}r,  the  assistant  J^'eTmo^n''^ 
overseer  of  the  poor  of  the  township  of  Catteral  in  the  }»"***  •ccord- 

'^  *^  ing  to  Stat. 

said  county*  taken   upon  oath  before  us,  two  of  her  4  &  5  ir.  4. 

.         ,'  /.      .        . ,  c  76.  #.  79., 

Majesty's  justices''  &c.   ^^  m  and  for  the  said  county,   Qtnere, 

the  27th  day  of  May,  a.  d.  1848:  who  saith  that  fV.  sessions,  00 

Nutlall   and  Majy  Ann,   aged  about  fifteen  months,  SSTte^'i^ 

his  child,    have    come  to   inhabit   in  the  said   town-  J^'tlltfiout 

ship  of  Catierar  &c.,   "and  that  they  are  poor  and  ■]J*^j*^'^j 

actually  chargeable  to  the  said  township  of  Catteral,  qoMh  the  order 

of  reniovali  or 

and  that  he  is  informed  and  believes  their  last  legal  wheUiertbey 

must  receiTe 

settlement  is  in  the  township  of  Duttoti  in  the  said  evidence,  if 

tendered,  to 
shew  that  the 
assistant  overseer  was  in  fact  authorised  to  lay  the  complaint 
The  examinations  on  which  an  order  of  removal  was  made  stated  that  the  pauper  came 
to  live  with  £.,  as  a  farm  servant:  that  he  was  not  engaged  for  any  particular  Ume,  hut 
that  B.  found  him  board,  washing,  lodging  and  clothes  for  ao  long  a  time  as  he  staid :  that 
pauper  continued  in  ^.'s  service  in  that  manner,  without  leaving*  for  three  years,  during  all 
which  time  he  lived  and  slept  on  the  htm ;  that  there  never  was  any  other  agreement  come 
to,  but  B.  found  pauper  in  board,  washing,  clothing  and  lodging  during  the  said  service. 
Held,  that  the  examinations  did  not  shew  any  hiring,  and  were  therefore  insufficient. 


9M  Q.  B.    SASTSB  TKRM« 

r«iiMitf  F.      county,  to  which  place  he  desires  an  order  to  remore 

1844^  them.  (Signed)         Richard  Raby.     Sworn,'*  &c 

The  QuEEw         The  examinations.     ^*  Lancashire,  to  wit.     Examioa- 

V. 
Tbt  Inhabit,    tions,''  &C.     *^  fVUUam  Bamin  saith :   I  am  a  fiarmer  in 

sots  of 

Cattbeal.  the  township  of  Dihxxnih  in  this  county,  and  reside  at 
a  farm  called  Written  Stone,  I  was  married  in  Decewh' 
ber  1833.  I  lived  at  home  with  my  btber  about  a  year 
and  a  half  after  my  marriage,  when  I  went  to  lite  at  the 
farm  I  now  reside  at  My  father's  name  is  also  fF. 
Bomn  ;  and  he  lives  at  a  farm  in  Button  in  this  county, 
called  Gudgeons^  which  he  has  lived  upon  for  upwards 
of  thirty  years.  Better  than  two  years  before  I  was 
married,  the  pauper  W.  Nuttall  came  to  live  with  my 
father  as  a  fiurm  servant :  he  was  not  engaged  for  any 
particular  time;  but  my  father  found  him  board,  washing 
and  lodging  and  clothes,  for  so  long  a  time  as  he  staid. 
The  pauper  fF.  N.  continued  in  my  Cither's  service 
in  that  manner  without  leaving,  from  the  two  years 
before  I  was  married  until  afler  I  lefl  home  to  live  at 
Written  Stone  &rm;  during  all  which  time  he  lived  and 
slept  on  my  father's  farm  in  Dutton;  and  during  all 
which  time  he  was  a  bachelor.  There  never  was  any 
other  agreement  come  to  whilst  I  lived  at  home:  bnt 
my  father  found  the  pauper  W.  N.  with  board,  washing, 
clothing  and  lodging  during  the  said  service.  (Signed) " 
&c 

<<  The  pauper,  W.  Nuttall^  saith :  Better  than  two 
years  before  the  witness  W.  Bamin  was  married,  I  wen 
to  his  fiither's,  W.  Bamin  of  Didton  farm,  as  a  farm 
servant  There  was  no  agreement  as  to  the  length  of 
my  service;  but  I  was  found  with  board,  lodging 
clothing  and  washing  whilst  I  staid.  I  continued  in 
the  service  from  the  commencement  of  the  time  I  went 
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until  the  witness  W.  Baarin  left  home  to  live  at  Written   Queen^t  Bmek. 

1844. 


Stone^  being  altogether  upwards  of  three  years  and  a 

half;  during  all  which  time  my  said  master  fV.  Bcmn     '^^  Qoinr 

(the  father)  found  me  board,  lodging,  clothing  and  wash-     Tbt  loiMbiu 

aDtt  of 
ing.     I  slept  at  his  farm,  and  was  a  bachelor,  during      Cattirai. 

such  my  servitude.      The  farm  was  in  the  township  of 

Didton^  in  this  county,  and  was  called  Gu^eons.   I  was 

lawfully  married  about  eighteen  months  ago  ^  &c.    (The 

rest  of  the  examination  is  not  material). 

The  following  were  the  grounds  of  appeal,  duly 
served  by  the  appellants  on  the  respondents.  ^'  1.  That 
the  order  is  void,  and  was  made  without  any  complaint 
of  or  by  the  parties  who  by  law  are  authorised  and 
required  to  make  such  complaint  2.  That  the  exa- 
minations on  which  the  said  order  of  removal  was  made 
were  not,  and  are  not,  in  law  sufficient  to  justify  the 
making  of  the  said  order.  8.  That  the  examinations 
are  bad  upon  the  face  of  them,  and  do  not  state  the 
necessary  facts  from  which  it  can  or  may,  or  ought  to  be, 
implied  that  the  said  W.  Nuttall  did  gain  a  settlement 
by  hiring  and  service  as  in  the  said  examination  pre- 
tended. 4.  That  the  examinations  do  not  state  or 
sufficiently  shew  that  at  the  time  of  the  alleged  hiring 
and  service  the  said  W.  Nuitallwas  an  unmarried  person 
not  having  child  or  children,  as  by  law  required."  The 
other  grounds  stated  are  not  material. 

The  appeal  came  on  to  be  heard  at  the  Lancashire 
quarter  sessions  {Preston,  October,  1843),  when  the  re* 
spondents  offered  to  produce  evidence  in  support  of 
their  order ;  but  the  appellants  objected  that  the  com- 
plaint and  examination,  or  one  of  them,  were  or  was 
insufficient,  so  that  the  order  was  incapable  of  being 
supported  by  any  evidence.    This  sessions,  after  argu- 
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The  QoiBK 

Tbe  Inhabit- 
Miuof 

CATTSaAL. 


ment,  and  without  hearing  the  evidence  offered,  set  aside 
the  order  of  removal  for  the  insuflSciency  of  the  ex- 
aminations, and  subject  to  the  opinion  of  thb  Court  as 
to  the  sufficiency  of  the  complaint  and  examinations  as 
above  set  forth. 

If  this  Court  should  think  that  any  of  the  objections 
taken  by  the  grounds  of  appeal  ought  to  have  prevailed, 
the  order  of  sessions  was  to  be  confirmed :  if  the  Court 
should  think  that  none  of  them  ought  to  have  prevailed, 
the  order  was  to  be  quashed. 

tVhighamy  in  support  of  the  order  of  sessions,  referred, 
on  the  first  point,  to  stat.  13  &  14  Car.  2.  c.  12.  5.  1., 
Stat* 59  G.  3.  c.  12.  5.  7.,  and  Bennett  v.  Eiwiri%[a). 
The  Court  then  called  upon 

Ccnding^  contri^.  Stat.  13  &  14  Car.  2.  c.  12.  s.  I. 
requires  only  a  ^^  complaint  made  by  the  churchwardens 
or  overseers  of  the  poor  of  any  parish."  It  was  suffi- 
cient here,  if  the  complaint  was  made  on  their  behalf, 
by  their  authority;  and  that  would  have  been  estab- 
lished if  it  had  appeared  in  evidence  either  that  the 
giving  notice  was  a  duty  of  the  assistant  overseer  by 
virtue  of  his  appointment,  or  that  he  was  in  fact  autho- 
rised by  them  to  give  it.  In  the  latter  case  Regina  v. 
Bedingltam  (b)  would  have  been  applicable.  The  ses- 
sions, therefore,  were  not  justified  in  refusing  to  hear 
evidence.  [Patteson  J.  Is  there  any  case  shewing  that 
the  complaint  may  be  made  by  the  attorney  of  the  over- 
seers ;  by  a  person  em  ployed  to  represent  them  (c)  ?] 

(a)  7  B,^C.  586.  (b)  Aote,  p.  653. 

(c)  See  Regina  v.  The  Recorder  of  jrorcetter,  ante«  p.  508.  note  {a}, 
where,  however,  the  question  turned  upon  Mat.  4  &  5  f^.  4.  c  76.  u  81. » 
which  is  diffVrrently  worded  from  kUt  IS  &  14  C.  S.  c.  18.  «.  1.* 
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A  sufficient  authority  might  have  been  shewn  by  evi-  QiteenU  Btnek. 


1844. 


dence.     Though  the  proceeding  had  been  irregular,  the 
removing  parisii,   if  they  had  expressly  or  impliedly     *^^  Qo"* 
sanctbned  it,  would  have  been  concluded,  on  the  prin-    The  Inhabk* 
ciple  laid  down  in  Regina  v.  Leominster  (a) :  and  the      Caitieal. 
parish  officers  here  have  shewn  their  adoption  of  the 
complaint  by  sending  the  examinations  and  other  docu- 
ments required  by  stat  4  &  5  fF.  4.  c.  76.  s.  79.     The 
form  of  the  complaint,  as  stated  in  the  case,   is  im- 
material.    It  need  not  be  in  writing ;  and  the  entry  of 
it  by  the  justices  is  a  mere  memorandum,  not  a  record. 
The  appellants  have  suffered  no  prejudice. 

WAigham  was  then  desired  by  The  Cowi  to  proceed 
upon  the  second  point.  The  examination  does  not  shew 
a  hiring  for  a  year.  In  Rex  v.  Wincaunton  {b)  it  was 
stated  that  the  master  *^  hired  the  pauper  to  serve  him 
in  husbandry,**  and  the  Court  inferred  a  hiring  for  a 
year ;  but  here  no  hiring  is  expressly  stated.  The  case 
is  like  Rex  v.  Chrisi*s  Parish  in  York  (c),  where  the 
statement  was  that  the  pauper  **  went  to  Mr.  Francis 
Peacock  for  meat  and  clothes,  as  long  as  he  had  a  mind 
to  stop  "  {d).     The  Court  then  called  upon 

Cowling  as  to  this  point  The  words  of  Bowin\ 
deposition,  **  there  never  was  any  other  agreement  come 
to,"  shew  that  there  was  some  agreement  for  service,  on 
the  terms  before  specified.    [Lord  Denman  C.  J.     It  is 

(a)  Antd,  p.  64a  (b)  Burr.  S.  C.  899. 

(c)  3  B.^C.  459. 

((/)  Whigham  also  contended  Uiat  the  eiaminmtions  contained  nothing 
equivalent  to  an  allegation  that  the  pauper  was  an  <<  unmarried  perKm, 
not  having  child  or  children,*'  (3  &  4  IV.  Sf  M,  c,  II.  s,  7.)  when  he 
went  into  the  service. 


Q.B.    EA8TER  TERM, 

Volume  r.  1  not  said  that  the  parties  contracted  or  agreed,  or  that 

*___  the  pauper  was  hired  at  all  to  stay  with  the  master.     No 

Th»  Quuv  obligation  of  any  sort  appears.]    The  question  ia»  whe- 

The  Inhabit,  ther  the  examination  did  not  afford  some  evidoicey 

•nts  of 

Caitbeal.  though  it  might  be  weak.  A  general  indefinite  hiiing 
is  a  hiring  for  a  year,  unless  something  appears  that 
may  raise  a  presumption  to  the  contrary :  Bex  v.  Siock^ 
bridge  (a).  [Lord  Denman  C  J.  There  a  general  hiring 
was  stated.  A  hiring  for  a  year  may  be  inferred  from 
the  statement  of  a  general  hiring ;  but  it  is  a  different 
thing  to  infer  a  hiring  from  the  fact  of  parties  having 
lived  together  a  certain  time.  Williams  J.  If  there  was 
a  contract,  why  was  not  it  stated  in  the  examinations? 
Paiieson  J.  This  examination,  properly  constraedy  pur- 
ports only  that  there  was  no  agreement  at  alL] 

Per  Curiam  (i). 

Order  of  sessions  oonfiimed  (c) 

(a)  Burr,  &  C.  75ft. 

(6)  Lord  Denman  C.  J.,  Paite»iu  WilSami  and  fTigktman  Ja. 

(c)  See  the  next  three  caiet. 
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QMeen**  Bench, 
1844. 


The  three  following  cases  may  conveniently  be  inserted 

here. 

The  Queen  against  The  Inhabitants  of  the 

Township  of  Leeds.  wed^^sday^ 

(Pbeston  against  Leeds.) 


May  1st. 


ON  appeal  against  an  order  of  two  justices,  removing  If  the  com. 
-I      ^        ■  .         •*•     i«  1       pliint  on  which 

Matthew  Redmayne  and  Ann  his  wife  from  the  paupers  w  re- 
township  of  Preston^  in  Lancashire^  to  the  township  of  ports  to  be' 
LeedSi  in  the  West  Riding  of  Yorkshire^  the  sessions  ii^tJJn  mi^  com- 
confirmed  the  order,   subject  to  the  opinion  of  this  ^^^l^x^'* 
Court  upon  a  special  case,  the  material  parts  of  which  awistant  over- 

*  *  *  seer  of  the  poor 

were  as  after  stated.  of  the  Preuon 

unioiiy*'  of 

The  information  and  complaint,  and  the  examination,  which  there- 
on  which  the  order  was  made,  were  respectively  as  fol-  ship  is  part,  ' 
lows.  "  Borough  of  Preston  in  Lancashire^  to  wit  JJIrUier  stote- 
The  information  and  complaint  of  Thomas  Dixon^  TompidMn?* 
general  assistant  overseer  of  the  poor  of  the  Preston  ■««icop>c«of 
Union,  of  which  union  the  township  of  Preston  in  the  remotai  and 

examinations 

said  borough  is  part :   taken  before  us "  &c.,  "  who  are  transmitted 

•  fl   «•  A  _,,  -  ,    _  ,      by  the  remov- 

saith "  &c.     The  case  then  proceeded  to  set  forth,  m  ing  parish, 
the  words  of  the  complaint,  the  coming  to  inhabit,  the  ^tV&5  w.4. 
want  of  settlement  &c.,  and  the  chargeability,  in  the   njj^*'  ^^'* 
usual  form :   "  And  that  he  is  informed  and  believes  whether,  on 

appeal,  it  be 

their  last  legal  settlement  is  in  the  township  of  Leeds^  ground  of  ob- 

°  ^  jection  that 

in  the  West  Riding  "  &c,  "  to  which  place  he  desires  the  complaint 

was  made  by  a 

an  order  to  remove  them.  Thomas  Dixon.  Sworn  "  &c    person  not 

appearing,  on 
the  face  of  the  document,  to  have  any  authority  ? 
Semblef  per  Patteton  J.,  that,  if  the  sessions,  on  hearing  evidence,  have  confirmed  the 
order,  this  Court  may  presume  that  an  authority  in  fact  was  proved. 

If  pauper  in  his  examination  states  that  he  took  a  house  for  a  year  at  19/.,  and  resided 
&c.  and  "  paid  rent  **  for  the  whole  time  of  bis  tenancy,  this  does  not  shew  the  house  to 
have  been  held,  and  **  ike  rent  for  the  same  "  paid,  within  stat.  59  G,  3.  c.  50.  y 
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Volume  F.  The  examination    of  Matthew   Bedmayne  was  set 

1844 
'  __  forth  in  the  case  as  follows.     **  In  the  month  of  Majf^ 


Tbe  Quiiv     1320,   I  became  the  tenant  of  a  hoose  in  KirJcgattj 


T. 


The  Inhabit,    in  the  town  of  Leeds^  in  the  West  Riding**  &c.     "  I 

ante  of 

Leeds.  know  not  the  name  of  tbe  landlord  of  the  house ;  and  I 
do  not  believe  I  ever  beard  it;  but  tbe  steward  of  the 
house,  and  from  whom  I  took  it,  was  a  Mr.  Wtld^  an 
did  man,  who  then  lived  in  Leeds :  the  house,  when  I 
had  it,  was  number  1 9/'  &c.  (Some  particulars  followed, 
on  which  nothing  turns.)  *'  I  took  tbe  house  for  a  year, 
at,  I  believe,  19L;  but  I  am  not  certain  whether  it 
was  a  pound  more  or  less.  I  entered  on  and  resided  in 
tbe  bouse  in  the  said  month  of  May^  and  continued  to 
reside  upon  it  with  my  family  until  the  month  of  Oc- 
tober  1821,  when  I  left  it  I  paid  rent  for  the  whole 
time  of  my  tenancy.  I  have  not  since  done  any  act  to 
gain  a  settlement"  (The  rest  of  the  examination  re- 
lated to  the  chargeability.) 

The  appellants  received,  with  the  order  and  fore- 
going complaint  and  examination,  tlie  following  notice 
of  chargeability.  The  case  then  set  out  the  notice, 
stating  the  chargeability  and  that  an  order  of  removal 
had  been  obtained  &c.  The  notice  was  signed  by  two 
persons  styling  themselves  **  overseers  of  the  poor  of  tbe 
said  township  of  Preston.*'  It  stated  the  grounds  of  ap- 
peal, raising  the  points  afterwards  discussed  at  sessions. 

On  the  trial  of  the  appeal  at  the  quarter  sessions  of 
the  peace  for  the  county  of  Lancaster^  holden  &c.  {Pres* 
toHy  28th  June  1843),  it  was  contended  on  tbe  part  of 
the  appellants  :  1.  That  the  order  of  removal  was  void, 
having  been  made  without  complaint  of  or  by  the  per- 
sons or  parties  who  by  law  are  authorised  and  required 
to  make  and  institute  such  complaint      2.  That  the 
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complaint  and   examination  did   not  sufficiently  shew  Qtteen^s  Bench. 

chargeability.     (No  further  notice  of  this  point  is  neces-  L__ 

sary).     3.  That  it  did  not  sufficiently  appear,  upon  or  '^^  ^""" 

by  the  examination  aforesaid,  that  the  house  mentioned  The  Inhabiu 

•^  '  nnts  of 

therein  was  held,  and  the  rent  for  the  same  actually  Litns. 
paid,  by  the  said  M.  Bedmayne^  for  the  term  of  one 
whole  year  at  the  least.  The  Court  of  quarter  sessions 
overruled  the  objections^  and,  after  hearing  evidence  in 
support  of  the  order  of  removal,  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  upon  the  points 
taken  and  stated  in  the  foregoing  objections. 

If  the  Court  should  be  of  opinion  that  the  objections, 
or  any  or  either  of  them,  ought  to  have  prevailed,  the 
order  of  removal  was  to  be  quashed  for  deficiency  in  the 
examination.  If  otherwise,  the  orders  of  removal  and  of 
sessions  to  be  confirmed. 

Cowlings  in  support  of  the  order  of  sessions,  urged,  as 
to  the  sufficiency  of  the  complaint,  the  power  which  an 
assistant  overseer  might  have  to  lay  the  information  on 
behalf  of  the  other  parish  officers,  and  the  adoption 
of  it  by  them,  as  in  the  preceding  case.  By  stat.  4  & 
5  W.  4.  c.  76.  s.  46.  (explained,  as  to  the  word  "  offi- 
cers," by  s.  109.)  the  Poor  Law  Commissioners  may 
direct  the  guardians  of  any  union  to  appoint  an  assistant 
overseer,  and  may  define  his  duties.  The  assistant  over- 
seer therefore  is,  to  some  extent  at  least,  a  lawful  agent 
of  the  overseers  in  a  union.  Evidence  was  heard  in  this 
case ;  and  it  may  have  been  proved  that  a  part  of  his 
duty  was  to  lay  the  complaint  of  chargeability,  or  that 
he  did  it  by  the  immediate  direction,  or  even  in  the 
presence,  of  the  overseers.  It  was  not  necessary  that 
the  information  should  be  drawn  up  in  writing ;  and  it 

VOL.  V.   N.  s.  i<  o 
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The  QvKEjr 


FafaMtf  r.     appears  from  R^na  t.  The  Jadicet  of  BmeUmgkam^ 
shire  {a)  that,  if  there  has  been  a  complaiot  on  wbidi 
the  justiceis  have  acted,  this  Coart  vill  Dot  eoquiffe 
Tlwlniuiiiit-    QiiiiQi^iy  irhether  all  the  fiurts  necessaiy  to  sustain  it 
can  be  made  apparent. 

The  objection  as  to  the  pajrment  of  rent  is,  in  sub- 
stance, that  the  words  <*  I  paid  rent  for  the  whole  time 
of  my  tenancy  "  do  not  necessarily  imply  a  payment  of 
the  before  mentioned  rent,  amounting  to  19/.  Bat  thb 
is  merely  a  critical  view  of  the  examination.  The  ses- 
sions, before  whom  the  whole  eridence  was,  have  over* 
raled  the  obgection,  and  fimnd,  in  eflect,  that  the  pauper 
did  pay  the  requisite  amount  of  rent.  This  Court  will 
not  presume,  from  the  examinati<ms,  that  one  rent  was 
agreed  for  and  another  paid.  An  unlettered  man 
making  a  deposition  cannot  be  expected  to  speak  with 
the  exactness  which  this  objection  demands. 

R.  Hailj  contra.  As  to  the  first  point,  Dixon  is  stated 
to  be  **  general  assbtant  overseer  of  the  poor  of  the 
Pteston  union,  of  which  union  the  township  of  Presian  " 
**  is  part"  That  does  not  shew  any  agency  in  Dixon  for 
the  township  of  Preston.  The  guardians  of  the  union 
could  not  appoint  an  officer  for  the  purpose  of  making  re- 
movals from  an  individual  township :  they  have  nothing 
to  do  with  removals,  and  cannot  direct  a  complaint. 
IPatJeson  J.  I  do  not  know  what  the  assistant  overseer 
of  a  union  is:  a  union  has  no  overseers.]  If  Dixon  has 
any  authority,  he  has  misstated  it ;  and  the  case  is  then 
like  Ex  parte  The  Overseers  ofHafJilej/  {b).  The  com- 
plaint does  not  purport  to  be  made  by  an  agent.     The 

(n)  3  Q.  B.  sea  807.  (h)  1  DokI  4>  Lovrndet,  67S. 
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overseers  are  not  shewn  to  have  adopted  that  particular  Queen's  .SmcA. 

proceeding ;  and,  if  they  had,  that  which  was  originally  1_ 

a  nullity  cannot  be  confirmed  ;  Co.  Litt.  295  6.,  Shep.  ^*  ^^"^ 

Toiichsi.  SIS.    IPaitesonJ.   Suppose  there  appeared  no  The  inhrfrfu 

ftntt  of 

description  of  the  party  informing^  bat  the  magistrates 
were  satisfied  that,  in  point  of  fact,  he  had  authority  to 
inform.]  If  he  really  had  none,  and  the  objection  was 
brought  to  the  notice  of  the  justices,  their  decision  would 
not  cure  it;  though,  if  the  defect  was  unknown  to  them, 
the  case  might  be  different,  according  to  Eegina  v. 
Altemun  {a).  {Patteson  J.  If  we  think  the  sessions 
right  in  other  respects,  we  shall  probably  say  they  were 
satisfied  in  the  beginning  that  the  assutant  overseer  had 
authority.] 

The  examination  does  not  state  the  requisite  pay- 
ment of  rent  Begina  v.  Tke  Recorder  qfPontefract  (b) 
shews  the  accuracy  with  which  an  examination  ought  to 
follow  the  statute  under  which  this  kind  of  settlement  is 
claimed.  Consistently  with  this  examination  the  pauper 
may  not  have  paid  ^the''  rent  for  the  house,  accord- 
ing to  Stat.  59  G.  S.  c.  50.  ( Whigham  and  Pashley  on  the 
same  side  were  not  heard.) 

Lord  Denman  C.  J.  I  cannot  find  enough  stated 
here  to  give  a  settlement  It  does  not  appear  what 
rent  was  paid.  I  am  sorry  that  the  omission  of  one 
little  word  should  make  the  difierence ;  but  it  does  so. 
The  orders  must  be  quashed. 

Patteson,  Wiluams  and  Coleridge  Js.  concurred. 

Orders  quashed  (c). 

(a)  10  ji.  ^  B.  699.  (6)  2  Q.  B.  548. 

(c)  See  the  preceding  tnd  next  two  cases. 

3o  2 
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The  QcEEN  against  The  Inhabitants  of  St. 
Olave^s,  Southwark. 

l^N  appeal  against  an  ordar  of  two  justices  lemoTing 
James  JFalier  from  the  parish  of  &.  Olaot^  South" 
work,  to  the  parish  of  &.  Mary  MagdalcMj  Benmondsey^ 
both  in  the  oomity  of  Storey^  the  sessions  discharged 
thfe  order,  sabgect  to  the  opinion  of  this  Court  upon  the 
following  case. 

The  removal  was  made  upon  the  examination  of  the 

•<  The  ehprch-    pauper,  James  HaUrer,  shewing  that  be  had  gained  a  settle- 


a     ment  in  the  appellant  parish  in  1818  by  renting  a  tene- 
ati^^'^   mentyandstating  thathehaddonenoacttogain  asubse- 


BMHrnifrom   .    qg^^  setdemenL    There  were  four  grounds  of  appeal; 
?*^  ^       the  first  objected  to  the  order  of  remoral  and  examin- 


Aftatcmnt,  ^^  ^  insufficient;   the  second  and  third  denied  xhe 

u  groandt  or 

appni,  that  the  settlement  Stated  in  the  examination;  and  the  fourth. 


of  St.  Gementf  in  the  town  or  borough  of  Ipswickj  in 
the  county  ofSuffbU,  and  hired  the  same  of  a  Mr.  Gar- 


tenant  of  a         which  was  the  ground  applicable  to  the  present  case, 

bouse  ACf  oe-  

cupied  it  for  was  iu  the  following  terms.  ^  That  the  said  J.  Walker j 
and  «/»(<"  the  ^^  ^^  about  the  month  of  May  in  the  year  1821,  became 
J^^Jj^j^"*"    tenant  of  a  house  situate  in  Fmr  Street^  iu  the  parish 

fcvpect  of 
such  bottie^ 
does  not  shew 
a  settlement  bj 

bang  charged     rard  at  the  yearly  rent  of  15/.,  and  occupied  and  re- 
set^ and  paying 
public  uses.      Sided  therein  for  upwards  of  seven  months,  and  paid 

Ac,  witbin 

Stat.  3  A  one  or  more  of  the  parochial  rates  or  taxes  in  respect 

r.  1 1.  s.  6.         ^^  ^^  ^'^  house  so  situate  in  F(»re  Street  in  the  said 

parish  of  St.  Clement^  Ipswiciy  and   thereby  gained  a 

settlement  in  such  last  mentioned  parish." 

On  the  hearing  of  the  appeal,  the  respondents  proTed 
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the  settlement  in  the  appellant  parish  as  set  forth  in  the  Qwen't  Benek. 


1844. 


examination:    and  the  appellants  opened  their  case, 
setting  up  a  subsequent  settlement  in   the  parish  of    '^^  Qoitv 
St.  Clement^  Ipswich.     Whereupon  the  counsel  for  the    The  Inhabit, 
respondents  objected  that  the  statement  of  the  ground    Sr.  Olavb*!. 
of  appeal  was  insufficient,  on  the  ground  that  it  was 
not  stated  therein  that  the  pauper  was  ever  rated  to  or 
charged  with  any  parochial  rates  or  taxes.     Secondly, 
that  it  did  not  state  that  the  pauper  paid  his  share  of 
parochial  rates  or  taxes.  (The  third  and  fourth  grounds 
are  not  material.)     Fifthly,  that  it  did  not  specify  what 
description  of  parochial  rates  or  taxes  the  pauper  paid. 
And,  sixthly,  that  it  did  not  sufficiently  state  the  time 
at  which  any  such  tax  was  paid  by  him.     The  Court  of 
quarter  sessions  was  of  opinion  that  the  statement  of 
the  ground  of  appeal  was  sufficient;   that  it  gave  the 
requisite  information  to    the  respondent  parbh  with 
sufficient  particularity,  and  sufficiently  stated  the  con- 
stituent parts  of  the  settlement  relied  upon,  and  was 
not  calculated  to  mislead :  and,  after  hearing  evidence 
of  the  occupation  by  and  residence  of  the  pauper  of 
and  in  a  house  in  Fore  Street  in  the  said  parish  (above 
the  yearly  value  of  10/.)  from  the  middle  oi  Mat;  1821 
to  the  November  following,  and  his  continued  residence 
in  the  said  parish,  but  not  in  the  same  tenement,  for 
several  months  longer,  of  his  being  rated  to  the  poor- 
rate  of  the  said  parish  in  June  and  September  1821  for 
the  said  bouse,  and  of  his  duly  paying  such  rates  re- 
spectively in  Jiily  and  October  1881,  they  quashed  the 
order  of  removal,  subject  to  the  opinion  of  this  Court. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  statement  of  the  ground  of  appeal  was  suf- 
ficient, and  gave  the  requisite  information  to  the  re- 
So  3 
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not  calculated  to  nuslead :  and,  if  the  Court  should  be 

Tbm  Q0BV     ^f  opinion  that  the  ground  of  appeal  was  snfficiendy 
Hie  IniMbit.    gtated,  then  the  order  of  sessions  was  to  be  oonfirmed ; 
Si.  Ol4v«v    bat,  if  the  Court  should  be  of  a  ooatraiy  qMnion,  to  be 
quashed  &c. 

The  certiorari  in  thb  case  required  the  justices  to 
send  up  **  all  and  singular  orders,  made**  &c.  ^  be- 
tween the  Inhabitants  of  the  parish  of  SL  Mmy  Mag-- 
dalen'*  &c^  <' appellants,''  and  '' the  InhabitanU  of  the 
parish  of  Si*  (Have  **  &c^  ^  respondents,  toothing  the 
settlement ''  &c.  The  order  of  sessions  returned  under 
the  writ  described  the  appeal  as  made  ^  by  and  on 
behalf  of  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Si.  Mary  MagdaUn^  &c. 

WaUingety  in  support  of  the  order  of  sessions.  First, 

j  the  appellants  are  described  in  the  certiorari  as  ^  the 

\  inhabitants  of  the  parish  of  SL  Mary  Magdalen  "  &c. ; 

I  in  the  order  of  sessions,  as  '^  the  churchwarders  and 

ij  overseers  of  the  poor  of  the  parish  "  &c.     Proceedings 

i] 

)  to  be  removed   by  certiorari   must  be  properly  de- 

I* 

scribed  in  the  writ;  2  Nol.  P.  JL  591.;  citing  Bex 
v.  Hedingham  Stble{a)  and  Regina  v.  Barkitig{b). 
Eegina  v.  Plini  (c)  is  to  the  same  e£GecL  The  difierence 
is  not  immaterial ;  because  no  person  except  the  parish 
officers  has  a  right  to  appeal,  at  least  since  stat.  4  & 
5  fV.  4.  c.  76. ;  Segina  v.  Colbeck  (d).  [Lord  Den- 
man  C.  J.  It  is  the  invariable  practice  at  the  Crown 
office  to  describe  appellants  in  the  certiorari  in  this  form. 

(a)  Burr.  S.  C  112.  (6)  2  Salk.  452. 

(c)  2  Ld.  Ra*j.  82a  {d)  12  A.  ^  E.  161.     • 
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M.  Chambers^  for  the  respondents,  cited  Retrina  v.  Ford-    QuseH't  BgHch. 

1844* 
ham  (a).     Lord  Denman  C.  J.    There  is  no  variance.  ___[ 

The  churchwardens  and  overseers  are  the  agents  of  the  ^**®  Q««w 
inhabitants.  And  Resina  v.  Fordhamia)  is  a  direct  The  Inhdnt- 
authority  as  to  the  time  of  taking  the  objection.]  As  to  St.  OlatxV 
the  fourth  ground  of  appeal,  it  is  true  that,  to  gahi  a  set- 
tlement, under  stat.  3  &  4  fV.  Sf  M.  c.  11.  5.  6.,  a  party 
must  ^'  be  charged  with ''  as  well  as  **  pay  "  his  share  of 
the  public  taxes  or  levies  of  the  parish.  But  here  is  a 
virtual,  though  not  a  formal,  statement  that  the  party 
was  charged.  The  Court  will  infer  the  fact,  though  not 
expressly  stated,  on  the  principle  acted  upon  in  Re^ 
gina  V.  Pilktngtoti  (by  It  is  clear  that  the  premises 
were  rated.  IPalleson  J.  To  make  a  good  rating, 
must  not  some  person  be  rated?  Can  you  rate  the 
house  ?J  According  to  Si.  Mary  le  More  v.  Heavy- 
tree  {c)  that  may  be  done.  [Coleridge  J.  How  does  it 
appear  that  any  rate  was  made  during  the  pauper's  oc- 
cupation ?  He  was  only  seven  months  in  the  house.  He 
may  have  paid  the  rates  the  day  he  came  in.]  It  must 
be  supposed  that  the  rates  which  he  paid  were  made 
during  his  occupation.  [Lord  Denman  C.  J.  We  had 
rather  not  draw  that  inference.] 

M.  Chambers  (with  whom  was  Corner)y  contra,  was 
stopped  by  the  Court. 

Per  Curiam  (d). 

Order  of  sessions  quashed  {e). 

(a)  II  j1,^E.  73.  79,  80.  (6)  Ant^,  p.  €62. 

(c)  *2  Salk,  478.   But  see,  :•.•.  to  this  case,  Rex  ▼.  Walmli^  Caid,  SS.  37. 

id)  Lord  Denman  C.  J.,  PaUeton,  Williams  and  Coleridge  Js. 

(e)  Seo  tho  next  and  two  preceding  caiies. 

3  o    4 
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The  Queen  against  The  Inhabitants  of  the 
To^vnship  of  Leeds. 

(Washton  against  Leeds.) 
Assuming  Out    /^N  appeal  against  an  order  of  two  justices  (dated 

A  wife  may  be      \-r  .»».-■  ^  . 

January  18th,  1843)9  removing  lAfdta  Morgan^  and 
Margaret^  Thomas^  John  and  Atm^  her  children,  from  the 
township  of  Leeds^  in  the  borough  ofLeedSf  in  the  county 
of  York,  to  the  township  of  WaslUon^  in  the  North  Riding 
of  the  said  county,  the  sessions  quashed  the  order,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case. 

The  examinations  on  which  the  said  order  of  removal 
was  made  were  taken  down  in  writing  on  the  same 
sheet  of  paper  on  which  the  said  order  was  written, 
except  the  examination  of  George  Smithy  which  was  on  a 
separate  sheet ;  and  which  said  examinations  were  in  the 
words  following. 

"  Borough  of  LeedSj  in  the  county  of  York.  The 
examination  of  John  Morgan  of  Leeds^  taken  upon  oath 
at  the  Court  House  in  Leeds  in  the  said  borough,  the 
18th  day  q{  January  1843,  before  vls^  ^Anthony  Titley 
and  Griffith  Wright^  Esquires,  two  of  her  Majesty's 
the  peace  in  and   for  the  said   borough. 

Who 


remored  to  her 
mAiden  settle- 
ment without 
her  husband  by 
consent  of 
both,  such  con- 
sent is  not  to 
be  inferred 
from  eiamin- 
ntions  of  the 
husband  and 
wife  taken  at  \ 
the  nme  time 
before  the  re- 
mcmng  jus- 
tices, in  which 
the  husband 
states  his  con- 
sent, and  the 
wife  says 
nothing  on 
the  subject, 
llie  first 
eiami  nation 
purported,  by 
the  heading,  to 
be  taken  by 
the  justices 
touching  tlie 
settlement  of 
J,  M.,  the 

husband:  other  justices    of 
material  ones 

purported  to  be  touching  the  place  of  his  last  lawful  settlement. 

taken  **  at  tlie 

time, place, and  saith  as  follows,  xizmi  I  live  No.  12,  Back  Box  Street** 

in  manner, 

aforesaid  :  "  but  one  of  these  related  entirely  to  the  wife*s  maiden  settlement,  and  the  order 
removed  her  and  her  children,  and  not  the  husband.  Held,  that  the  examinations  were 
not  on  that  account  objectionable,  on  appeal  against  the  order. 

The  examinations  stated  that  the  husband  and  a  parish  officer  had  diligently  enquired 
in  all  likely  places  for  tlie  husband*s  settlement,  but  had  not  found  any,  and  believed  be 
liad  none.  Held,  that  the  search  was  sufficiently  stated,  and  that  the  examinatioDs  were 
not  defective  for  omitting  to  shew  with  more  certainty  that  the  hu&band  had  not  a  settlement 
in  Scotland,  Irelnwi,  The  hie  cf  Man,  See,  to  which  he  and  his  family  might  have  been 
removed  under  stat.  50  G,  3.  c.  V2.  s.  33. 
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&C    ^^  I  liave  a  wife  called  Lydia^  whose  maiden  name  QuHti»  Bn%ek. 
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was  Za/dia  Miller.  I  was  lawfully  married  to  her  at 
Masham  parish  church  about  fourteen  years  ago.  I  The  Qoibn 
have  four  children  by  her,  all  bom  in  lawful  wedlock;  The  Inhabiu 
namely,  Margaret^  aged  twelve  years,  ThomaSf  aged  {.um. 
eight  years,  John^  aged  four  years,  and  Ann^  aged  one 
year  and  nine  months ;  all  of  whom  are  unemancipated, 
and  never  gained  a  settlement  for  themselves*  I  am 
now  living,  residing  and  inhabiting,  and  have  for  the 
lost  forty  days  been  living,  residing  and  inhabiting, 
with  my  said  wife  and  children,  in^  and  we  are  actually 
chargeable  to,  the  township  of  Leeds  aforesaid.  I  never 
gained  a  settlement  in  my  own  right.  My  father  and 
mother  were  called  James  Morgan  and  Ellen  Morgan* 
I  never  heard  where  they  were  married.  They  neither 
of  them  ever  gained  a  settlement  in  England^  or  had 
any  place  of  settlement  in  England^  to  my  knowledge  or 
belief,  either  derivative  or  acquired.  I  never  knew  the 
place  of  my  birth,  though  I  hfive  made  diligent  search 
and  enquiry  to  ascertain  it.  My  father  died  about 
twenty  four  years  ago ;  and  my  mother  died  about  eight 
years  ago.  I  am  now  aged  tliirty  two  years.  In  the 
month  of  October  last,  I  assisted  George  Smith  in  en- 
deavouring to  discover  my  place  of  settlement,  and 
in  enquiring  after  the  place  of  settlement,  if  any,  of  my 
father  and  mother:  and  we  enquired  of  all  persons, 
and  searched  in  all  likely  places,  to  find  a  place  of  set- 
tlement for  me,  but  without  success ;  that  we  could  not 
discover  any  setdement  for  me,  and  I  believe  I  never 
had  any.  I  hereby  consent  and  agree  that  my  said  wife 
and  children  shall,  without  me,  be  removed  to  the  town- 
ship of  fVashton^  m  the  county  of  Yorky  that  being  the 
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Ftbime  v.      last  place  of  ber  maiden  settlement  at  and  immediately 
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before  my  intermarriage  with  her:  and  I  pray  that  such 

The  QuttM     removal  may  be  forthwith  ordered  and  made  acccmiing 

Tbt  Inhabit,    to  law.    Jokn  MoTgon.    Sworn,''  &c. 

LiiM.  *^  The  examination  of  IJfdia  Morgan^  taken  upon 

oath  at  the  time,  place  and  in  manner,  aforesaid  :  who 

says  that  I  am  the  wife  of  the  above  named  Jokn  Morgan. 

I  never  gained  a  settlement  for  myself.    I  am  now  aged 

thirty  two  years.     I  am  the  lawful  daughter  of  the 

under  mentioned  John  Miller. 

<<  The  mark  of  lA^dia  x  Morgan.     Sworn,"  &c. 

<*  The  examination  otjohn  Miller^  taken  upon  oath  at 
the  time,  place  and  in  manner  aforesaid:  who  says,'' 
&c  (This  was  the  deposition  of  the  wife's  fisober,  and  re- 
lated wholly  to  her  maiden  settlement) 

*<  The  examination  of  George  SmiM,  one  of  the  over- 
seers of  the  poor  of  the  township  of  Leeds^  in  the  said 
borough,  taken  upon  oath  at  Leeds**  &c.,  ^*  on"  &c., 
**  before  us,  two  of  her  Majesty's  justices  "  &c.,  **  touch- 
ing the  last  place  of  the  legal  settlement  of  John  Morgan 
and  Ij^ia  his  wife,  and  their  children ;  who  saith  as 
follows,  viz.:  That  I  have,  together  with  the  said 
J.  Morgan^  made  diligent  search  and  enquiry,  with  the 
object  of  discovering  and  ascertaining  whether  the  said 
J.  Morgan  hath  any  legal  settlement ;  and  that  I  have 
not  been  able  to  dbcover  or  ascertain  that  the  said 
J.  Morgan  hath,  either  by  his  own  act,  or  the  act  of  his 
parents  or  their  ancestors,  or  otherwise,  acquired  any 
settlement;  or,  if  any  such  settlement  have  been  ac- 
quired, I  verily  believe  that  the  same  is  not  known, 
and  cannot  in  any  manner  be  ascertained.  Geon^c 
Smith.    Sworn,"  &c 
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The  following  were  grounds  of  appeal  on  which  the   QuemCi  Bench, 
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appellants  relied.  1.  (a)  ^^  That  the  said  paupers  appear 

on  the  said  examinations  to  be  the  wife  and  uneman-     '^^  Quskm 

T. 

cipated  children  of  one  J.  Morgan^  and  to  have  been    Tlw  inhtbit- 

...  •oto  ^ 

living  with  him  at  the  time  when  the  said  examinations        J^mn*. 

were  taken,  to  wit  on  the  18th  day  oi  January  last;  and 
it  does  not  appear,  on  the  said  examinations,  that  the 
said  J.  Morgan  is  not  a  person  born  in  Scotland^  or 
Ireland,  or  in  the  Lk  of  Man^  or  &i%,  or  in  either  of 
the  Isles  of  Jersey  or  Guernsey^  or  that,  bebg  bom  in 
one  of  the  countries  or  isles  aforesaid,  he  has,  or  has 
gained,  a  settlement  in  England  the  place  whereof  is 
unknown."    ^^  And  that  the  said  evminations  shew  a 
greater  probability  of  the  said  paupers  being  the  wife 
and  unemancipated  children  of  a  person  born  in  Scotland 
or  Ireland^  or  one  or  other  of  the  said  isles,  who  has  not, 
nor  has  gained,  any  settlement  in  England^  than  of  their 
being  the  wife  and  children  of  a  person  bom  in  England 
who  has  no  settlement  in  England,  or  a  person  who  has 
a  settlement  in  England  the  place  whereof  is  unknown, 
or  a  person  bora  in  any  other  part  of  the  world  than  in 
one  or  other  of  the  said  countries  and  isles  hereinbefore 
mentioned,  or  a  person  born  in  any  of  the  said  countries 
or  isles  who  once  had,  but  who  on  the  said  18th  day 
of  January  last  had  not,  any  settlement  in  England.'' 
2.  "  That  the  said  examinations  do  not  shew  that  any 
search  or  enquiry  has  been  made  by  the  overseers,"  &c., 
*^or  by  any  person  or  persons  whatever,  to  ascertain 
whether  the  said  J.  Morgan  is  a  person  bom  in  Scotland 
or  Ireland,  or  in  the  Isle  of  Man,'^  &c.    3.  (In  sub- 
stance).   That  the  examinations  do  not  shew  where  or 

(a)  Tho  grounds  were  stated  at  considerable  lengtli ;  the  above  ex- 
tracts contain  all  that  is  deemed  material  to  this  report. 
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Voiumt  V,      how  J.  Morgan  and  G.  Smith  have  searched  for  a  place 
*       of  settlement,  or  that  sufficient  search  has  been  made. 

The  Qottir  4.  u  That,  although  the  said  examinations  shew  that  the 
The  Inhabit-  said  Lydia  Morgan  and  her  said  children  were  living  with 
Lkius.  her  said  ^husband  in  the  said  township  of  Leeds  at  the 
time  when  the  said  examinations  were  taken,  to  wit  on  " 
&c.»  '*  yet  it  does  not  appear  on  the  said  examinations 
that  the  said  pauper,  Lydia  Morgan^  consented  to  be 
removed  to  the  said  township  of  Washton^  or  consented 
to  be  removed  at  all,  without  her  husband,  the  said  John 
Morgan.*^  5.  ^^  That  the  said  examinations  are  in- 
formal, insufficient  and  bad,  in  respect  of  other  roattei-s 
besides  those  to  which  the  preceding  grounds  of  appeal 
relate,  and  that  the  said  examinations  do  not  shew  a 
good  and  sufficient  cause  for  the  removal  of  the  said 
paupers  from'*  &c.  "to**  &c.  6.  ««  That  the  ex- 
aminations whereon  the  said  order  of  removal  was 
made  were  not  duly  taken  by  the  said  Anthony  Tiiley 
and  Griffith  Wright^  Esquires,  the  two  justices  by  whom 
the  said  order  of  removal  was  made." 

When  the  appeal  came  on  to  be  heard,  the  appel- 
lants insisted  that  the  examinations  were  insufficient  to 
warrant  the  order,  on  the  fourth  ground  of  appeal  above 
stated.  The  appellants  also  claimed  a  right  to  insist, 
under  the  fifth  and  sixth  grounds  of  appeal,  that  the 
order  ought  to  be  quashed,  inasmuch  as  it  appeared,  on 
looking  at  the  said  examinations,  including  the  headings 
thereof  that  the  examinations  of  John  Morgan^  Lydia 
Morgan^  and  John  Miller  were  not  taken  in  the  matter 
to  which  the  order  relates ;  and  that  the  remaining  ex- 
aminations were  insufficient  to  support  the  said  order. 
No  authorities  were  cited  by  counsel  on  either  side  on 
any  of  the  above  points.     On  the  objections  so  taken 
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under  the  fourth,  fifth  and  sixth  grounds  of  appeal,  the  Queen^s  Bench. 
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sessions  quashed  the  order,  subject  to  the  opinion  of 

this  Court.     The  appellants  also  insisted  that  the  ex-     The  Qomr 

aminations  were  insufficient  to  warrant  the  said  order  on     The  Inhabit- 

ants  of 
the  first,  second  and  third  grounds  above  stated.     The 

sessions  expressed  an  opinion  against  these  objections, 

but  gave  leave  to  the  appellants  to  include  those  other 

grounds  as  well  as  the  objections  taken  under  the  fourth, 

fifth  and  sixth  grounds  in  the  case. 

If  this  Court  should  be  opinion  that  all  the  objections 
so  taken  by  the  appellants  ought  to  have  been  over- 
ruled, then  the  order  of  sessions  was  to  be  quashed  and 
the  order  of  removal  to  be  affirmed.  If  the  Court 
should  think  the  objections  or  any  of  them  fatal  to  the 
order  of  removal,  then  the  order  of  removal  to  stand 
quashed,  and  the  order  of  sessions  to  be  affirmed. 

The  case  was  argued  in  this  term  (a). 

Bliss  and  Siapletan^  in  support  of  the  order  of  sessions. 
1.  As  to  the  separation  of  husband  and  wife :  assuming 
that  the  wife  consented,  the  separation  was  lawful  ac- 
cording to  Rex  V.  Eltham  (b) :  but  the  authority  of  that 
case  was  much  questioned  in  Rex  v.  Leeds  {c) ;  and  the 
decision  may  probably  be  reviewed.  (The  judgment  of 
the  Court  makes  it  unnecessary  to  report  this  part  of  the 
argument  more  fully.)  2.  Even  if  the  power  to  separate 
husband  and  wife  existed,  the  justices,  before  exercising 
it,  should  have  satisfied  themselves  that  the  husband 
was  not  born  in  Scotland  or  Ireland^  or  any  other  of  the 
places  mentioned  in  stat  59  G.  3.  c.  12.  s.  SS*^  in  which 
case  the  family  might  all  have  been  removed  together. 

(a)  Jpril  20ch.     Before  Lord  Denman  C.  J.,  PMteton,  WilUamSj  and 
jrightman  Ja. 

(b)  5  Eatt,  1  IS.  (c)  ^S.^AkL  498. 
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.    r«iMM  F.       3.   By  the  examiDations  it  appears  that  the  jnatiGea 
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made  their  order  without  inquiring  into  any  settlement 
Thm  QuBiM  but  that  otJohn  Morgan  ;  for  all  the  examinations,  ex- 
Tlitlnlwbit.     cept  Smith%  are  headed  as  referring  to  John  MorgatCs 

settlement  only ;  and  SmitVs  does  not  in  fact  relate  to 

any  other. 


IL  Hall  and  PaMey^  contra.  As  to  the  third  objeo 
tion ;  the  proper  subject  of  enquiry  in  the  first  instance 
was  the  settlement  of  the  husband.  His  examination 
professes  to  turn  upon  that;  the  next  two  are  not 
headed  as  relating  to  any  settlement.  And  it  is  the 
complaint  that  determines  the  subject  matter  of  inquiry. 
Before  stat.  4  &  5  fF.  4.  c.  76.,  no  dispute  of  this  kind 
could  have  arisen;  for  no  written  examinations  were 
necessary :  the  only  question  would  have  been  what  was 
the  complaint,  and  what  order  was  drawn  up.  And 
now,  that  which  is  termed  the  caption  is  no  necessary 
part  of  the  examinations,  but  is  simply  an  ear-mark.  An 
examination  is  merely  the  minute  of  a  person  taking 
down  answers,  not,  like  an  affidavit,  a  document  de- 
riving its  effect  wholly  and  independently  from  the 
matter  contained  in  it.  The  distinction  is  pointed  out 
in  Caudle  v.  Seymour  (a).  If  there  was  a  mistake  here, 
it  is  not  more  material  than  that  in  Regina  v.  Silk" 
stone  (£),  which  the  Court  held  not  to  be  fatal.  As  to 
the  possibility  of  a  settlement  in  Scotland  or  Ireland^  the 
examinations  state  enough  to  throw  the  burden  of  prov- 
ing such  a  settlement  on  the  other  side.  On  a  question 
as  to  the  settlement  of  a  child,  it  has  been  held  that  the 
maiden  settlement  of  the  motlier  prevailed  against  the 
birth  settlement,  though  it  was  not  ascertained  whether 

(a)  i  Q.  S.  889.  (6)  2  Q.  JS.  o20. 


/ 
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or  not  the  father  had  a  aettlement ;  Rex  -v.  St.  Mary^  Qveen*M  Btnck. 

1844« 
Leicester  {a).    The  mother's  maiden  settlement,  there-  !___ 

fore,  in  a  case  like  the  present,  must  be  looked  to,  -'^^  Qvuir 
rather  than  the  alleged  possibili^  of  the  father  being  ^^^  inhabit- 
a  native  of  Ireland  or  Scotland.  [Patteton  J.  The  Lnos. 
objection  seems  to  be  that,  before  this  order  was 
made,  the  register  of  every  parish  in  the  kingdom 
should  have  been  searched.]  As  to  the  separation 
of  husband  and  wife,  the  wife's  consent  is  not  stated 
on  oath,  nor  is  that  necessary:  all  the  parties  were 
before  the  removing  justices;  the  husband,  in  the  wife's 
presence,  consented  to  the  separation,  and  prayed  that 
the  removal  might  be  ordered.  It  is  sufficient  that 
she  acquiesced.  It  must  be  taken  that  this  was  evi- 
dence of  consent  with  which  the  removing  justices 
might  be  satisfied.  And,  if  such  consent  was  given,  the 
removal  is  justified  by  the  decision  in  Bex  v.  Eltham  (6), 
which  has  never  been  overruled,  and  is  supported  by 
note  {a)  to  Rex  v.  Eastbourne  (c).  (The  further  argu- 
ment on  this  point  is  omitted.)  At  all  events  the  two 
children  who  are  above  the  age  of  nurture  must  be 
removed  to  the  maiden  settlement 

CkiT.  adv.  vult. 

Lord  Demman  C.  J.,  in  the  ensuing  vacation  {May 
10th),  delivered  judgment  as  fpUows. 

The  endeavour  in  this  case  was  to  induce  the  Court 
to  review  the  decision  in  Rex  v.  Eltham  (£).  But  the 
point  cannot  arise,  for  want  of  any  statement  of  consent 
on  the  part  of  the  wife.  The  rule  for  quashing  the 
order  of  sessions  must  therefore  be  discharged. 

Order  of  sessions  confirmed. 

(a)  S  j1,  wJ  R  644.  (6)  5  East^  113. 

(c)  4  Eatit  103. 


9S4  Q.a    £A8T£R  TERM, 

FUume  F.  •        Lord  Denman  C.  J^  in  Trinity  term  {June  3d)  1844-, 
delivered  the  further  judgment  of  the  Court  as  follows. 


The  QouN         In  jjjjg  ^^^  ^jjg  order  of  sessions  was  confirmed  on 


▼. 


The  Inhabit-    the  Single  ground  that  the  wife  had  not  consented  to  be 

■oti  of 

1^  Luot.  removed  without  her  husband,  and  that,  at  all  events, 
such  consent  was  necessary  to  a  valid  removal,  assuming 
that  it  would  be  valid  under  any  circumstances.  The 
Court  did  not  then  recollect  that  this  ground  of  decision 
does  not  apply  to  two  of  the  children,  who  are  above  the 
age  of  nurture.  As  to  them,  it  becomes  necessary  to 
consider  the  other  points  of  the  case. 

One  of  them  arises  upon  the  examinations  of  the 
father  and  mother,  and  one  Miller^  which  it  is  said 
were  taken,  as  appears  by  the  heading,  touching  the 
lawful  settlement  of  the  &ther ;  whereas  the  order  of  re- 
moval is  of  the  wife  and  children  to  the  wife's  maiden 
settlement,  and  the  examinations  should  have  been 
headed  accordingly.  We  think  that  this  point  is  not 
tenable.  An  enquiry  into  the  father's  settlement  was 
necessary  in  this  case,  and  was  the  foundation  of  the 
proceedings ;  for,  until  it  appeared  that  his  settlement 
could  not  be  discovered,  the  wife's  settlement  was  im- 
material ;  and,  when  it  did  so  appear,  the  rest  of  the 
enquiry  followed  as  of  course.  The  heading  of  an 
examination  may  doubtless  be  important  with  regard  to 
an  indictment  for  perjury,  and  for  the  purpose  of 
shewing  that  it  was  taken  in  a  matter  where  the  justices 
had  jurisdiction.  Here  the  heading  sufficiently  shews 
jurisdiction :  and  it  is  true  so  far  as  it  goes ;  for  there  was 
an  enquiry  touching  the  settlement  of  the  father ;  but 
there  was  also  a  further  enquiry,  arising  out  of  the  first 
enquiry,  which  b  not  noUced  in  the  heading.  If  that 
further  enquiry  bad  been  unconnected  with  the  first,  the 
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case  would  have  been  very  difierent;  but,  as  it  is,  we  Queen's  Bench, 


1844. 


think  it  to  have  so  entirely  arisen  out  of  that  first  en- 
quiry, that  we  must  hold  the  examination  to  have  been     The  Quum 

sufficiently  taken  and  headed.  The  inhabit- 

ants of 
The  second  point  is  also  untenable.     It  appears  from        Licos. 

the  examinations  that  diligent  enquiries  were  made  to 
ascertain  the  father's  settlement.  The  precise  nature  of 
those  enquiries  need  not  be  stated.  Then  it  is  said  that 
these  examinations  do  not  negative  the  father's  having 
been  born  in  Scotland  or  Ireland^  or  &/%,  or  Guernseijf 
or  Jersey,  The  answer  is,  that  they  shew  it  is  not 
known  where  he  was  born.  Ic  is  obviously  impossible 
to  negative  his  birth  in  the  places  mentioned,  except  by 
shewing  where  he  was  born.  It  would  be  absurd  to 
require  a  search  in  every  town  and  village  in  Sc&Uandf 
Ireland^  &c. ;  and,  even  if  such  search  were  made,  the 
result  would  be  any  thing  but  certain.  The  same 
answer  applies  as  to  the  supposed  necessity  for  search- 
ing every  parish  register  in  England. 

We  are  therefore  of  opinion  that  the  order  of  re- 
moval is  good,  and  ought  to  have  been  confirmed,  so 
far  as  regards  the  two  children  above  the  age  of  nur- 
ture, and  that,  to  that  extent,  the  order  of  sessions 
ought  to  be  quashed ;  but  to  remain  confirmed  ds  re- 
gards the  wife  and  the  other  children:  and  the  rule  of 
this  court  must  be  amended  accordingly. 

Order  of  sessions  quashed  as  to  the  two 

elder  children;   in  all  other  respects, 

confirmed  {a), 

(a)  See  tlie  three  preceding  cases. 
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Apra99±. 


The  Queen  agatrnt  Richabds,  Bibd,  and  Others. 


TbeRttuntoA    A   HABEAS  corpus  issued  in  this  term,  commanding 

habcM  corpus       jl^L 

itoied  tint  tbe  the  keeper  of  the  house  of  correction  at  Lei- 


I  for  cesier  to  bring  up  the  bodies  of  Joufk  Richards^  John 
hj  wamnt  of  a  Bird^  Jame9  Walker  and  William  Bird^  committed  and 
fo^^the  re-  de^in^  hi  the  said  prison,  with  the  days  and  causes  of 
r^ii^^  dieir  bemg  detamed  &C.,  to  undergo  8cc  Tbe  keeper 
tte  jortice,  on    returned  as  follows. 

wliicfa  the  wv- 

nmt  purported        LeicesUrskire  to  wit.     I  Join  AUen^  the  keeper  &c.« 

to  proceed,  for 

AD  offence         do  Certify  and  return  &c.,  that,  before  the  coming  to 

under  ttAt,  4  {?• 

4.  c  34.  «.  s.'  me  of  the  said  writ,  that  is  to  say  on  the  8th  day  of 

oouTid^  WAS,  4?^^  ^  ^«  1844,  James  Walker  and  William  Bird  m  the 

S^  bed.    Tie  **"°®  ^"^  *^  named  were  severally  committed  to  my 

1^^^^  custody  by  virtue  of  a  certain  warrant  of  commitment, 

week  After  such  the  tenor  of  which  is  as  follows.      ^^  LeicesUrshire  to 

commitment, 

tbe  prisoner       wit      To   the   Constable  of   WorthingUm  in  the   said 

being  still  in 

custody,  the  county,  and  to  the  keeper  of  the  house  of  correction 

deiivmd  to  the  ^^  Leicester  in  the  said  county.     Whereas  information 

wimnt°of  ^  ^"^  complaint    hath  been    made   before  roe    William 

^tiJlSd  ^ootten  Abney  Esq.,  one  of  Her   Majesty's  justices 

grounded  upon,  q(  ^j,^  peace  in  and  for  the  said  county,  by  Bemamin 

A  conviction  of  "^  j^     J  ^ 

the  same  date      Walker  of  Worthifigton  in  the  said  county,  coal  master, 
the  seme  jus-     upon  the  oath  of  the  said  B.  W^  against  James  Walker 

tice,  settinip 

forth  the  seme  and   WiUiom  Bird,    late  of  WorthingUm  aforesaid   in 

Lpo^^e  ^^^  said  county,    colliers  to  the  said  B.   W.   at  hb 

JJITnt^^ln  uiis  ^"^^^  colliery,  that  they  the  said  James   Walker  and 

Srt^^^dXt  ^^^^^^  -S«>i  have,  in  their  said  service,  severally  been 

Appeared. 

Held,  that  the  prisoner  was  not  entitled  to  be  discharged,  the  return  shewing  a  good 
warrant  under  which  he  was  in  custody. 
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guilty  of  a  certain  misconduct,  misdemeanor,  miscar-  QueenU  Bench. 

riage  and  ill  behaviour  towards  him  the  said  B.  W^,   *___ 

in  that  they  the  said  James  Walter  and  WiUiam  Bird,  '^^  Q''""* 
having  severally  entered  into  their  service,  have  severally  Richabm. 
therein  not  fulfilled  their  contract,  by  having,  at  the 
township  of  JVorthington  in  the  said  county,  on  the  4th 
day  of  April  instant,  severally  n^lected  their  work  in 
such  service  contrary  to  the  statute  {a).  And  whereas,  in 
pursuance  of  the  statute,"  Sec.  <<  I  have  duly  examined 
the  proo6  and  allegations  of  both  the  said  parties 
touching  the  matter  of  the  said  complaint,  and,  upon 
due  consideration  had  thereof,  have  adjudged  and  de- 
termined that  they  the  said  James  Walker  and  William 
Bird  have  in  their  said  service  severally  been  guilty 
of  a  certain  misconduct,  misdemeanor,"  &c.,  *^  towards 
the  said  B.  W.,  in  that  they  the  said  James  Walker  and 
WiUiam  Birdj  having  severally  entered  into  their  said 
service,  have  severally  therein  not  fiilfilled  their  said 
contract,  by  having,  at  the  township  **  &c.,  "  on  "  &c., 
"  severally  neglected  their  work  in  such  service,  con- 
trary to  the  statute  (a).  And  I  do  therefore  convict 
them  the  said  James  Walker  and  William  Bird  of  the 
said  offence,  in  pursuance  of  the  statute  (a)  in  that  case  " 
&c.  *^  These  are  therefore  to  command  you  the  said 
constable  forthwith  to  convey  the  said  James  Walker 
and  William  Bird  to  the  said  house  of  correction  at 
Leicester  aforesaid,  and  to  deliver  them  to  the  keeper 
thereof,  together  with  this  warrant.  And  I  do  hereby 
command  you  the  said  keeper  to  receive  the  said  James 
Walker  Rtid  William  Bird  into  your  custody  in  the  said 
house  of  correction,  there  severally  to  remain  and  severally 

(a)  4  G.  4.  c.  34,  i.  3,        , 
S  p  2 
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Volume  V.     to  be  kept  to  hard  labour  for  the  space  of  three  months 

^  from  the  date  hereof,  and  for  your  so  doing  this  shall 

Hw  QuiiN     \^  your  sufficient  warrant*     Given  under  my  hand  and 

RioBAEM.      seal  the  8th  day  di  April  a.d.  1844.     tViUiam  Wooiten 

Abney:'  (l.  s.)     "  And  I  do  further  certify  *•  &c.     The 

return   then  certified  that  on  the  same  8th  of  Aprils 

1844,  Joseph  Richards  and  JiJin  Birdj  in  the  same  writ 

named,  were  severally  committed  to  the  keeper's  custody 

by  virtue  of  a  certain  warrant  of  commitment  8lc^  set 

forth  in  the  return,  and  exactly  like  the  preceding, 

except  in  the  names  of  the  parties  committed.     It  then 

proceeded  as  follows. 

And  that  afterwards  and  whilst  the  said  James  Walker^ 
William  Bird,  Joseph  Richards  and  John  Bird  were  re- 
spectively so  in  my  custody,  that  is  to  say  on  the  15th 
day  o(  April  a.  d.  1844,  the  said  William  Wooiten  Abney 
caused  to  be  delivered  to  me  a  certain  other  warrant  of 
commitment,  the  tenor  of  which  is  as  follows.  *'  Ijeices- 
tershire  to  wit.  To  all  and  every  the  constable  and  other 
officers  of  the  peace  for  the  said  county  whom  these  may 
concern,  and  to  the  keeper  of  the  house  of  correction  at 
Leicester  in  the  said  county.  These  are  in  her  Majesty's 
name  to  command  you,  and  every  of  you,  the  said  officers, 
forthwith  safely  to  convey  and  deliver  into  the  cus- 
tody of  the  said  keeper  the  body  of  James  Wcdker,  late 
of  Worthingtoti  in  the  said  county,  collier,  being  con- 
victed before  me  W.  W.  A,  Esq.,  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county,  upon 
the  evidence  on  oath  of  Benjamin  Walker  of  Coleorton 
in  the  said  county,  for  that  he  the  said  James  Walker 
did  contract  with  the  said  Benjamin  Walker  to  serve 
him  in  the  capacity  of  a  collier  for  an  indefinite  period, 
determinable  nevertheless  on  either  of  the  said  contract- 
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ing  parties  giving  to  tbe  other  fourteen  days  previous  Queen^s  Stnek. 

notice  of  his  intention  to  determine  the  said  contract, *  _ 

and  that  the  said  James  Walker  did  enter  into  the  ser-     The  Qutav 

▼. 
vice  of  tbe  said  B.  W.y  and  did  continue  to  serve  him      Richasds. 

the  said  B.  W^  and  to  be  employed  by  him  as  a  collier, 
under  and  according  to  tbe  said  contract,  at  the  town- 
ship of  Worthington  in  the  said  county  oi  Leicester j  so 
being  then  and  there  in  the  service  of  him  the  said 
Benjamin  Walker  as  a  collier,  until  the  4tb  day  of  April 
instant,  and,  the  term  of  the  said  contract  being  then 
subsisting  and  incomplete,  he  the  said  James  Walker  did 
misconduct  and  misdemean  himself  in  his  said  service, 
to  wit,  did  neglect  his  work  and  refuse  to  go  to  it  on 
being  requested  by  the  said  B.  W.  so  to  do,  whereby 
divers  other  persons  employed  in  the  said  pit  were  pre- 
vented from  proceeding  with  their  ordinary  employ- 
ment, and  the  said  B.  W.  sustained  great  damage  and 
loss,  contrary  to  the  form  of  the  statute  in  such  case " 
&c. :  **  for  which  said  offence  I  the  said  justice  have  or- 
dered and  adjudged  the  said  James  Walker  to  be  im- 
prisoned in  the  house  of  correction  at  Leicesta-  in  and 
for  the  said  county,  and  there  kept  to  hard  labour  for 
the  space  of  three  months ;  and  you  the  said  keeper  are 
hereby  required  to  receive  the  said  James  Walker  into 
your  prison,  and  him  there  saFely  to  keep  for  the  afore- 
said term  of  three  months,  and  during  that  time  to  be 
kept  to  hard  labour,  and  for  your  so  doing  this  shall  be 
to  you  and  every  of  you  a  suflScient  warrant.  Given 
under  my  hand  and  seal  at  Swepsionef  in  the  said 
county  of  Leicester^  this  8th  day  of  April  a.  d.  1844, 
William  Wootten  Abney^  (l.  s,)  "  And  also  a  certain 
other  warrant  of  commitment  &c"  The  return  then  set 
out  three  other  warrants  precisely  similar,  except  in  the 
3  p  8 


▼• 
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FfllMHM  r.  names  of  the  parties  committedi  against  §ViUiam  Bird, 
^^^^  Jateph  Bichards  and  John  Bird;  <'  and  that  the  said 
Ibt  QfnaM  James  Jf alter  in  the  first  warrant  mentioned  is  the  same 
James  Walker  as  in  the  said  third  warrant  mentioned." 
(The  return  then  identified  the  other  three  parties 
respectively  with  those  mentioned  in  the  former  war- 
rants). **  And  these  are  the  causes  of  detaining  the  said 
James  Walker  **  &c;  *^  whose  bodies  I  have  here  ready 
as  by  the  said  writ  I  am  commanded. 

<<  The  answer  of  John  Allen,  keeper  of  the  house  of 
correction." 

The  return  having  been  read.  Bodkin  moved  that  the 
prisoner  John  Bird  might  be  dischaiged  from  custody. 
The  cases  being  all  alike^  counsel  were  heard  in  this 
only,  and  its  result  decided  the  rest. 

Bodkin,  Fry  and  Huddleston,  for  the  prisoner.  On 
this  return  it  must  be  taken  that  the  convictions  relied 
upon  are  contained  in  the  first  two  warrants.  But  these 
clearly  shew  no  good  conviction.  It  does  not  appear 
by  them  that  the  justice  is  acting  at  any  place  within 
his  jurisdiction.  {Patteson  J.  Each  of  them  convicts 
two  men  jointly  of  several  ofiences  under  several  con- 
tracts.] {Whiiehtrst  admitted  that  the  first  two  instru- 
ments did  not  contain  good  convictions ;  mentioning,  as 
an  objection,  that  they  did  not  set  out  the  evidence.) 
Then,  if  the  latter  warrants  are  to  be  looked  to  as  recit- 
ing the  convictions,  it  appears  by  the  return  that  the 
defendants  are  convicted  of  one  ofience  and  committed 
for  another ;  and,  if  this  is  so,  the  commitment  can- 
not be  supported,  even  though  it  recite  a  good  convict 
tion ;  Sogers  v.  Jones  (a).     It  may  be  admitted  that  the 

(a)  3  B.fr  C.  409.     &  C,  ftt  Nisi  Pn'us,  with  the  docnmeias  set  out. 
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justice  bad  power  to  substitute  a  good  warrant  for  tbe  Qu€en*$  Bemek. 

defective  one :  but  then  it  ought  distinctly  to  appear  by  '___ 

the  second  warrant  that  the  justice  means  to  withdraw  ^"^  Quo* 
the  first,  and  act  upon  this  in  its  stead;  In  the  Matter  [  Ricramm.  i 
qfElmyandScpanfer{a).  But  further,  the  second  war- 
rant, here,  does  not  shew  a  valid  conviction.  The  re* 
fusal  to  serve  is  stated  without  any  assignment  of  time  or 
place.  It  does  not  appear  that  the  convicting  magistrate 
was  (according  to  stat.  4  G.  4.  f.  84.  5.  8.)  a  justice  of 
the  county  or  place  where  the  servant  contracted  or  was 
employed  or  found.  Nor  is  it  shewn  that  the  contract 
was  such  as  to  establish  the  relation  of  master  and  ser- 
vant between  the  parties.  This  objection  prevailed  in 
Lancaster  v.  Greaves  (ft)  and  Hardy  v.  Ryle  (cr). 

fVhitehnrst,  contra.  Tbe  language  of  the  warrant 
clearly  shews  a  contract  as  between  master  and  servant 
within  the  terms  of  the  statute.  It  also  states  that  the 
party  convicted  did  enter  into  the  service  of  Walker^  and 
did  continue  to  serve  him,  and  to  be  employed  by  him 
as  a  collier,  under  the  said  contract,  at  the  township  &c., 
until  the  4th  of  Aprils  1844,  and,  the  term  of  the  said 
contract  being  then  subsisting  &c.,  he  misconducted 
himself  in  his  said  service,  to  wit,  did  neglect  &c. 
These  averments  sufficiently  shew  time,  place  and  the 
nature  of  the  contract.  As  lo  the  jurisdiction,  the 
magistrate  is  described  as  one  of  Her  Majesty's  justices 
^'  in  and  for  the  said  county : "  this  is  the  form  commonly 
used  in  stating  the  complaint  on  which  a  pauper  is  re- 
moved, and  in  other  similar  cases ;  and,  with  the  mar- 
ginal venue,  and  the  conclusion,   "given"  &c   "at 

(a)  IJ.iE.  843.  (*)  9  A  j-  C  628. 

(c)  9B.^  a  eos. 

8p  4 
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relume  V.     Swepstone^  in  the  said  county  of  Leicester j^  it  sufficiently 

1844* 
. 1__  shews  that  the  justice  is  acting  within  the  proper  juris- 

The  QuuK  diction.  Then  the  whole  question  is,  whether  the  Court, 
seeing  a  good  warrant  of  commitment  returned  to  the 
habeas  corpus,  can  discharge  the  prisoner.  It  is  true 
that  the  gaoler  has  returned  former  warrants;  but  they 
are  not  necessarily  connected  with  these.  It  is  conceded 
on  the  other  side  that  a  good  warrant  may  be  substituted 
for  a  bad  one ;  but  it  is  contended,  on  the  authority  of 
In  the  Matter  qfElmy  and  Sawyer  (^r),  that  the  intention 
to  do  so  must  appear  on  the  face  of  the  second  warrant. 
In  that  case,  howeyer,  the  substitution  was  alleged  to 
have  been  made  under  the  authority  of  an  act  of  par- 
liament (3  &  4  ^.  4.  c.  53.  s.  90.},  enabling  justices  to 
amend  their  warrant;  but  it  did  not  appear  on  the 
return  to  the  habeas  corpus  that  the  statute  had  been 
acted  upon,  or  any  amendment  made  by  the  justices ; 
and  the  decision  proceeded  on  that  ground.  Here  the 
gaoler  has,  at  the  time  of  the  return,  a  good  warrant 
from  the  committing  justice :  how  many  bad  ones  he 
may  have  had  before  is  immaterial  to  the  present  pur- 
pose :  the  informal  ones  are  merely  waste  paper.  Whe- 
ther an  action  of  false  imprisonment  would  lie  for  the 
detention  from  April  8th  to  April  15th  is  a  question 
which  does  not  arise  now.  (He  was  then  stopped  by 
the  Court) 

Lord  Denman  C.  J.  I  think  you  are  righL  It  is 
impossible  not  to  see  that  the  gaoler  has  returned 
good  warrants,  upon  which  the  parties  may  lawfully  be 
detained. 

(a)  1  i^.  j-  ^  843. 
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Paiteson  J.     There  must  be  something  in  the  nature  Queen's  Bench. 

1844. 
of  a  judgment  to  authorize  a  detention  under  the  statute : ! 

but  here  are  warrants  shewing  a  conviction ;  and  the  act       ***  Q."««k 

does  not  require  more.  IlicHA»oi. 


Williams  and  Wightman  Js.  concurred. 

Prisoners  remanded. 


The  Queen  against  Tordoft. 


Tuesday, 
April  SOth. 


ISAAC  TORDOFT,   being  in   the  custody  of  the  A  summmry 

•*  I*      1  1  n  •  rrr    y  COIIviction  18 

governor  of  the  house  of  correction  at  Wakefield  bad  which  does 
in  the  West  Riding  of  Yorkshire,  was  brought  up  by  uie  evidence 
habeas    corpus   ad   subjiciendum.     The   governor   re-  Jh"^*^nccof 
turned  that  Tordoft  was  confined  in  his  custody  under  J.^/'^^ 
a  warrant,  which  he  set  forth,  and  the  material  parts     7^^  ""* 

*  rule  applies  to 

of  which  are  as  follows.  warrants  of 

commitnient 

"  To  George  Kershaw,  the  constable  of  Bamsley,  in  which  operate 

11  <•  1      t  *"  themselves 

the  West  Ridmg"  &c.,  •^and  to  the  keeper  of  the  house 


of  correction  at  Wahjicld  in  the  said  West  Riding  "  &c. 
'^  Whereas    information   and   complaint    hath  been 


as  convictions ; 
as  a  committaU 
under  the  Ar- 
tificers* Act, 
4*G.  4.  c.  34. 
4.  3.,  of  a 
workman 
absenting  himself  from  his  service. 
A  committal  of  T.,  under  the  above  clause,  set  forth  that  **  information  and  complaint 
hath  been  made  before  me  "  (the  justice),  *•  by  K,"  **  upon  the  oath  of  jF.,"  "  for  that "  Ac. 
(stating  the  charge):  **  and  whereas  the  said  2\,  in  pursuance  of  raj  warrant  for  that 
purpose,  hath  ih\*  day  sppearcd  before  me  to  answer  the  said  complaint,  Intt  hath  not  prwed 
that  he  is  not  guUti/  of  the  said  complaint  and  charge:  and  whereas,  in  pursuance  of  the  sta- 
tutes in  thut  case"  &c.,  **  I  have  duly  examined  tlie  proofs  and  allegations  upon  oath  of 
both  the  said  parties  touching  the  matter  of  the  said  complaint;  and,  upon  due  considera- 
tion had  thereof,  have  a(0udged  and  determined  tlie  said  complaint  to  be  true,  and  that**  &c. 
(affirming  the  charge) :  *<  and  /  do  therefore  convict  him,  the  said  T.,  of  the  said  offence,  in 
pursuance  of  the  statutes  in  that  case  **  &c.  :  **  these  are  therefore  to  command  you  **  (the 
constable)  &c. 

The  above  warrant  being  alone  returned  to  a  habeas  corpus  ad  subjiciendum :  Held, 

( 1 )  That  it  did  not  shew  that  the  evidence  was  given  in  the  presence  of  T. 

(2)  That  tlie  Court  could  not  assume  that  there  was  a  distinct  conviction,  free  from  the 
objection. 

Prisoner  discharged. 


954 
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Foiume  V. 
1844. 

The  QuRir 

V. 

ToEDorr. 


made  before  me,   WtUiam  Bermet  Martin  Esq^  (me  of 
Her  Majesty's  justices  of  the  peace  in  and  for  the  West 
Riding  &c.,  by  Andrem  Fatdds^  of"  &c.,  a  colliery  pro- 
prietor, upon  the  oath  of  the  said  A.  F.y  against  Isaac 
Tordoftj  late  of"  &x.,  <'  collier,  for  that  he  the  said 
Isaac  Tordqfiy  having  contracted  with  the  said  A.  F. 
and  others,  his  partners  in  trade  as  colliery  proprietors, 
to  wit  on  the  1st  day  of  January  a.d.  1842,  in  the 
West  Riding  aforesaid,  to  serve  them,  the  said  A,  F. 
and  others,  in  the  said  capacity  and  employment  of  a 
collier,  in  the  said  West  Riding  and  from  thence  until 
the  end  of  one  month  after  he  should  have  given  to  or 
received  from  his  said  masters  notice  to  quit  and  leave 
his  said  masters'  service :  and  that  the  said  Isaac  Tor- 
dqft^  in  pursuance  of  the  said  contract,  entered  into  the 
service  of  the  said  A*  F.  and  others  accordingly ;  and 
that  afterwards  he  did  unlawfully  absent  himself  from 
his  said  service,  without  his  said  masters'  consent,  in 
the  Riding  aforesaid,  to  wit   on  the  2Sd,  24th,   26th 
and   27th   days  of  February  last    past,   respectively, 
before  the  time  of  his  said  contract  was  completed,  to 
wit  after  the  commencement  of  the  said  contract  and 
before  the  end  of  one  month  after  he  had  given    to 
or  received  from  his   said  masters  notice  to  quit  and 
leave  his  said  masters'  service,  and  hath  from  thence 
hitherto  neglected  to  fulfil  his  said  contract,  against  the 
form  of  the  statutes  in  such  case  "  &c. :  *'  and  whereas 
the  said  Isaac  Tordqfi,  in  pursuance  of  my  warrant  for 
that  purpose,  hath  this  day  appeared   before   me   to 
answer  the  said  complaint,    but  hath  not  proved  that 
he  is  not  guilty  of  the  said  complaint  and  charge :  and 
whereas,  in  pursuance  of  the  statutes  in  that  case  "  &c, 
**  I  have    duly  examined  the    proofs   and   allegations 
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upon  oath  of  both  the  said  parties  touching  the  matter  QueetC$  Jimol. 

1844 
of  the  said  complaint ;   and,   upon  due  consideration  L_ 

had  thereof,  have  adjudged  and  determined  the  said  TheQu"w 
complaint  to  be  true,  and  that  he  the  said  Isaac  Tordqft 
Mid  contract  with  the  said  A.F.  and  others  to  serve 
them,  the  said  A.  F.  and  others,  as  aforesaid,  in  the 
Riding  aforesaid,  and  did  afterwards  absent  himself 
from  the  said  service  before  the  time  of  his  said  con- 
tract was  completed  as  aforesaid,  to  wit  on  the  several 
days  aforesaid,  in  the  year  aforesaid:  and  I  do  there- 
fore convict  him,  the  said  Isaac  TcrdqfU  of  the  said 
ofience,  in  pursuance  of  the  statutes  in  that  case  "  &c : 
<^  These  are  therefore  to  command  you,  the  said 
George  Kersham^  forthwith  to  convey  the  said  Isaac 
Tordqft  to  the  said  house  of  correction  at  Wakefield 
aforesaid,  and  to  deliver  him  to  the  keeper  thereof, 
together  with  this  warrant :  And  I  do  hereby  command 
you,  the  said  keeper,  to  receive  the  said  Isaac  Tordtfi 
into  your  custody  in  the  said  house  of  correction,  there  to 
remain  and  be  held  to  hard  labour  for  the  space  of 
three  months  from  the  date  hereof:  and  for  your  so 
doing  this  shall  be  your  sufficient  warrant.**  (The 
warrant  than  stated  that  it  appeared  that  no  wages 
were  or  would  be  due,  and  that  the  justice  made, 
therefore,  no  order  to  abate.) 

'*  Given  under  my  hand  and  seal  at "  &c.  (6th 
March  a.  d.  1844).     (Signed  and  sealed.) 

On  a  former  day  in  this  term  (a). 
Bodkin^  with  whom  were  Dy  and  Huddiesionj  moved 
that  the  prisoner  might  be  discharged,   and  (among 

(a)  April  S9th.     Before  Lord  Denman  C.  J.,  Pattetan^  WUUamt  and 
WigtUman  Js. 


936  Q-  B.    EASTER  TERM, 

.    Volume  K  Other  objections)  urged  that  it  did  not  appear  by  the 

[ warrant  that  the  witnesses  had  been  examined  in  the 

The  QoKM  prisoner's  presence.     The  Court  then  called   on  tlie 

ToEDorr.  other  side  to  answer  this  objection. 

ErUf  K  Yardley  and  Overend,  contriu     It  does  ap- 
pear, by  a  reasonable  construction  of  the  warrant,  that 
the  witnesses  were  examined  in   the  presence  of  the 
prisoner.     It  states  that,  in  pursuance  of  the  previous 
warrant,  the  prisoner  ^<  hath  this  day  appeared  before 
me "  (the  justice)  **  to  answer  the  said  complaint,  but 
hath  not  proved  that  he  is  not  guilty :"  and  that  **  I  have 
duly  examined  the  proofs  and  allegations  upon  oath  of 
both  the  said  parties"  &c.     Unless  the  Court  assume 
that  there  have  been  two  distinct  proceedings,  the  proof 
must  have  been  given  on  the  hearing  at  which  the 
prisoner  *'  appeared."     And,  as  stat.  4  G*  4.  c.  34.  <.  3. 
does  not  require  a  formal  conviction,  but  only  a  warrant 
and  examination  and  committal  thereupon,  this  warrant 
of  committal  is  not  to  be  subjected  to  so  strict  a  con* 
struction  as  formal  convictions,  or  committals  grounded 
upon  such  convictions.    The  form  in  5  BwiCs  Justice  (a), 
p.  934.,  does  not  contain  any  fuller  statement.     {Pat' 
teson  J.    Has  it  ever  been  held  that  such  a  form  is  cor- 
rect, even  where  the  committal  itself  is  in  the  nature  of 
a  conviction  ?     Lord  Denman  C.  J.     Every  allegation 
here  might  be  satisfied  though  the  evidence  was  given  in 
the  absence  of  the  prisoner.]     In  Johnson  v.  Reid  {b)  a 
committal  under  this  act  was  objected  to,  on  the  ground 
that  it  did  *^  not  allege  that  the  party  was  present  and 
was  convicted."    The  committal  was  held  bad  on  an- 

(a)  Tit  Servanitf  i.  12.  No.  19.  29th  ed. 
(6)  6  AT.  «•  r.  124. 
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other  objection :    but  Parke  B. .  said :    "  It  does  not  Qw<«»*«  Bmek. 

appear  here  that  there  was  any  conviction,  and  that  is  not 1. 

required  by  the  statute.     This  is  a  commitment  which     '^^^  Qumm 
was  intended  by  the  act  to  operate  as  a  conviction."      Toedoft. 
The  general  rule,  that  the  evidence  must  appear  to 
have  been  given  in  the  defendant's  presence^  is  stated  in 
PaUjj  on  ConvictiofiSf  p.  148.  (ed.  3) ;  and  the  cases  are 
there  collected,  as  to  what  shall  raise  tlie  presumption 
that  the  fact  was  so.     He  says :  *'  The  weight  of  pre- 
cedent seems  to  justify  the  conclusion,  that  wherever  the    ^ 
defendant's  appearance  and  the  evidence  were  stated  to 
have  taken  place  on  the  same  day,  the  presumption  was 
in  favour  of  the  whole  having  passed  in  his  presence." 
And,  after  examining  the  early  cases  (a),  the  author  re- 
peats the  rule  at  p.  146.,  and  states  that  it  is  confirmed 
by  the  later  authorities,  which  be  adds  (6).     If,  indeed, 
it  can  be  considered  that  there  has  here  been  a  distinct 
conviction  before  the  committal  now  returned,  there  is 
still  stronger  reason  for  supporting  the  committal.   Com- 
mittals in  general  are  not  construed  with  the  strictness 
applied  to  convictions.     '*  The  Court  of  King's  Bench 
will  not  criticise  a  warrantof  commitment  with  the  same 
strictness  to  which  a  conviction  is  subjected,  if  there  be 
reasonable  ground  for  presuming  that  the  conviction 
(on  which  the  commitment  is  founded)  is  free  from  ob- 
jection:"  Palof  on   Convictions^  p.  236.     [Patteson  J. 
But  here  the  warrant  uses  the  expression,  "  I  do  there- 
fore convict."]     The  words  may  signify  only  that  the 
justice  adheres  to  the  conviction  which  he  made  on  the 

(a)  Jler  v.  B€Aery  8  Str.  184a  ;  Res  v.  Vlpont,  8  Burr.  1163. 

(Jb)  Rex  V.  Aikm^  3  Burr,  1785. ;  Rex  v.  Xempton^  1  Cowp,  841. ; 
Rex  V.  Tkomjaoiu  8  T.  J{.  18. ;  Rex  ▼.  Ftarte,  9  Etui,  358. ;  Rex  v. 
BenweUy  ^  T,  R,  75. ;  note  (a)  to  Rex  t.  Stone,  1  Eatt,  648. ;  Rex  t. 
Loveiy  7  T,  B,  158. ;  Rex  ▼.  Criep,  7  East,  389.  393. ;  Rex  v.  SwaUmc, 
8  T.  R.  884. 
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Thm  Q^KEw 

T. 

ToBsom 


hearing.  The  present  tense  was  formerly  osed  more 
commonly  than  the  past  to  denote  jodicial  acts  persisted 
in  from  one  time  to  another :  but  in  Bex  ▼•  Hall  (a)  the 
Court  upheld  a  conviction  using  the  words  cawie  and 
gave  me  to  understand  and  be  informed^  the  information 
having  preceded  the  convicticm.  Here  there  are  earlier 
words,  *<  I  have''  ^<  adjudged  and  determined.**  The 
words  *'  I  do  therefore  convict  '*  might  be  rejected* 
But,  even  if  there  be  no  .conviction  except  in  the  war- 
rant itself,  it  may  be  argued  that  the  legislature  does  not 
here  intend  that  the  evidence  should  be  set  out,  since 
they  have  not  required  a  separate  conviction,  which  is 
the  document  whereon  the  evidence  ought  to  appear. 
It  is  as  if  a  conviction  were  required,  but  the  certiorari 
taken  away :  that  is  done  where  the  intuition  is  that  the 
conviction  shall  not  be  subjected  to  technical  objections. 
Here  the  language  of  the  statute  has  been  pursued. 

Cur.  ado.  xndi. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court 

The  Court  desired  time  to  consider  one  of  the  ob- 
jections preferred  against  the  warrant  of  commitment 
under  which  this  applicant  was  imprisoned. 

His  offence  appears  to  have  been  absenting  himself 
from  the  service  far  *mhich  he  had  contracted^  under  stat. 
4  G.  4.  c.  34.  s.  S. ;  an  offence  of  which  it  seems  a  party 
may  be  duly  convicted  on  the  face  of  the  instrument 
itself  which  consigns  him  to  an  imprisonment ;  Johnson 
V.  Reid  (b).  It  is  however  necessary  to  the  validity  of 
that  course  of  proceeding  that  the  warrant  of  commit* 

;     (a)  1  r.  R,  sax 

(6)  6M,^m  134.     See  EtparU  Johnsoth  7  DowL  P.  C  702. 
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ment  should  shew  that  the  maffistrate  has  done  all  that  Queen's  Bench. 

1844* 
is  necessary  to  make  the  conviction  lawful.  1__ 

For  the  prisoner  it  was  contended  that  that  cannot  '^^  ^''"* 
be,  unless  the  witnesses  against  him  appear  to  have  Toedoft. 
been  examined  in  his  presence.  In  this  principle  we 
fully  concur:  the  learned  counsel  for  the  Crown  did 
not  dispute  it,  but  argued  that  the  witnesses  against  the 
prisoner  do  sufficiently  appear  by  the  warrant  to  have 
been  examined  in  his  presence)  relying  on  the  case  of 
Rex  v.  Baker  (a),  and  on  numerous  decbions  which  have 
followed  it  (6). 

We  have  examined  those  cases,  which  afford  an  ex- 
ample of  the  inconvenience  of  departing  from  those 
rules  of  procedure  which  are  founded  on  the  principles 
of  criminal  justice.  No  possible  mischief,  except  the 
escape  of  one  offender  for  a  single  defective  conviction, 
could  have  arisen'  from  requiring  a  plain  statement  in 
all  summary  convictions  that  the  witnesses  were  ex- 
amined in  the  prisoner's  presence.  It  is  remarkable 
that  the  statute  which  gives  the  more  general  form  (c) 
requires  that  statement  to  be  expressly  made.  But 
equivalents  have  been  admitted,  though  with  regret,  by 
so  many  learned  Judges,  that  the  Court  is  compelled  to 
take  the  trouble  of  sifting  the  details  of  each  conviction, 
to  discover  whether  some  words  there  do  not  import  that 
essential  fact  On  minutely  looking  at  the  language  of 
the  commitment  before  us,  we  do  not  find  that  fact,  but 
infer  the  contrary. 

A  complaint  was  previously  made  on  oath  against  the 
prisoner :  he  was  then  summoned  and  ^^  hath  not  proved 
that  he  is  not  guilty  of  the  said  complaint  and  charge,'' 

(a)  2  Str.  1840.         (6)  See  Paley  on  Conrndums,  p.  143.  (Sd  ed.) 
(c)  Stat.  S  G.  4.  C.  33.  «.  1. 


940  Q.  B.    £A6T£R  TERM, 

FoiumM  r.      according  to  the  statement  of  the  magistrate,  who  adds, 

1 844 
[__  "  in  pursuance  of  the  statutes  in  that  case  made  and 

Th«  QoiBN     provided,  I  have  duly  examined  the  proofs  and  allega- 
TtfRDorr.       tions  upon  oath  of  both  the  said  parties  touching  the 
matter  of  the  said  complaint;  and,  upon  due  consider- 
ation had  thereof,*'  &c. 

As  the  information  on  ofith  was  previously  before  the 
magistrate,  who  states  that  he  required  the  prisoner  to 
answer  it  by  proof  tiiat  he  was  not  guihy,  we  think  the 
natural  construction  is  that  no  other  allegation  or  proof 
was  brought  against  the  prisoner.  Consistently  with  the 
recitals,  no  viva  voce  evidence  may  have  been  adduced 
against  ,him.  But,  if  there  were,  nothing  was  urged 
as  showing  that  it  was  given  in  his  presence,  except 
the  order  of  time  in  which  the  proceedings  are  set  forth 
in  the  document.  We  are  clearly  of  opinion  that  none 
of  the  cases  decided  would  justify  us  in  making  that 
presumption  (a). 

We  cannot  at  all  accede  to  the  argument  that  this 
commitment  is  a  distinct  act  from  the  conviction,  which 
ought  to  be  presumed  good,  though  neither  returned 
nor  recited.  If  there  was  such  a  conviction  in  fact,  it 
ought  to  have  been  drawn  up  in  proper  form.  But  the 
warrant  of  commitment  is  alone  before  us  :  we  think  it 
insufficient;  and  the  prisoner  is  entitled  to  be  dis- 
charged. 

We  say  notliing  on  the  other  grounds  of  objection. 

Prisoner  discharged. 

(a)  Soe  Rex  v.  Sehoay,  2  Chili.  522. 
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QueeiCs  Btnek, 
1844. 


Robertson  and  Another  agairist  Sir  William  Tuesday, 
John  Struth,  Knight. 

DEBT.     The   declaration  stated  that  plaintiff,  to  Adeclantioa 
in  debt  on  the 

wit  at  the  Supreme  Court  of  Judicature  of  our  judgment  of  a 
sovereign  Lady  the  Queen,  holden  at  the  Court  House  need  not  state 
in  Kingstown  in  and  for  the  island  of  St.  Vincent^  and  had  juri^ic- 
vithin  the  jurisdiction  of  the  said  Court,  heretofore,  to  ^^^Jj.**"* 
wit  on  18thof-4pn7A.D.  1843,  before  the  Honourable  **""• 
John  Petet'son^  Chief  Justice  of  the  said  Court,  by  the 
consideration  and  judgment  of  the  same  Court,  reco- 
vered against  the  said  defendant,  by  the  name  and  addi- 
tion of  &c,  the  sum  of  812/.  105.  Sd.  sterling  money, 
that  is  to  say  of  lawful  money  of  Great  Britain^  for 
their  damages  which  they  had  sustained  by  occasion  of 
the  non-performance  of  certain  promises  and  under- 
takings before  that  time  made  by  defendant  to  plaintiffs, 
and  by  the  said  Court  there  to  the  said  plaintifl&  ad- 
judged, whereof  the  defendant  was   convicted,   as   by 
the  record  and  proceedings  thereof  remaining  in  the 
said  Supreme  Court  of  Judicature  in  the  said  island  of 
St,  Vincent  fully  appears;  and  which  said  judgment  still 
remains  in  that  behalf  in  full  force  &c.,  and  not  in  any- 
wise satisfied,  reversed,  &c. ;  and  plaintiffs  have .  not  ob- 
tained any  satisfaction  &c. :  by  means  of  which  several 
premises  defendant  then  became  liable  to  pay  plaintiffs 
the  said  sum  &c.,  so  adjudged  to  them  in  manner  and 
form  aforesaid,  on  request :  whereby,  and  by  reason  of 
the  non-payment  thereof,  an  action  hath  accrued  &c. 
General  demurrer,  and  joinder. 
VOL.  v.  N.  s.  3  B 
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rwMM  V.         Martin  for  the  defendant     The  dedaratioo  is  bad 
1844* 
. 1__  because  it  does  not  shew  that  the  defendant  was  ever 


^  BoBUTMw  subject  to  the  jurisdiction  of  the  foreign  court.  It  does 
StMSB.  not  appear  that  he  was  at  any  time  within  the  iabnd  of 
St.  Vincent  J  or.  that  the  cause  of  action  accrued  there. 
CoUdtY.  Lord  Keith  {a)  shews  the  particularity  required 
in  such  a  case.  The  Supreme  Court  of  SL  Vineemtfs  is 
not  one  established  by  act  of  parliament:  its  judgment 
is  that  of  a  body  with  whidi  this  G>urt  b  nnacgnaintifd, 
{Patteson  J.  We  presume  that  the  judgment  of  a  fbragn 
court  is  correct  If  you  have  any  objection,  ought  not 
it  to  have  been  raised  by  plea?]  After  the  decision  in 
Ferguson  v.  Mahon  {b\  it  would  seem  that  the  dedan- 
tion  ought  to  shew  expressly  the  jurisdiction  of  the 
foreign  court  over  the  cause. 

BcfoiUj  contra.  The  form  here  is  that  which  has 
always  been  used,  and  agrees  with  the  precedent,  in 
2  Chitty  on  Pleading  SOS  {c\  of  a  count  upon  a  Jamcdoa 
judgment  The  court  is  stated  to  be  the  Supreme 
Court  of  Judicature  of  St.  Vincenfs :  and  the  rule  is 
that  her  Majesty's  Courts  here  will  consider  the  judgw 
ment  of  a  foreign  court  to  be  regular  unless  the  contrary 
be  conclusively  shewn ;  Cowan  v.  Braidwood  (d),  judg^ 
ment  of  Matde  J. ;  (yCaUaghan  v.  Marduoneu  Tho^ 
mond  {e).  The  case  of  such  a  court  is  analogous  to 
that  of  the  courts  of  counties  palatine  in  this  country, 
or  the  court  of  the  franchise  of  Efy^  the  jurisdictioo  of 
which  need  not  be  expressly  shewn  in  pleading,  be- 
cause they  are  original  superior  courts;    Peacock  v. 

(a)  3  EmM^  SGO.  (h)  11  A.  {•  E.  179. 

(c)  Tth  cd.  (if)  1  ITm.  ^  G.  883.  895. 

(^r)  3  Taunt.  89. 
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Bell  {«),   Pigge  v.  Gardner  (6).      The  judgment  is  a   Qustn*s  Beru^. 

primfi  Ikcie  case  for  the  plaintiff:    if  the  defendant  [___ 

relies  on  a  want  of  jurisdiction,  he  must  shew  it  by      Rowewok 

plea,  as  was  done  in  Ferguson  v.  Makon  (c) :   he  cannot       ^nvnu 

raise  the  question  by  a  demurrer,  especially  by  a  gen^ 

ral  one.      Collett  v.  Lord  Keith  (d)  was  not  decided  on 

the  ground  here  taken :  the  question  arose  upon  a  plea 

of  justification,  where  more  strictness  is  required  than  in 

a  declaration.     The  original  action  here  was  on  a  con« 

tract;  and  a  foreign  court  would  have  jurisdiction  over 

such  a  cause  of  action  wherever  arising.    [Lord  Den- 

man  C  J.  referred  to  the  judgment  of  Tindal  C.  J.  in 

Obieini  v.  Bligh  {e).    Patteson  J.  There  the  proceedings 

abroad  were  objected  to  as  part  of  the  plaintiflPs  case 

on  the  trial.] 

Martin  in  reply.  The  jurisdiction  of  the  county 
palatine  courts  and  that  of  £2^  are  judkially  known  to 
the  Courts  at  fVestminster.  They  cannot  know  what  is 
within  the  jurisdiction  of  a  foreign  court  It  is  true 
that  the  form  used  in  this  declaration  has  been  com- 
mon; but  the  assumption  of  its  correctness  is  not  deci- 
sive. There  has,  in  fact,  been  much  difference  of 
opinion  on  the  subject  It  was  formerly  supposed  that 
the  validity  of  a  foreign  judgment  could  not  be  ques- 
tioned unless  for  a  defect  apparent  on  its  face.  [Wight^ 
vian  J.  The  plaintiff  here  only  contends  that  the  judg- 
ment is  prima  facie  evidence ;  and  it  was  laid  down  in 
Sinclair  v.  Fraser{g\  and  the  doctrine  was  recognized 

(a)  1  Saund,  73.  (6)  1  Lev.  208. 

(c)  l\A,iE,  179.  (d)  2  Ead,  860. 

(tf)  8  Bing.  S35.    S.  C.  1  Moore  4f  Seott,  477. 

(g)  Cited  on  the  Trial  of  the  Duchess  ofKmgUoii^  20  Houh  St,  Tr,  468. 

3e  2 


944 


Q.B.    EASTER  TERM, 


Foiume  V, 
1844. 


RoBBJiTIOK 


by  Lord  Mansfield  in  Walker  v.  Witter  {a\  that  the 
judgment  of  the  Court  of  Jamaica  in  an  action  for  a 
debt  is  prima  fiicie  evidence  of  the  debt,  <^  though  it  is 
competent  to  the  defendant  to  impeach  the  justice  of 
the  judgment,  by  shewing  it  to  have  been  irr^ularly, 
or  unduly,  obtained  "  (6).] 


Lord  DfNMAN  C.  J.     That  clearly  is  so.     The  judg- 
ment must  be  for  the  plaintiff. 

Patteson,   Williams,    and   Wightman   Js.    con- 
curred. 

Judgment  for  plaintiflT. 


(a)  1  Doug,  I. 


(h)  1  Doug,  4,  C.     And  see  p.  4,  note  [1.] 


The  Queen  against  John  Hinde. 

AN  inquisition,  taken  on  the  12th  December  last,  be- 
fore James  Lcwisj  gentleman,  her  Majesty's  coroner 
for  the  city  of  Rochester,  on  view  of  the  body  of  Edxoard 
Byrne,  then  lying  dead,  was  removed  into  this  Court  by 
certiorari ;   and  Jervis,  in   last   term,  obtained  a  rule 


Wednesday, 
Mi^  Ui. 

If  a  person  is 
found  drowned 
in  a  river  within 
the  concurrent 
jurisdiction 
(exclusire  of 
all  others)  of 
the  coroner  for 
a  city  and  tlie 

^^  K^H  ^*^'  ""^  calling  on  Mr.  Leivis  to  shew  cause  why  the  inquisition 
taken  to  a  should  not  be  quashed. 

place  on  shore 

beyond  the  city       The  motion  was  made  at  the  instance  of  John  Hinde, 

limits,  the 

coroner  and  Esq.,  corouer  for  the  county  of  Kent.     Rules  were  also 

cannot  Tiew^thc  obtained  to  quash  two  other  inquisitions  taken  by  Mr. 

plac^e  for"he  ^^dJis,    on    the    bodies  of  John    Webster  and    Patrick 

?";P^°^*?  Ncywland.     The  facts  of  the  latter  cases  did  not  ditfer 

inquest;  and 

an  inquisition     in  any  material  respect  from  those  of  the  first,  and  the 

taken  on  such  ''  ' 

view  will  be  quashed. 

So  held  on  an  inquisition  taken  after  stat.  G  &  7  Fid,  c,  12. 
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parties  agreed  that  all  should  be  governed  by  the  deci-  Queen's  SeneA. 

sion  in  that  of  Byrne.  *_  , 

The  inquisition  in  Byrne's  case  was  as  follows.  "^^  Qwbn 

«  City  of  Rochester,  1  An  inquisition  indented,  taken  for  our  Humi. 

in  the  county  of    v  ' 

Xent,  to  wit  J  sovereign  Lady  the  Queen  at  the 
house  o[  Frederick  James  Laddj  called  The  Ship  Inn^  in 
the  parish  of  Chatham,  in  the  city  aforesaid,  in  the 
county  aforesaid,  on  the  12th  day  oi  December  in  the 
seventh  year  of  the  reign  "  &c,  "  before  James  Lewisj 
gentleman,  coroner  of  our  said  Lady  the  Queen  for  the 
said  city,  on  view  of  the  body  of  Edward  Byrne,  late 
seaman  in  the  navy,  now  lying  dead  in  the  parish  of 
Chatham  aforesdid,  in  the  said  county,  upon  the  oath  of 
James  Chisson,^  &c.,  ^*  good  and  lawful  men  of  the  said 
city  duly  chosen,  and  who,  being  now  here  duly  sworn 
and  charged  to  enquire  "  &c.,  *^  do  upon  their  oath  say 
that  the  said  E.  Byrne  on  the  llth  day  of  December  in 
the  year  aforesaid,  at  the  parish  aforesaid,  in  the  city 
aforesaid,  in  the  county  aforesaid,  in  the  river  Medway 
there,  was  found  suffocated  and  drowned;  but  how  or  by' 
what  means  he  came  by  his  death  no  evidence  thereof 
doth  appear  to  the  said  jurors.  In  witness  whereof  as 
well  the  coroner  as  the  jurors  aforesaid  have  to  this 
inquisition  set  their  hands  and  seals  the  day,  year  and 
place  first  above  written.     James  Lewis,  coroner,"  8cc. 

It  appeared  by  the  affidavits  that  Mr.  Lewis,  as  co- 
roner for  the  city  and  borough,  claimed  jurisdiction 
(which  was  not  disputed  in  the  present  cases)  to  hold  in- 
quests on  all  deaths  happening  in  the  river  Medway,  and 
on  all  bodies  found  dead  upon  or  within  that  river,  and 
any  creeks  and  branches  thereof  within  the  flux  and  re- 
flux of  the  tide.  The  body  of  Edward  Byrne  was  found  in 
the  Medway,  on  December  llth,  184$,  within  Mr.Z>€T«iVs 
82  3 
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FoiiMM  r.     jorisdictioii,  and  was  first  brought  to  kund  in  the  oonntjcf 
_^  Kent^  beyond  that  jurisdiction,  and  placed  in  an  hospitri 


Ite  Qvnv  there.  It  was  viewed  in  the  county  by  Mr.  Lewis  and  a 
.  Hnmt.  jory  of  the  city,  summoned  to  enquire  into  the  cause  of 
the  death :  but  (as  Mr.  Lnns  deposed)  ^*  all  the  proceed- 
ings on  the  inquest,"  <<  except  Tiewing  the  body,**  look 
place  within  the  city.  Before  the  passing  d  stat.  9  ft 
7  Vict,  c  12.  (dr),  it  had  been  usual  for  the  coroner  cf 
BochesteTy  when  bodies  were  found  in  the  Medwajf  and 
brou^t  on  shore  in  the  county  of  Kenij  to  view  there^ 
and  take  the  odier  proceedings  in  the  dty.  Mr.  Z^ewu^ 
affidavit  stated :  **  That  the  said  river  Medwcryf  from 
BodiesUr  Bridge  to  Skeemess^  is  within  the  jurisdiction 
of  the  Admiralty  otEn^and^  who  appoint  a  gentleman 
residing  at  Rochester  to  be  deputy  coroner  of  the  Ad- 
miralty upon  the  said  river,  and  which  deputjr  coroner 
has  concurrent  jurisdiction  with  this  deponent  upon  the 
said  river,  though  it  has  been  customaiy  for  such  depu^ 
coroner,  during  the  time  deponent  has  held  lus  said 
office,  and  as  he  believes  previously,  not  to  act** 

Piatt  and  Bodkin  now  shewed  cause.    The  second 
enacting  clause  of  stat.  6  &  7  Vict.  c.l2.  s.  1.  does  not 

(a)  **  For  the  more  conTenient  holding  of  coroners*  inquests.**  Sect.  1 
is  as  follows.  **  Whereas  it  often  happens  that  it  is  unknown  where  per- 
sons lying  dead  hare  come  by  their  deaths,  and  also  that  such  persons 
may  die  in  other  places  than  those  in  which  the  cause  of  death  happened : 
Be  it  enacted  *'  &c.  '*  That  the  coroner  only  within  whose  jurisdiction 
the  body  of  any  person  upon  whose  death  an  inquest  ought  to  be  holdcn 
shall  be  lying  dead  shall  hold  the  inquest,  notwithstanding  that  the  cause 
of  death  did  not  arise  within  the  jurisdiction  of  such  coroner ;  and  in  the 
case  of  any  body  found  dead  in  the  sea,  or  any  creek,  river,  or  navigable 
canal  within  the  flowing  of  the  sea,  where  there  shall  be  no  deputy  covaner 
for  the  jurisdiction  of  the  Admiralty  of  England^  the  inquest  shaU  be 
holden  only  by  the  coroner  having  jurisdiction  in  the  pUce  where  the 
body  shall  be  first  brought  to  land.** 
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apply,  because  a  deputy  coroner  for  the  Admiralty  had  Quant'*  SmA 

jurisdiction  ovet  the  river  Medway^  in  which  the  body 

was  fonnd.     The  words  in  the  first  part  of  the  section     T^  Qnmr 

are  general,  but  are  restrained  by  the  preamble.    The       Hiimc 

inconveniences  there  recited  are,  '^  that  it  is  unknown 

where  persons  lying  dead  have  come  by  their  deaths  ;** 

and  ^^  that  such  persons  may  die  in  other  places  than 

those  in  which  the  cause  of  death  happened."    Begina 

V.  7%^  Great  Western  Bathxy  Compamf  (a)  was  a  case 

of  the  latter  description,  decided  shortly  before  the 

passing  of  the  statute ;  and  the  intention  was  that,  in 

those  particular  cases,  the  body  should  not  be  carried 

back  into  the  county  where  the  death  happened  for  the 

purpose  of  an  inquisition.    [Paiteson  J.    In  2  Hal^s  P. 

C.  66.  Part  II.,  c  8.,  it  is  said :  *^  In  ancient  times  if  a 

man  were  hurt  in  the  county  of  A.  and  died  in  the 

county  of  JB.  the  coroner  of  the  county  of  B.  could  not 

take  an  inquisition  of  his  death,  because  the  stroke  was 

not  given  in  that  county,  nor  could  the  coroner  of  the 

county  of  A.  take  an  inquisition,  because  the  body  was 

in  the  county  of  B.  but  they  used  to  remove  the  body 

into  the  county  of  A.  and  there  the  coroner  of  that 

county  to  take  the  inquisition.'']     Hale  says  {b)  that  the 

inquisition  must  be  ^^  super  vistim  corporis;^  but  not 

that  it  must  be  actually  held  si4per  coirpus.     It  is  not 

essential  that  the  inquisition  itself  should  be  held  where 

the  view  was  taken.    [^Coleridge  J.     The  passage  first 

cited  shews  that  it  was  not  thought  material  where  the 

death  happened,  but  where  the  body  was.    Patteson  J. 

A  little  farther  on  (6),  it  is  said  that,  <<  if  he  were  stricken 

and  had  also  died  in  the  county  of  A.  and  the  body  had 

(o)  3  Q.  B,  SS3.  (6)  2  Hale's  P,  C.  ^6. 
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by  some  means  been  after  removed  into  another  coimty, 
be  ought  to  be  removed  into  the  county  of  A.  where  he 
was  stricken  and  died."  And  the  statute  says  that  the 
coroner  ^^  only  within  wiiose  jurisdiction  the  body " 
<<  shall  be  lying  dead  shall  hold  the  inquest."  Lord 
Denman  C.  J.  The  coroner  of  Kent  ought  to  have  sum- 
moned a  jury  to  enquire  on  view  of  the  body  lying 
in  the  parish  of  Chatham^  in  that  county.]  The  death, 
and  the  cause  of  it,  happened  in  a  place  over  which  the 
city  coroner,  and  not  the  county  one,  had  jurisdiction. 
The  mere  fact  of  the  body  being  landed  in  Kent  could 
not  in  such  a  case  give  authority  to  the  coroner  of  Kent. 
\Patteson  3.  To  give  the  city  coroner  jurisdiction  the 
body  should  have  been  removed  from  the  county  into 
the  limits  of  the  city.  Hale  says  that,  in  the  case  put 
by  him,  the  coroner  of  A.  could  not  enquire,  *^  because 
the  body  was  in  the  county  of  i?.*']  In  die  second 
clause  of  Stat.  6  &  7  Vict.  c.  12.  5.  1.,  it  is  expressly  said 
that,  if  a  body  is  found  dead  in  a  river  within  the  flow- 
ing of  the  sea,  where  there  is  no  Admiralty  coroner, 
"  the  inquest  shall  be  holden  only  by  the  coroner  having 
jurisdiction  in  the  place  where  the  body  shall  be  first 
brought  to  land."  Suppose  that,  on  the  present  occa- 
sion, had  been  in  Rockcsta-y  where  the  city  coroner 
clearly  had  jurisdiction,  but  the  body,  afterwards,  had 
been  removed  into  the  county:  if  the  city  coroner 
could  not  take  the  view  in  the  county,  he  could  hold  no 
inquest.  It  would  be  an  indecorum  to  carry  the  body 
from  place  to  place  merely  for  this  purpose.  [^Patte^ 
son  J.  Then,  if  the  body  was  brought  into  the  city  at 
first,  it  should  be  kept  there.]  It  might  have  been  re- 
moved to  the  hospital  out  of  the  city  limits  with  a  hope 
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of  resuscitatioD.    [Paiteson  J.  Then  it  must  be  brought  Qu€etCtBen^. 

1844. 
back,  if  the  inquisition  is  to  be  taken  in  the  city.]  * 


The  Qniiv 

T. 

Jervis  was  not  heard  in  support  of  the  rule  (a)«  Hums. 


Per  Curiam  (6). 

Rule  absolute. 

(a)  During  the  argument  he  cited  Rsx  v.  Ferrand,  3  J7.  jr  ^M  260. 
(6)  Lord  Denmtm  C.  J.,  Patteton,  WiWams  and  Coleridge  Jt. 


Lucas  and  Others,  Executors  of  James  Rose,  Mondi^, 
against  Jones. 

COVENANT.     The  declaration  set  out  a  lease  and  Defendant,  in 
support  of  a 

release,  by  fV.  Brawn  and  /.  &  Fisher,  of  certain  piea  that  he 
tenements  whereof  they  were  seized  in  fee  (and  after-  qunSJg*  rent 
wards  mentioned  to  have  been  demised  to  defendant),  to  |^  ^ij^^JJ^ 
nomas  Wcatherley  Marriott  in  fee,  habendum  to  him  ^o^^^^^^^jK 

*^  paper,  signed 

in  fee,  to  such  uses  as  he  should  appoint  by  deed,  &c. :  ^y  ^^  *'  ^''* 

'  fl  J  >  Janet"  (de- 

averment  that  Maniott  became  seized,  and,  being  so  fendant)  ••  har- 

,        .    I  ,  *"g  written  off 

seized,    to  wit  on  1st  June  1831,   by   indenture   then  the  sum  of  7S^ 

made  between  himself  of  the  one  part  and  defendant  gage  debt, 

of  the  other,  demised  to  defendant,  bis  executors,  &c.,  quarters' wnt 

a  piece  of  land  with  the  messuage  thereon,  habendum  ^J^^  ''^^  ^ 

to  defendant,  his  executors,  &c.,  for  twenty  one  years  charge  the  same 

'  '  J  J  rent  tiU  the 

24th  day  of 
JuJy^  1841.**    M,  had  delivered  the  paper  to  defendant,  being  then  indebted  to  him  on  a 
mortgage  debt  exceeding  72^^     The  only  stamp  on  the  paper  was  a  lU  stamp,  with  no  de- 
nomination on  its  face»  and  had  been  affixed  more  than  one  month  afller  the  signing  and 
delivery  of  the  paper. 

Held:  1.  That  the  instrument  was  a  receipt  under  sUt  55  G.  S.  c  184.  Schedule^ 
Part  I.,  ReceipL 

2.  That  it  was  inadmi9mble»  for  want  of  a  proper  stamp,  though  a  receipt  stamp  would 
hare  cost  less  than  U  ;  sect.  10  of  stat.  55  G,  3.  c.  184.  not  protecting  receipto  which  have 
not  been  stamped  within  a  month  afVer  execution,  under  stat.  35  G.  S.  c.  55.  ti.  8,  10,  11. 


r«iMrr.  fin»f5diMvdldicnktt,attiieyeHrlTffCBiflf57£l5fL 
^"^  payable  qotfterlj  at  Wdmmmer^  Mkkaebams,  dn^tev 
and  Lady  Day  ;  that  defendant  tberebr  covenanted  wxth 
Mlarricit^  Mi  neifs  and  auigiu^  that  dcfendaBt^  nis 
ezecntors,  ftc,  would  daring  the  tenn  pay  Jtarriait^ 
his  heirs,  ftc,  the  rent  reserred  on  the  days  when  it 
was  made  payable;  by  Tirtoe  of  which  demise  defend- 
ant entered,  &c ;  that  afterwards,  to  wit  SSdlC^  185S, 
tAamottj  bong  seiicd  of  the  leicision,  by  indeutinre 
of  appointment,  appointed  the  demised  premises  to  J. 
H.  Mair  and  the  testator  Bostj  in  fee ;  by  Tirtoe  of 
which  &c^  Mmr  and  Bote  became  seized  in  fee  of  the 
rerersioo:  that  afterwards,  to  wit  5th  Jpril  1856; 
Mair  died,  leaving  testator  Base  sarrrring;  who  con- 
tinned  seized  in  fee  until  his  death:  that,  dorii^  his 
life,  a  large  Sec,  to  wit  8(ML,  for  five  quarters,  became 
doe  by  defendant  to  Boscj  and  still  &c. 

Plea  1.  Payment  by  defendant  to,  and  acceptance  by, 
Marriott,  of  a  large  sum,  to  wit  &c.,  in  satis&ction  and 
discharge  of  the  sum  claimed:  averment  that,  at  the 
time  of  the  payment,  defendant  had  no  knowledge  or 
notice  of  the  transfer  to  J.  H.  Mair  and  /.  Bose  of  the 
reversion,  or  of  any  title,  interest  or  authority  of  Biiair 
and  Bose  of,  in  or  to  the  said  reversion,  or  o^  in  or  to 
the  moneys  so  paid  by  defendant  to  Marriott,  or  of  any 
part  thereof:  and  so  defendant  in  fact  saith  that  no  part 
of  the  said  SOL,  in  the  declaration  mentioned  ever  be- 
came or  was  due  or  owing  by  defendant  to  Bose,  in 
manner  and  form  &c. :  verification. 

Replication.  That  defendant  did  not  pay  to  Mar-- 
riott,  nor  Marriott  accept  or  receive,  the  moneys  in  the 
plea  mentioned,  in  satisfaction  and  discharge  &c«,  in 
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manner  and  form  &c. :  oonclnaon  to  the  ooontiy.  Issue  Qtmnfi  jBMdb. 
thereon.  ^^^ 

Other  issues  in  fiict  were  joined.  iLvcmm 

On  the  trials  before  PaUeson  J^  at  the  Middlaex  sit^  Jo]in« 
tings  in  Michaelmas  term  184S,  the  defendant  proved 
that,  in  Jufy  1841,  Marriott  being  indebted  to  the 
defendant  in  a  dtbt  secured  by  mortgage,  exceeding 
the  amount  of  the  five  quarters'  rent  due»  it  was  agreed 
between  the  two  that  the  said  amount  should  be  de- 
ducted from  the  mortgage  debt;  which  deduction  was 
to  operate  as  a  satisfaction  for  the  rent ;  and  it  appeared 
that  a  written  paper,  signed  by  Marriott^  was  then 
handed  to  the  defendant.  The  paper  was  tendered  in 
evidence  by  the  defendant,  and  was  as  follows. 

**  Mr.  Jones  having  written  off  the  sum  of  72L  Ss*  9<( 
from  his  mortgage  debt,  being  five  quarters'  rent  of  his 
house,  I  hereby  discharge  the  same  rent  to  the  24th 
day  of  e^j^  1841." 

This  was  stamped  with  a  U.  stamp,  which  had  no 
denomination,  and,  by  an  indorsement  of  the  stamp 
commissioners,  it  appeared  that  the  stamp  had  been 
affixed,  on  payment  of  a  penalty,  more  than  a  month 
after  the  date  of  the  instrument  The  counsel  for  the 
plamtifis  contended  that  the  instrument  was  inadmis- 
sible for  want  of  a  receipt  stamp.  The  learned  Judge 
received  the  evidence.  Verdict  for  defendant  on  the 
issue  on  the  replication  to  the  first  plea,  and  for  plain- 
tifis  on  the  other  issues. 

In  Michaelmas  term  1843,  Jerois,  for  the  defendant, 
obtained  a  rule  nisi  for  a  new  trial. 

Piatt  and  Barrow  now  shewed  cause,  first,  the 
instrument  was  not  a  receipt.     The  language  of  stat  55 
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[__   or  discharge,  given  for  or  upon  the  payment  of  moaey/' 

LvcAi        Here  no  money  is  paid :  hot  Marriott  agrees  to  set  one 
Jovn.        debt  off  against  another.     A  receipt  woold  not  properly 
represent  snch  a  transaction.     Again,  if  this  can  be 
consumed  as  a  receipt,  it  fidk  within  the  exemption, 
<*  Receipts  or  discharges  indorsed  or  otherwise  written 
upon,  or  contained  in  any  bond,  mortgage   or   other 
security,  or  any  conTcjrance,  deed  or  imtrument  veJkat^ 
cocTj  duly  stamped  according  to  the  laws  in  force,  at 
the  date  thereof,  acknowledgmg  the  receipt  of  the  con- 
sideration money  therein  expressed,  or  the  receipt  of 
any  principal  money,  interest  or  annuity  thereby  se« 
cured."     Here  the  agreement  has  a  stamp,  sufficient  for 
an  agreement :  and  the  receipt,  if  it  can  be  <adled  one, 
is  for  tlic  consideration  therein  expressed. 

Further,  sect.  10  protects  the  instrument.  The 
amount  is  20x«,  a  larger  sum  than  the  highest  receipt 
stamp  :  and  the  stamp  is  not  appropriated. 

JavtSf  contra.  The  attempt  is  to  treat  this  instru- 
ment as  a  receipt  for  the  purpose  of  the  plea,  and  as  an 
agreement  for  the  purpose  of  the  stamp.  If  it  be  a 
receipt,  the  stamp  is  wrong ;  if  an  agreement,  the  plea 
of  payment  is  not  proved.  The  parties  agree  to  treat 
the  writing  off  of  the  debt  as  money:  and  therefore 
the  evidence  offered  is  of  a  receipt  for  the  payment  of 
money  {a).  Reliance  is  placed  on  the  definition  of  Re- 
ceiptf  in  Sched.  Part  I.  to  stat.  55  G.  3.  c.  184. :  but, 
under  the  same  head,  it  is  said,  ^^  And  any  note,  memo- 
randum or  writing  whatsoever,  given  to  any  person  for 

(a)  See  Hart  t.  KaMh,  2  C.   M.  ^  A.  SS7.     &  C.  5  T^rwk.  955. 
Hooper  r.  Stephens,  4  A.  ^  E.  71. 
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or  upon  the  payment  of  money»  whereby  any  sum  of  Queen*t  Bench. 

1844 
money,  debt  or  demand,  or  any  part  of  any  debt  or   * 

demand  therein  specified,  and  amounting  to  2L  or  up-        ^°^^* 
wards,  shall  be  expressed   or  acknowledged  to  have        Jokei. 
been  paid,  settled,  balanced,  or  otherwise  discharged 
or  satisfied,  or  which  shall  import  or  signify  any  such 
acknowledgment,  and  whether  the  same  shall  or  shall 
not  be  signed  with  the  name  of  any  person,  shall  be 
deemed  and  taken  to  be  a  receipt  for  a  sum  of  money, 
of  equal  amount  with  the  sum,  debt  or  demand  so  ex« 
pressed  or  acknowledged  to-  have  been  paid,  settled, 
balanced,  or  otherwise  discharged  or  satisfied,  within 
the  intent  and  meaning  of  this  schedule,  and  shall  be 
charged  with  a  duty  accordingly.*^     That  exactly  de- 
scribes this  instrument,  according  to  the  effect  which 
the  defendant  seeks  to  give  it. 

Stat.  55  G.  S.  c.  184.  s.  10.  does  not  apply;  for  a  re- 
ceipt, by  sects.  8,  10  and  11  of  stat.  35  G.  S.  r.  55.^ 
must  be  stamped,  either  before  it  is  executed,  or  within 
a  month  from  that  time. 

Lord  Denman  C.  J.  As  between  Marriott  and  the 
defendant,  this  writing  off  of  the  debt  was,  by  the  agree- 
ment, to  be  considered  money.  This,  therefore,  is  a 
receipt  or  discharge  given  on  the  payment  of  money. 

Patteson  J.  An  instrument  which  only  admitted  a 
settlement  on  a  bygone  day,  might  operate  merely  as  an 
admission.  But  this  is  a  receipt  for  a  payment  made 
at  the  time.  Sect.  10  of  55  G.  3.  c.  184.  will  not  pro- 
tect this  stamp.  That  section  gives  effect  to  a  stamp 
which  is  not  less  in  amount  than  the  proper  stamp, 
provided  it  be  not  specially  appropriated  to  any  other 


Lucas 

T. 
JOMBS. 
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Voktme  K  vastnunenif  by  haraig  iu  name  oq  the  bee  thereoC 
That  defence  might  have  arisen  if  the  IL  stamp  had 
been  affixed  before  the  receipt  was  executed.  Bat  here 
the  Btamp  has  been  hnproperly  aflbud^  sinoe,  by  stat. 
35  G.  ^  c  65.  St.  8,  10^  the  stamp  most  be  oo  the 
paper  bcfiMre  it  is  used  as  a  receipty  though,  by  sect.  1 1, 
on  pajrment  of  certaiq  penalties  the  instrument  may 
afterwards  be  fitampfd.  But  that  must  be  done  within 
a  month ;  and  here  it  was  not. 

WiLUAMS  and  Wiohtman  Js.  concurred. 

Rule  aba<date» 
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Ex  parte  The  Duke  of  Mablborough.  J^'iSl 

SIR  F.  THESIGER^  Solicitor  General,  moved,  on  Th*  Court  wiu 
not  ffTMfIt  • 

behalf  of  The  Duke  of  Marlborough^  for  a  criminal  criminal  in- 
information  against  L.  C.  Hunvfreif  Esq.,  for  using  cer*  unwritten 
tain  language  alleged  to  be  injurious  to  the  duke.    From  ^  a  ju^ce^^ 
the  aflBdavits  on  which   the  motion  was  founded  it  ??^^2"^??J" 

hu  office,  if  the 

appeared  that  the  duke  was  an  acting  justice  of  peace  ^^^'^  neither 

were  spoken 

for  Oxfordshire :  that,  in  last  Aprils  a  vacancy^having  «t  the  time 

**  when  the  juitice 

occurred  in  the  representation  in  parliament  of  the  was  acting,  nor 
borough  of  Woodstock  in  that  county,  the  Marquis  of  breach  of  the 
Blandfordj  eldest  son  of  the  duke,  and*Mr.  Hwn^ey  ^^*^*^* 
were  respectively  proposed  and  seconded  as  candidates : 
and  that  Mn  Humfreyy  on  that  occasion,  addressed  a  large 
body  of  the  electors  and  inhabitants  of  Woodstock^  and 
in  this  address  used  the  words  now  complained  of.  The 
affidavit  set  out  the  words  from  notes  taken  at  the  time. 
The  following  extracts  contain  the  portions  material  to 
the  decision  of  the  Court.  *^  Harris  was  a  respectable 
man,  but  not  rich :  he  held  a  cottage  under  the  duke, 
and  kept  a  horse.  One  day  he  took  this  horse  to  water  at 
a  pit  to  which  he  certainly  had  no  legal  right  to  go;  and 
Timothy  Slingo,  the  duke's  hay  ward,  passing  by,  took 
up  the  horse  to  put  it  into  the  pound.  Harris  touched 
the  hors^  with  his  whip;  and  it  broke  from  the  hay- 
ward's  custody,  and  naturally  enough  ran  back  to  his 
own  stable.  Harris  was  summoned  for  rescuing  the 
horse,  and  committing  breach  of  pound :  he  was  fined  l5., 
and  the  costs,  which  amounted  to  the  sum  of  19^.  6d. 
This  was  more  than  he  could  pay;  and  he  went  to  gaoL 
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Vohime  V.      When  be  was  in  ffaol,  hb  creditors  came  upon  him ;  bis 

1844« 
1_^  property  was  seized  and  sold  under  an  execution;  be 


TbA^Duke  of   '^^^™®  *  ruined  man ;  and  he  is  now  at  work  upon  tbe 
BCauboroooh.  roads."     "  Two  magistrates,  before  whom  he  was  first 
brought,  refused  to  convict  him,  because  they  considered 
that  the  hay  ward  had  somewhat  exceeded  his  duty.    He 
was  then  brought  before  the  duke,  a  fit  judge  in  his 
own  cause:  and,  sitting  on  his  own  dog  kennel  with 
a  glass  of  ale  in  his  hand,  the  Duke  of  Marlborougk 
himself  convicted  HaniSf  and  sent  him  to  gaol."     The 
speech,  as  set  out  in  the  affidavits,  contained  also  a 
charge  against  the  duke  as  to  a  dispute  respecting  an 
item  in  the  bill  for  the  funeral  of  his  late  fiither,  a 
charge  imputing  unkind  conduct  towards  an   invalid 
taking  exercise  in  the  duke's  park,  and  a  charge  im- 
puting harshness  on  the  part  of  the  duke  towards  his 
tenantry.     The  speech  also,  by  the  affidavits,  appeared 
to  contain  other  imputations,  upon  which  however  the 
Solicitor  General  did  not  rely.     All  the  charges  were 
denied  upon  affidavit. 

Lord  Denman  C.  J.  This  is  an  application  which 
calls  upon  the  Court  to  interfere  by  the  exercise  of  its 
extraordinary  jurisdiction.  The  words  complained  of 
certainly  do  impute  a  most  grievous  charge ;  and  I  do 
not  wonder  that  the  Duke  of  Marlborough  has  come 
into  Court  to  deny  the  truth  of  Uiat  charge  upon  oath. 
That  is  a  benefit  which  the  subject  enjoys  by  means  of 
the  opportunity  afforded  him  upon  discussing  the  pro- 
priety of  granting  or  refusing  this  remedy.  The  ques- 
tion now  is,  whether  these  words  are  of  such  a  nature 
as  to  entitle  the  Duke  of  Marlborough  to  the  remedy. 
With  respect  to  the  last  three  charges,  it  is  clear,  upon 
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all  the  authorities,  that  words  merely  spoken  are  not  ^''««**«  Benek. 

the  subject  of  a  criminal  information.     The  exception   1^ 

is  in  those  cases  where  the  words  amount  to  a  provoca-  The  DukTof 
tion  to  break  the  peace,  by  their  inciting  either  to  per-  Ma»lioiowii. 
sonal  violence  or  to  a  challenge.  We  have,  how- 
ever, felt  some  doubt  as  to  that  charge  which  im- 
putes corruption  in  the  character  of  a  magistrate.  As  to 
this,  the  denial  on  the  part  of  the  duke  is  conclusive. 
But  we  find  no  precedent  for  granting  a  criminal  in- 
formation in  such  a  case.  It  has  often  been  said  that 
the  Court  will  not  interfere,  except  where  the  words  are 
uttered  at  the  time  when  the  magistrate  is  performing 
his  duty :  and  the  reason  of  that  exception  is,  that 
there  a  direct  obstruction  is  created  to  the  course  of 
justice.  The  magistrate  in  such  a  case  may  treat  the 
words  as  a  contempt ;  but  in  my  opinion  it  is  then  far 
more  expedient  that  this  Court  should  interpose.  There 
is  no  case  that  directly  decides  that  this  Court  will  inter- 
fere in  the  case  of  a  charge  orally  made  against  a  magis- 
trate in  that  character.  Mr.  Starkie  in  his  Treatise  on 
the  Law  of  Slander  and  Libel  {a),  published  in  1830, 
after  stating  that  abusive  and  defamatory  words  spoken 
of  justices  of  the  peace  in  their  absence,  which  do  not 
relate  to  the  execution  of  their  office,  are  not  indict- 
able, adds :  ^*  But  the  case  might  fall  under  a  very  dif- 
ferent consideration  if  a  magistrate  were  to  be  charged 
with  some  specific  act  of  oppression  or  corruption  in  his 
judicial  capacity."  That,  however,  is  no  more  than  an 
opinion  doubtfully  expressed,  and  does  not  appear  to 
be  founded  on  any  authority.  I  expected  that  the 
Solicitor  General  would   comment  upon  the  cases  in 

(a)  Vol.  II.  pp.  199,  200.  (Second  edition). 
VOL.  V.    N.  S.  3  R 
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Vohme  K     whicli  interference  under  tliese  circumstances  lias  been 
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*__  refused,  and  would  refer  us  to  some  authority  upon 

The^Sik^or  ^^^^^  ^^  could  uow  act  as  he  requires.  That  has  not 
MAftuoMNraa.  |)een  done;  and  the  only  reason  is,  that  do  such  au- 
thority exists  even  as  a  dictum  or  opinion.  It  is  per- 
fectly dear  that  we  could  not  grant  this  information 
without  creating  a  precedent;  and  this  we  ought  not 
to  do  where  a  known  course  has  been  proceeded  in  for 
many  years,  unless  we  felt  perfecdy  clear  that  the  law 
would  warrant  us  in  so  dcrnig.  And  there  is  another 
principle,  independent  of  this,  which  makes  us  unwil* 
ling  to  treat  mere  words  as  afibrding  ground  for  a  cri- 
minal information.  Words  may  be  so  difierently  under- 
stood, and  the  circumstances  under  which  they  are 
uttered  may  supply  so  many  opportunities  of  explana- 
tion, that  we  must  fed  most  rductant  to  act  on  what 
must  depend  so  much  upon  oral  evid^ice.  We  there- 
fore ought  not  to  depart  from  the  established  principles : 
such  a  departure  might  lead  to  a  long  enquiry  con- 
ducted in  the  most  inconvenient  way. 

Patteson,   Williams    and    Wightman  Js.    con- 
curred. 

Rule  refused  (a). 

(a)  See  JUgutm  \.  LamgUy,  2  SaUc,  697. ;  lUginA  v.  Wngkisom^  2  StJt, 
698. ;  Krx  v.  ArtW,  1  Str.  420. ;  Rex  ▼.  I\xoa,  2  Sh-.  1 157.  ;  lUx  ▼. 
W^^  2  CampU,  142. ;  Ex  parte  Ckmpmam,  A  u1.  i  E,  773.  ;  JUr  v.  Burm^ 
7  A.i£.  19a 
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Quea^^s  Bench, 
1844^ 


The  Queen  against  Dunn  and  Bennett.        2^**!?^' 

THE  rule  for  a  certiorari  in  the  case  oi  Beginay.  When  the  order 
of  a  town 

The  Council  of  Lichfield  {a)    having  been  made  council,  bdng 

brouffht  up  by 

absolute,  and  the  writ  issued  and  obeyed,  a  rule  was  ob-  certiorari,  it 
tained  calling  upon  "  the  prosecutors  {b)  to  shew  cause  "^  moUon/^ 
why  the  orders  brought  up  under  the  writ  should  not  ^JlJt^^mld 
"  be  quashed  or  disallowed,  with  costs.**     The  rule  was  ^^^  ^^  i 

^  to  be  charged 

drawn  up  on  reading  the  affidavits  in  support  of  the  ^^^  ^^^'"^  ** 

,         ,  prosecutor  of 

motion  for  a  certiorari.     No  cause  was  shewn  :  and  in  the  order,  and 

the  party  fhould 
last  Michaelmas  term  the  rule  was  made  absolute  for  be  named  in 

quashing  the  orders,   ^^  with  costs  to  be  paid  by  the      Therefore, 

prosecutors  to  the  defendants  or  their  attorney.'*  fbr^pajn^nTof 

In  last  Hilary  term  a  rule  was  obtained  calling  upon  ^^°*^hf'*d£ 

Thomas  Bondey^  Half  or d  Walton  Hewitt^  Stephen  Bras-  were  m  brought 

singtofiy  Richard  March  Kidger^  Samuel  Spoffbrth^  John  7  fr.4.8civict. 

Heap,  Robert  Sharp,  Thonms  Whitaker,  Frederick  Bondj  and  quashed 

Charles  Simpson,  George  Birch,  Joseph  Webb,  John  Rut-  paid  by  the 

ledge  Majendie  and  Richard   Croft  Chawner  to  shew  ^JihTiJ^J^ftithw 

stating  by 
whom  the  costs  were  to  be  'paid,  and  no  cause  having  been  shewn,  the  Court  refused  to 
grant  an  attachment  against  individuals,  A,,  B.  and  C,  for  non-paymentf  though  the  rule 
for  an  attachment  was  drawn  up  on  reading  affidavite  of  A,,  B.  and  C,  used  in  opposing 
the  motion  for  a  certiorari,  and  which  shewed,  as  the  parties  applying  for  an  attachment 
contended,  that  A,,  B.  and  C.  were  tlie  persons  who  prosecuted  the  onlers  since  quashed, 
by  supporting  them  in  this  Court. 

(a)  4  Q.  B.  89S. 

{b)  By  the  practice  of  the  Crown  Office,  when  orders  are  brought  up 
by  certiorari,  the  parties  seeking  to  enforce  the  orders  are  considered  a«t 
prosecutors,  and  the  parties  against  whom  they  will  be  enforced  if  the 
motion  fails  (and  at  whose  instance  the  certiorari  issued),  as  defendants : 
and  the  rules  are  entitled  accordingly.  See,  as  to  orden  of  sessions,  the 
advertisement  prefixed  to  Burr.  SeU*  Co, 

In  the  present  case,  Dunn  and  Benneit  appeared,  by  indorsement  on 
the  certiorari,  to  be  persons  interested  in  the  borough  rate,  at  whose 
instance  the  writ  issued. 

3  It  2 
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Voiunu  V.      cause  why  attacliments  should   not  issue  against  them 

1844« 
__*__ for  their  contempt  in   not  paying  67/.  2s*  4rf.,   taxed 

The  QuEEM     costs,  pursuant  to  the  rule  of  Michaelmas  term. 
puvN.  The  rule  nisi  for  an  attachment  was  drawn  up  on 

reading  an  affidavit  by  Alfred  Egginton  as  ^^  attorney 
for  the  above  named  defendants'*  (Dunn  and  Betinett)^ 
which  stated  that  the  rule  made  in  MicJiaelmas  term  had 
been  served  on  the  parties  now  called  upon  to  shew 
cause  (styled  in  this  affidavit  ^^  the  prosecutors  ") ;  and 
payment  demanded  of  them,  but  not  made.  Also  upon 
reading  affidavits  (a)  sworn  by  the  last  mentioned  parties 
(among  others)  in  opposhion  to  the  rule  for  a  certiorari 
in  Regina  v.  The  Council  of  Lichfield  (6). 

In  opposition  to  the  present  rule,  Simpson  deposed 
that  he  never  was  one  of  the  council,  but  only  the 
town  clerk,  and  solicitor  to  the  corporation;  that  tlie 
council,  at  a  quarterly  meeting,  resolved  that  Simpson^ 
as  such  town  clerk  and  solicitor,  should  take  the  necres« 
sary  proceedings  for  shewing  cause  against  the  rule  for 
a  certiorari,  and  the  common  seal  was  affixed  to  a  copy 
of  the  resolution,  in  pursuance  of  which  Simpson  pre- 
pared affidavits,  and  instructed  counsel,  on  behalf  of  the 
town  council  in  their  official  capacity,  and  not  of  him- 
self or  of  any  individual  personally.  Bowlet/j  Brassitig'^ 
totU  Spqffbrthj  Heap^  Sharp,  Bond  and  Webb  also  made 
affidavit,  deposing,  each  for  himself,  that  he  never  acted 
in  the  making  of  the  orders  removed  except  officially 
as  a  member  of  the  council,  and  never  instructed  counsel 
against  the  rule  otherwise  than  officially  and  on  the 
council's  behalf,  and  never  was  a  prosecutor  of  the 
said  orders  or  rules  except  in  his  capacity  of  a  coun« 

(a)  For  Uie  sulMUnce  of  Uiese  see  4  Q.  ^.  897 — 90O. 
(6)  4  Q.  B.  893. 
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cillor :  and  that,  if  compelled  personally  to  pay  the   Queen's  BetuJi. 

costS)  he  knew  of  no  means  whereby  be   could  recover  * 

them  from  the  corporation  or  council,  unless  this  Court      -^^  Qvnv 
should  order  the  council  in  their  official  capacity  to  pay         Duiw. 
them  out  of  the  borough  fund.     Hewitt  deposed  that, 
since  making  his  former  affidavits,  and  before  the  rule 
of  Michaelmas  term  was  obtained,   he  ceased  to  be  a 
councillor,  and  that  he  had  not  since  acted  as  one ; 
and  that,  except  in  his  official  capacity  as  a  councillor,  he 
had  not  acted  as  prosecutor  of  the  certiorari,  or  shewn 
cause  against  the  original  or  subsequent  rules  granted 
by  the  Court.      Majendie  and  Ckawner  deposed  that 
they  were  not,  and  never  had  been,  burgesses  of  the 
city;  and  they,  together   with  Kidger,    Whitaker  and 
Birch^  further  stated  that  they  were  not,  at  the  time  of 
the  making  of  the  orders  since  quashed,  nor  had  since 
been,  members  of  the  council,  and  that  they  had  not 
acted  as  prosecutors  of  the  writ  of  certiorari,  nor  ap- 
peared by  counsel  or  otherwise  to  shew  cause  against 
the  original  or  subsequent  rules  granted  by  this  Court. 
Birch  (an     attorney)   stated    that  he  was    appointed 
treasurer  of  the  city  afler  the  removed  orders  were 
made,  and  remained  in  office  till  12th  December  1848 ; 
that  he  did   not  act  as  attorney  for  the  prosecutors 
or  the  defendants  in  this  matter ;  that  his  affidavit  on 
shewing  cause  against  the   rule   for   a  certiorari  was 
made  in  the  capacity  of  treasurer,  at  the  request  of 
the  town  clerk  acting  as  attorney  for  the  council ;  and 
that  he  considered  himself  bound,  while  treasurer,  to 
speak  as  to  the  state  of  the  accounts   relating  to  the 
borough  fund,  when  called  upon  by  the  council,  or  the 
town  clerk  on  their  behalf.     And  that,  when  the  orders 
since  quashed  were  made,  he  was  not  a  burgess.     The 
S  R  3 
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T^bmB  V.  a£Bdavits  also  avored  die  belief  of  the  deponents  that 

^^*^'  ^  EggingUm  knew  the  principal  &cts  deposed  to,    when 

Ite  Qonr  Jie  made  his  affidavit  in  support  of  the  present  role  nisi. 


T. 
DVSK 


Erie  and  IF.  JZ.  Cbfe,  for  eight  of  the  parties,  and 
Sir  F.  Tliesiger^  Solicitor  General,  fer  the  other  six, 
now  shewed  cause.  This  was  an  application  made 
under  stat.  7  fT.  4.  &  1  Via.  c.  78.  s.  M.  The  appli- 
cants have  no  right  to  treat  the  individnals  who  op- 
posed the  role  for  a  certiorari  as  the  prosecutors.  The 
party  really  contestiDg  the  rule  was  the  corporation,  in 
its  corporate  capaci^.  The  orders  complaxned  of  were 
the  acts  of  the  town  council  for  the  time  being;  it  was 
for  the  council,  not  individaats,  to  defend  those  acts: 
and  they  shewed  their  intention  to  do  so,  by  the  resolu- 
tion which  they  passed  under  their  common  seal.  The 
^  prosecutors  "  mentioned  in  the  rule  of  last  term  must 
be  the  parties  who  really  shewed  cause.  [PaUeson  J. 
The  party  making  the  role  absolute  meant  simply  *'  the 
other  side."]  Those  parties,  at  least,  coald  not  be 
^  prosecutors,"  for  the  purpose  of  this  role,  who  were 
not  members  of  the  council.  There  is  no  precedent 
for  making  a  person  pay  costs  merely  because  he  has 
joined  in  affidavit  against  a  rule.  It  is  suggested 
that  if  the  parties  obtaining  the  certiorari  have  not  this 
remedy  they  must  themselves  pay  the  costs  incurred 
on  their  side  :  but  that  cannot  be  remedied  :  stat 
7  ?F.  4.  &  1  Vict.  c.  78.  $.  44*.  gives  only  a  limited  juris- 
diction where  an  order  of  the  council  has  been  made 
improperly  for  the  payment  of  money.  The  Court  (as 
appeared  to  be  the  case  in  Regina  v.  Tke  MayoTj  4^., 
of  Bridgewater  (a)  and  Regina  v.  Paramore  (b)  )  cannot 

(a)  10  A.  i  E.  281.  (6)  10  A.  ^  E.  286. 
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enforce  restitution  of  the  money ;  nor  can  they  compel   Quem't  Bench, 

1844 
individuals  to  pay  the  costs,  where  it  is  clear  that  the    '__ 

council,  and  not  any  individual,  was  the  party  interested     "^^  Q»«»k 

in  upholding  the  orders.    {Patteson  J.  The  result  of  the       'Domv. 

argument  seems  to  be  that,  where  a  person  interested  in 

the  borough  fund  obtains  a  certiorari  to  remove  orders 

by  which  it  has  been  misapplied,  the  money  cannot  bie 

recovered  back,  and  the  borough  fund  must  be  saddled 

with  the  costs.]     If  the  town  council  have  improperly 

incurred  costs,  that  may  be  a  misapplication  for  which 

they,  as  t^  body,  may  be  liable.     \PaUeson  J.  The  town 

council  is  not  a  corporation  (a).] 

F.  V.  Lee^  contra.  The  statute,  sect  44,  ^oes  not 
expressly  provide  for  payment  of  costs  by  any  person ; 
but  it  leaves  them  in  the  "judgment  and  discretion ''  of 
the  Court  The  costs  here  may  be  safely  awarded  ac- 
cording to  the  view  which  the  parties  prosecuting  the 
orders  have  taken  of  their  own  case,  as  appears  by  their 
affidavits*  According  to  the  argument  on  their  part, 
the  persons  who  had  illegally  appropriated  the  public 
•money  would  be  irresponsible.  The  Court  has  in  se~ 
veral  instances  ordered  costs  to  be  paid  by  the  person 
wito  appeared  on  the  affidavits  to  be  liable.  [Lord 
Denman  C.  J.  No  doubt  it  is  done.  The  Court  exer- 
cises its  judgment  on  the  particular  case ;  the  costs  being 
made  the  subject  of  a  separate  motion.  We  laid  do#n 
the  practice  in  Regina  v.  Greene  (&).]  The  council  is 
not  a  corporation ;  the  members,  therefore,  are  liable  in 
their  individual  capacities.     If  not,  there  is  no  person 

(a)  See  JZariitu  ▼.  Yorkt  2  Q,  n.'  ^47.  85a  ,W  <  ^  B.  646. 
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from  whom  the  costs  of  quashing  these  iilegml  cirdcrs 
can  be  recovered. 

Lord  Dbnm AN  C  J.  I  r^ret  that,  when  the  niocioii 
to  quash  with  costs  was  made,  our  attenticxi  was  not 
called  to  the  peculiar  practice  oq  the  remoTal  of  ordcn 
by  certiorari;  we  might  then  have  avoided  the  ififficnhr 
which  has  arisen.  The  course  always  adopted  in  such 
canes,  where  thecharacter  of  the  person  appearing  in  the 
situation  of  a  prosecutor  was  not  expressi j  d^ned,  has 
been  that  the  Court  should  decide  who  should  be 
deemed  the  prosecutor ;  not  that  the  individual  succeed- 
ing should  call  upon  whom  he  pleased  as  liable  in  that 
capacity.  An  oversight  has  been  committed  ;*  but  we 
cannot  remedy  it  by  enforcii^  a  demand  of  costs  merely 
because  the  party  claiming  them  has  called  upon  some 
individuals  as  prosecutors. 


Patteson  J.  I  am  of  the  same  opinion.  Our  atten- 
tion should  have  been  called  to  the  point  of  practice 
at  the  time  of  the  motion.  The  subject  is  a  diflK 
cult  one.  We  do  not  properly  know  for  whom  Mr. 
Erlt  and  Mr.  Cole  appeared.  Had  the  question  been 
brought  before  us,  we  should  have  exercised  our  judg- 
ment upon  it  at  the  time ;  and  it  would  have  been  matter 
for  a  great  deal  of  consideration  whom  we  should  direct 
to  pay.  At  present  we  do  not  know  who  are  the  prose^ 
cutors,  but  are  only  informed  that  the  successful  parq^ 
has  selected  some  persons  as  those  who  ought  to  pay 
the  costs. 


WiLUAH s  J.    The  Court  has  to  exercise  a  discretion 
in  these  cases.   Where  a  rule  is  successfully  mainftained. 
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the  party  resisting  is  generally  the  one  liable  to  costs.  Quftn't  BmuJu 

But  here  it  does  not  appear  who  that  party  was.    There * 

may  be  great  difficulty  in  determining ;   but,  that  we  ^^  Q^"* 

might  get  over  it^  some  person  ought  to  have  been  de-  Dvnv. 
monstrated  as  the  party  against  whom  the  claim  was 
directed. 

WiGHTMAN  J.  concurred. 

Rule  discharged. 


Herbert  against  ^axwa. 

A  SSUMPSIT  on  a  bill   of  exchange^   drawn    by  Under  »ut. 

Thomas  Spence^  9th  June  1842,  on  defendant,  for  m.  6S,  127., 

30/.,  at  three  months,  accepted  by  defendant,  indorsed  2  w.  4.  c.  se. 

by  T.  Spence  to  Thomas  Rt^ers,  and  by  T.  Rogers  to  ^i^J"^ 

plaintiff.  ^-^;^y 

Plea  4.  That  defendant  accepted  the  bill  at  the  re-  pety,  and  con- 

^  tract,  for  the 

€]uest  of  i^^c£r,  and  without  ever  having  received  any  beneStofhw 

•ssignees,  and 

consideration  or  value  whatever  for  his  acceptance,  and  may  sue  in 
for  the  accommodation  of  Sperwe,  and  in  order  that  property  or 
he  might  deposit  the  same  with  Sogers  as  a  collateral  ^piea  shewing 
security  as  after  mentioned,  and  for  no  other  purpose  4^^'JJiJJ^ 
whatever:    that,  after  defendant  had  so  accepted,  to  nod^«>ce,un. 

'  *^  Jess  there  be  an 

allegation  that 
tlie  assignees  have  interfered*     The  same  is  true  in  the  case  of  a  party  who  has  twice  been 
bankrupt  and  obtained  his  certificate  but  has  not  paid  fifteen  shillings  in  the  pound,  in 
respect  of  property  acquired  since  the  certificate.      Held^by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  of  the  Court  of  Q.  B. 

By  the  Court  of  Q.  B. :  De  injuriA  may  be  replied,  in  an  action  by  the  indorsee  of  a  bill 
of  exchange  against  the  acceptor,  to  a  plea  that  the  bill  was  accepted  for  the  accommodation 
of  the  drawer,  to  be  deposited  with  1?.  as  a  collateral  security  for  a  debt  from  the  drawer  to 
B. ;  that  B.  took  it  on  those  terms ;  that  the  drawer,  before  maturity,  paid  R.  part  of  such 
debt,  and  tendered  the  residue,  which  R,  refused  to  accept ;  and  that  R,  afterwards  in- 
doned  the  bill  to  plainttflT,  in  order  that  plaintiff,  conspiring  and  coUiKUng  with  R,  to  de- 
fraud defendant,  might  recover  as  a  trustee  for  R, ;  such  plea  being  in  excuse  and  not  in 
diicfaargc 
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Foiume  V.       wit  9th  June  1842,  Spence  indorsed  and  delivered  the 
1  _  bill  to  BogerSf  and  Sogers  then  took  and  received  the 


Hbebxbt      same,  as  a  collateral  security  for  the  payment  of  the 
3*Ts».        sum  of  25L  then   due  to  Mqgers  as  the  balance  of  a 
certain  other  bill  of  exchange  for  SOL  then  in  faia  pos- 
session, and  of  which  he  was  the  indorsee  and  holder, 
to  wit  a  bill  drawn  by  Spence  upon  and  accepted  by 
one    Matthew   Foster^   at   three    montha,    payable   to 
Spencifs  order,  and  which  bill  Spence  indorsed  to  one 
George  Bakery  who  indorsed  the  same  to  Rogers ;  the 
residue  of  the  last  mentioned  bill,  to  wit  25/L,  having 
been  paid  to.  Refers  by  the  said  Spence  before  the  in- 
dorsement to  JRogers  of  the  bill  in  the  declaration* men- 
tioned :  and  that  the  bill  in  the  declaration  mentioned 
was  delivered  to  and    received   by  Sogers   for   such 
purpose  as  in  this  plea  mentioned,  and  no  other  pur- 
pose, or  consideration,  or  value  whatsoever.      That, 
after  Rogers  had  taken   and   received  the   bill  in  the 
declaration  mentioned,  and  whilst  the  same  was  in  his 
custody  and  possession,  and  before  the  same  had  be- 
come due   or   payable,   to  wit  9th  Jtdy  1842,  Spence 
paid  to  Rogers^  who   then  accepted  and   received  the 
same,  a  certain  sum  of  money,  to  wit  15/.,  in  part  pay- 
ment of  the  said  balance  of  25/.  then  remaining  due 
and  payable  to  Rogers  on  the  bill  for  50/. ;  and  then 
thei*e  remained  due,  in  respect  of  the  last  mentioned 
bill,  a  certain  small  sum  of  money,  to  wit  10/.,  and  no 
more.     That   afterwards,   and   whilst   the   bill    in   the 
declaration  mentioned  was  in  the  custody  and  possession 
of  Rogers  for   such   purpose  as  aforesaid,  and  before 
the  same  had  become  due  or  payable,  to  wit  1st  iS^ 
tember  1842,  Spence  tendered   and   offered    to  Rogers 
a  certain  sum  of  money,  as  and  being  the  balance  then 
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remaininff  due  on  or  in  respect  of  the  bill  for  50^.*  and   Qtieen^i  Bench. 

.                                                                                   1844. 
also  for  or  in  respect  of  any  interest  or  damages  which  * 

might  have  accrued,  or  could  be  claimed*  by  Bogen  HimMar 
on  or  in  respect  of  the  last  mentioned  bill,  to  wit  111.;  Satia. 
which  last  mentioned  snm  was  the  full  amount  to  which 
Sogers  was  at  the  time  of  the  said  tender  entitled 
upon  or  in  respect  of  the  bill  for  502.,  to  secure  the  pay-  . 
ment  of  which  the  bill  in  the  declaration  mentioned 
was  deposited  with  Bikers,  as  in  this  plea  aforesaid ; 
and  which  tender  and  ofier  of  Spence  Sogers  then 
wholly  refused  to  accept  or  receive,  and  then  wrong- 
fully kept  and  detained  the  bill  in  the  declaration  men- 
tioned, and  wholly  refused  to  deliver  np  the  same 
either  to  Spence^  or  defendant,  or  any  other  person, 
although  he  was  then,  to  wit  on  &c.,  requested  by 
Spence  and  defendant  so  to  do.  That,  after  the  tender 
had  been  so  made  to  and  refused  by  Sogers^  and 
after  Sogers  had  so  wrongfully  refused  to  deliver  up 
the  bill,  to  wit  &c..  Sogers  indorsed  the  bill  in  the 
declaration  mentioned  to  plaintiff,  and  plaintiff  then 
took  and  received  the  bill  in  the  declaration  mentioned 
with  full  knowledge  and  notice  of  the  premises.  Veri- 
fication. 

(This  plea  led  to  an  issue  of  fact,  but  is  here  set 
out  for  the  purpose  of  rendering  the  sixth  plea  in- 
telligible.) 

Plea  6.  That  defendant  accepted  the  bill  in  the 
declaration  mentioned  for  the  accommodation  of  Spence j 
and  without  ever  having  received  any  consideration 
or  value  for  the  acceptance  thereof,  and  for  the  pur- 
pose, and  in  the  manner  and  form,  as  in  his  fourth 
plea  above  alleged  :    that  Spence   deposited    the  bill 
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with  RogerSf  who  received  the  same,  for  the  purpose 
and  in  the  manner  in  the  fourth  plea  in  that  behalf 
alleged,  and  for  no  other  purpose,  consideration  or 
value  whatever.  That  Spence  paid  to  Rcgers  the  sum 
of  money  in  the  fourth  plea  in  that  behalf  mentioned, 
to  wit  15/.,  in  part  payment  of  the  said  balatice  of 
25/.,  in  manner  and  form  as,  and  at  the  time,  in  the 
fourth  plea  alleged.  That  Spence  tendered  and  offered 
to  Rogers  the  said  sum  of  money  in  the  fourth  plea 
in  that  behalf  mentioned,  being  the  balance  remaining 
due  to  him  upon  and  in  respect  of  the  bill  for  50L  in 
the  fourth  plea  mentioned,  at  the  time  therein  men^ 
tioned,  which  said  sum  Rogers  then  wholly  refused 
to  accept,  as  in  the  fourth  plea  mentioned,  and  then 
refused  to  deliver  up  and  wrongfully  detained  the  bill 
in  the  declaration  mentioned,  in  manner  and  form  as 
in  the  fourth  plea  above  in  that  behalf  alleged.  That, 
after  the  said  tender  to  and  refusal  by  Rogers^  and 
after  his  said  refusal  to  deliver  up  the  bill  in  the  de- 
claration mentioned,  in  the  said  fourth  plea  alleged,  to 
wit  on  &c.,  Rogers  indorsed  the  bill  in  the  declara- 
tion mentioned  to  plaintiff,  with  the  intent  and  in  order 
to  cheat  and  defraud  defendant  of  the  amount  thereof 
by  plaintiff's  suing  defendant  upon  the  same  as  a  mere 
trustee  for  Rogers^  and  forcing  and  compelling  de- 
fendant to  pay  the  bill,  without  the  plaintiff's  having 
any  beneficial  interest  in  the  same ;  and  plaintiff  then 
took,  had  and  received  the  bill  in  the  declaration  men- 
tioned with  the  same  intent  and  purpose ;  and  he  and 
Rogers  then  conspired  and  colluded  together  to  cheat 
and  defraud  defendant  of  the  amount  of  the  bill  in 
the  declaration  mentioned,  by  the  means  aforesaid. 
Verification. 


Vll.  VICTORIA.  969 

Replication :  De  injurift.  Qu€m'$  Btfu*. 

Special  demurrer,  assigning  for  cause  that  the  matters  [__ 

of  defence  do  not  merely  amount  to  an  excuse,  but      ^™*" 
shew  that  defendant  never  was  liable  to  perform  his        Satk«, 
promise,  and  never  was  liable  to  pay  plamtifF;  and  that 
tlierefore  the  replication  De  injuria  is  inappropriate :  and 
that  the  replication  is  multifarious. 
Joinder  in  demurrer. 

Plea  7.  That,  before  and  on  Moich  1st,  1830,  and 
thence  to  the  suing  out  of  the  commission  of  bankrupt 
after  mentioned,  plaintiff  was  a  trader,  subject  to  the 
statutes  then  in  force  concerning  bankrupts  &c.  The 
plea  then  averred  a  petitioning  creditor's  debt,  and 
proceedings  in  bankruptcy,  the  commission  being  dated 
10th  March  1830;  and  a  certificate,  dated  14th  May 
1830.  That  afterwards,  and  after  the  passing  of  a 
certain  act  &c.  (Bankruptcy  Court  Act,  1  &  2  JF.  4. 
c.  SG.)^  and  before  the  accruing  of  the  causes  of 
action,  and  ^  thence  until  the  issuing  of  the  fiat  after 
mentioned,  plaintiff  was  a  trader  &c.  The  plea  then 
averred  proceedings  in  bankruptcy,  the  fiat  being 
dated  20th  August  1839 ;  an  appointment  of  the  official 
assignee,  David  Carman^  dated  2lst  August  1839;  ap- 
pointment of  the  creditors'  assignee,  John  Pare  the 
younger,  dated  30th  August  1839,  and  acceptance 
by  the  latter;  also  a  certificate,  dated  21st  Naoem- 
her  1839:  that  the  estate  of  plaintiff,  under  the  said 
fiat,  did  not  produce,  nor  has  as  yet  produced,  sufficient 
to  pay  every  creditor  under  the  said  fiat  15^.  in  the 
pound  on  the  amount  of  their  respective  debts  proved 
under  the  said  fiat;  and  none  of  the  said  creditors  has 
as  yet  received  155.  in  the  pound  on  the  amount  of 
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y^^m^  y*      their  said  debts.     That  the  bill  of  excliaoM  in  the  de- 

!__  claratioQ  mentioned  was  indorsed  to  plaintifl^  and  the 

^''*'***  cause  and  causes  of  action  thereon  accrued  to  hinis 
^"nM,  after  the  said  signing  and  allowing  of  thie  said  last  men- 
tioned certificate :  whereby,  and  by  force  of  the  statute 
in  such  case  &€;»  the  cause  of  action  in  the  dedaratioo 
mentioned,  and  the  sum  of  money  therein  claimed  and 
demanded,  is  vested  in  the  said  Mm  Fare  the  younger 
and  David  Cwman  as  such  assignees  under  the  said 
fiat,  according  to  the  form  of  the  statute  in  tfiat  case  &c. 
Verification. 

Special  demurrer,  assigning  for  cause  that,  although 
the  bill  of  exchange  distinctly  appears  to  be  after  ac- 
quired property,  that  is  to  say  indorsed  to  plaintiff  and 
the  cause  and  causes  of  action  therein  aocmed  to  him 
after  the  alleged  signing  and  allowsnce  of  the  last  men- 
tioned certificate,  yet  it  does  not  appear  that  Mm  Part 
the  younger  and  Dadd  Camumj  or  either  of  them, 
hath  ever  interfered  with  plaintiff  in,  about  or  in  respect 
of  the  cause  or  causes  of  action  thereon,  nor  that  they 
have  brought  any  action  npon  the  bill,  or  taken  any 
legal  or  other  proceedings  for  the  recovery  of  the 
amount  thereof,  or  any  part  thereof;  but  it  is  consistent 
with  the  allegation  in  the  plea  that  plaintiff  may  sue  for 
the  same,  either  in  his  own  right,  for  his  own  benefit,  or 
as  trustee  for  the  assignees  under  the  fiat. 
Joinder  in  demurrer. 

The  demurrer  was  argued  in  the  G>urt  of  Queen's 
Bench,  in  Easter  term,  184S  (a),  by  G.  Atldnum  for 
the  plaintiff  and  WtUes  for  the  defendant.     It  is  con- 

(a)  May  Sd.     Before  Lord  Denman  C.  J.,  Patteton  and  miiiams  Ji. 


VJI.  VICTORIA. 


971 


sidered  sufficient  to  refer,  for  the  argument,  to  the  judg-  Q^"*^^^- 

ment  and  notes.  

Cur.  ado*  vuU.  v. 


Lord  DfiNMAN  C.  J.,  in  the  vacation  after  Easter 
term  1843  (May  17th),  delivered  the  judgment  of  the 
Court. 

The  replication  to  the  sixth  plea  in  this  case  being  De 
injuria,  the  question  is  raised  whether  that  plea  discloses 
matter  in  excuse,  or  in  discharge. 

In  the  case  oi  Salter  v.  PurcheU  (a)  the  same  question 
was  raised,  but  under  circumstances  so  unlike  the  pre* 
sent  that  the  case  affords  no  guide  to  us.  The  case  of 
Humphreys  v.  (yConneU  (b)  is  more  like  the  present, 
where  the  plea  was  held  to  be  in  excuse.  But  the  case 
of  Mitchell  v.  Cragg{c)  still  more  resembles  the  pre- 
sent :  and  there  ulso  the  plea  was  considered  to  be  in 
excuse.  Parke  B.  there  says,  the  breach  is,  that  the 
defendant  did  not  pay  the  plaintiff;  the  plea  in  truth 
says,  ^^  I  admit  I  never  did  pay  the  plaintiff,  because 
he  was  the  holder  of  the  bill  under  such  circumstances 
that  he  was  not  entitled  to  be  paid  :"  it  is  like  the  case 
of  Isaac  V.  Farrar  (d). 

In  the  present  case  the  plea  shews  nothing  illegal  in 
the  bill  originally :  it  shews  that  tlie  defendant  accepted 
it  for  the  accommodation  of  the  drawer,  SpencCj  to 
'enable  him  to  deposit  it  with  one  Beyers  as  a  collateral 


Satkb. 


(a)  1  Q.  B.  209.,  in  £xch.  Ch.,  reveniog  Uie  judgment  of  Q,  B., 
in  PurcheU  v.  SaUer,  1  Q.  B,  197. 

(6)  1  M.iW,  370.  (c)  10  M.  i  W.  367. 

id)  \  M.i  W.  65.  S,  C.  Tyrwh,  jr  Or.  S81.  Reference  wu  made 
also  to  Schildv, ICUpm,  8  M.  i  W.  673.5  Scott  y.  Chappekw,4M.  ^  Gr. 
336.  ;  Parker  v.  RUey^  3  M,  j;  IT.  S30.;  Manton  v.  AUen,  B  M,  ^ 
If,  494. 
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secariiy  for  a  debt  doe  to  Bogen  from  Spence;  tbet 
Rogers  took  it  on  those  terms ;  thet  Spenee,  be/bre  ike 
InU  became  Ate^  paid  Rogers  pert  of  that  debt  and  ten- 
dered the  residue;  that  Rogers  refbted  to  reoeiTe  the 
money  tendered,  kept  the  hill,  and  indoised  it  to  the 
phuntiff  as  a  mere  trustee,  Rogers  and  the  plaintiflT  con- 
spiring and  colluding  to  cheat  the  defendant. 

These  ayerments  are  said  to  shew  illegality  in  re- 
gard to  the  bill;  bul^  in  truth,  they  amount  to  little 
more  than  a  statement  that  the  plaintiff  took  the  bill 
with    knowledge   of  the   circumstances,   and    without 
giTing  any  consideration  lor  it.     The  matter,  there- 
fore, stands  thus:   that  the  bill  was  originally  given 
to  Rogers^  but  not  to  be  enforced  under  certain  cir- 
cumstances; that  those  drcnmstanoes  occurred  before 
the  bill  became  due;  and  that  Rogers^  knowing  be 
could  not  enforce  the  bill,  indorsed  it  to  the  planitiff 
that  he  might  attempt  to  do  so^  for  his,  Rogeris^  benefiL 
If  Rogers  had  been  the  plaintiii^  the  direct  transaction 
with  him  might  perhaps  haTe  been  matter  of  discharge: 
but,  as  the  plaintiff  is  a  stranger  to  the  defendant,  and 
prima  facie  there  is  a  promise  in  law  by  the  defendant 
to  pay  the  plaintiff,  arising  out  of  the  indorsement  of 
the  bill,  the  plea,  which  discloses  transactions  with  the 
former  holder,  Rogers^  and  the  circumstances   under 
which  the  plaintiff  took  the  bill  from  him,  amounts  only 
to  an  excuse  for  not  performing  to  the  plaintiff  that 
prim&  facie  promise :  and  the  replication  De  injuria  is 
good. 

The  seventh  plea  in  this  case  states  that  the  plaintiff 
has  been  bankrupt  twice,  and  obtained  his  certificate 
each  time,  but  that  his  estate  under  the  second  bank- 
ruptcy has  not  paid  fifteen  shillings  in  the  pound,  and 
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that  the  bill  was  indorsed  to  him  after  his  second  cer-  QueerCt  ffenek. 

1 844. 
tificate.     To  this  there  is  a  special  demurrer,  assigning [ 

for  cause  that  it  does  not  appear  that  the  plaintiff's  as*  Hiewet 
signee  had  interfered,  and  that  it  is  consistent  with  the  Satjte. 
plea  that  the  plaintiff  may  be  suing  either  in  his  own 
right  or  for  the  benefit  of  the  assignee.  It  is  con- 
tended for  the  plaintiff  that  he  has  a  right  to  sue  unless 
his  assignee  interferes,  and  that  the  allegation  of  such 
interference  should  be  made  by  the  defendant  in  order 
to  defeat  the  action.  The  defendant,  on  the  other  hand, 
contends  that  the  law  passes  the  interest  in  the  bill  to 
the  assignee,  who  can  sue  on  it  in  his  own  name,  and 
that  the  plaintiff  is  bound  to  shew  that  the  assignee  has 
relinquished  his  right  to  do  so. 

The  case  of  Young  v.  Rishvootik  {a)  is  a  direct  au- 
thority in  favour  of  this  plea.  The  effect  of  that  de- 
cision is  said  by  Parke  B.,  in  Fyson  v.  Chambers  (i), 
to  be  that  the  plea  is  prima  facie  an  answer  to  the 
action,  and  that  the  facts  of  the  plaintiff  being  a  mere 
trustee,  or  having  the  assent  of  his  assignee,  ought  to 
be  replied  :  and  the  case  of  Fj/son  v.  Chambers  (c), 
which  decides  that  a  mere  wrong  doer  cannot  in  trover 
set  up  the  title  of  the  assignees,  was  distinguished  by  the 
Court.  Whether  it  be  in  truth  distinguishable,  or  be 
contrary  to  Young  v.  Rishworth  {a)y  we  will  not  now 
elaborately  discuss :  it  is  sufficient  to  say  that  we  are 
satisfied  with  the  decision  in  Young  v.  Rishworth  {d\ 
and  that  it  is  so  directly  in  point  that  we  think  the  de- 
fendant entitled  to  our  judgment  upon  this  plea  (e). 

(a)  8  ^.  4  JB.  470.  (6)  9  Af.  ^  /r.  460.  4G7. 

(c)  9  Af.  «$•  JT.  460.  (rf)  SA.^  E.  47a 

(e)  On  this  last  point,  reference  wes  made  in  argument  to  some  deci- 
sions on  reputed  ownership,  under  stet.  6  G.  4.  c.  16.  «.  72.  See  Butler 
V.  Hobsofiy  4  Xew  Ca.  290. ;  Same  ▼.  Same,  5  New  Ca,  J  28. 

VOL.  V.    N.  S.  3  S 
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yoiume  r.  The  result  is,   that  the  judgment   will    be   for  the 

plaintiff  on  the  replication  to  the  sixth  plea,  and  for  the 
defendant  on  the  seventh  plea. 

Judgment  for  plaintiff  on  replication  to  sixth  plea* 
For  defendant  on  seventh  plea  (a). 

The  plaintiff  brought  error  upon  this  judgment :  and 
the  case  was  argued  in  the  Exchequer  Chamber,  in  the 
vacation  after  Michadmas  term  1843  (6),  by  Erie  for 
the  plaintiff  in  error  (the  plaintiff  below),  and  B^les 
Serjt  for  the  defendant  in  error.  It  is  considered  suf- 
ficient to  refer,  for  the  argument,  to  the  judgment  and 
notes. 

CWv  adv.  xfuU. 

TiNDAL  C.  J.,  in  this  term  [April  26th ),  delivered  the 
judgment  of  the  Court. 

The  question  in  this  case  arises  upon  a  demurrer  to 
the  defendant's  last  plea,  on  which  the  Court  of  Queen's 
Bench  gave  judgment  in  favour  of  the  defendant:  and 
on  that  judgment  a  writ  of  error  has  been  brought. 

The  action  was  at  the  suit  of  the  indorsee  of  a  bill  of 
exchange  against  the  acceptor;  and  the  plea  was,  in 
substance,  that,  before  the  indorsement,  the  plaintiff 
had  twice  become  a  bankrupt,  that  a  commission  issued 
against  him,  under  which  he  had  obtained  his  certificate, 
and  afterwards  a  fiat,  under  which  also  he  had  obtained 


(a)  Besides  the  cases  mentioned  in  the  judgment,  reference  was  i 
to  Ex  parU  JFelsh,  Mont,  Co.  B,  276. ;  Athby  v.  Kennardy  note  (n)  to 
Smithes  Mercantile  Law,  562.  (Sded.);  £x  parte  Jungmickeif  S  Mont, 
D.  4f  De  G.  471.  ;  Ex  parte  Butler,  2  Mont.  D,  ^  J)e  G.  731.  ;  Ex  paHe 
Robinson,  Mont,  ^  Mac.  44. 

{b^  November  28tli.      Before   Titidal  C.  J.,    CoUmaii,   Erskine   and 
Mavfe  Js.,  and  Parke,  Alderson^  Gurney  and  Roye  Bs. 
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his  certificate;  but  that  his  estate,  under  the  fiat,  had   QyeenU Bench. 

1844 
not  been  sufficient  to  pay  each  creditor  fifteen  shillings * 

in  the  pound :  that  the  bill  of  exchange  was  indorsed  to      Hxkbiu 

the  plaintiff  after  the  allowance  of  the  last  certificate,        Satu. 

whereby  the  cause  of  action  on  the  bill  was  vested  in 

the  assignees  under  the  fiat 

To  this  plea  there  was  a  demurrer  assigning  qpeciai 
causes,  including  the  main  objection,  which  however 
would  arise  on  general  demurrer:  and  that  objection 
is,  that  the  plea  is  bad  because  it  does  not  state  that 
the  assignees  under  the  fiat,  or  either  of  them,  had 
interfered,  or  required  the  defendant  to  pay  them  the 
amount  of  the  bill. 

The  point  to  be  considered  and  decided  is  of  great 
importance :  it  relates  to  the  right  of  a  bankrupt  twice 
certificated,  and  who  has  not  paid  fifteen  shillings  in 
the  pound,  to  after  acquired  property,  such  as  the  bill 
for  which  he  sues.  And  the  question  is,  whether  he  has 
a  good  right  to  such  property  against  the  parties  to  the 
bill,  and  all  the  world  except  the  assignees,  or  no  right 
whatever,  so  that  he  could  not  sue  at  all  upon  the  bill. 

We  are  of  opinion  that  he  has  a  good  right,  except 
as  against  the  assignees ;  and,  as  the  plea  does  not  state 
that  they  have  interfered,  it  does  not  contain  a  com- 
plete defence.  And  to  this  conclusion  we  have  come, 
as  well  upon  the  authorities,  as  upon  the  reason  and 
convenience  of  the  principle  which  they  establish. 

In  the  first  place,  a  bankrupt  in  this  condition  is,  we 
think,  in  the  same  situation  with  respect  to  property 
acquired  after  a  second  certificate  as  an  uncertificated 
bankrupt  was  with  respect  to  property  acquired  after 
the  assignment  before  the  recent  statutes. 

By  Stat.  6  G.  4.  c.  16.  5. 127.,  which  provides  for  tlie 
S  s  2 
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afler  acquired  property  of  a  bankrupt  twice  certificated, 
it  is  enacted  that  the  future  estate  and  effects  of  the 
bankrupt  (except  tools,  &c,)  shall  vest  in  the  assignees 
under  the  commissioni  ^^  who  shall  be  entitled  to  seize  the 
same  in  like  manner  as  they  might  have  seized  property 
of  which  such  bankrupt  was  possessed  at  the  issuing 
the  commission."  Such  effects,  by  the  former  sta- 
tute, 5  G.2.(a),  were  only  liable  to  the  execution  of  a 
creditor.  The  effect  of  this  section  is  to  put  such 
future  property  on  the  same  footing  as  future  property 
under  the  assignment.  ,The  operation  of  the  assign- 
ment is  by  Stat.  6  G.4.  c.  16.  5.63.,  which  provides 
that  the  commissioners  are  to  assign  to  the  assignees 
all  present  and^i/re  personal  estate  of  such  bankrupt, 
and  all  property  which  he  may  purchase,  or  which  may 
revert,  descend,  be  devised  or  bequeathed,  or  come  to 
him,  before  he  shall  have  obtained  his  certificate^  and  all 
debts  due  or  to  be  due  to  him,  as  fully  as  if  the  as- 
surance, whereby  they  are  secured,  had  been  made  to 
such  assignees :  and  after  such  assignment  neither  the 
bankrupt  nor  any  person  claiming  through  or  under 
him  shall  have  power  to  recover  the  same ;  but  the  as- 
signees shall  have  like  remedy  to  recover  the  same  that 
the  bankrupt  might  have  had  if  he  had  not  been  ad- 
judged bankrupt  By  stat.  1  &  2  ^.  4.  c.  56.  s.  25. 
the  estate  becomes  vested  to  the  same  extent  in  the 
assignees  by  virtue  of  their  appointment,  without  any 
deed  of  assignment. 

By  the  operation  of  these  statutes,  the  future  pro- 
perty of  the  bankrupt,  after  a  second  certificate,  be- 
comes vested  in  the  assignees  by  the  mere  appointment. 


{a)  c.  30.  i.  9. 
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in  the  same  way  as  future  property,  acquired  after  the  Queen*t  Bench. 

assignment  and  before  a  certificate.  But,  under  the  prior  

statutes,  and  by  virtue  of  the  construction   put  upon      HEmi«»T 
them  by  the  Courts,  the  assignment  in  like  manner        SatuI 
vested  property  acquired   before  the  certificate  in  the 
assignees. 

Under  stat  34  &  35  H.  8.  r.  4*.  (a)  the  Lord  Chan- 
cellor, &c.,  might  order  the  bankrupt's  goods  and  debts 
to  be  assigned  to  creditors.  This  was  followed  by  stat. 
13  Eliz.  c.  7.  5.  2.,  which  directs  an  assignment  by 
deed,  and  sect.  11  of  which  directs  that  lands  and 
goods,  acquired  before  the  creditors  are  paid,  shall  be 
bargained,  sold,  delivered  and  used  for  the  payment  of 
creditors  in !  the  same  way  as  other  lands  and  goods 
which  he  had  when  he  was  declared  to  be  bankrupt. 
Then  followed  stat.  1  Ja.  1.  r.  15.  5. 13.,  which,  reciting 
the  insufficiency  of  the  powers  given  to  the  commis- 
sioners touching  debts  due  to  bankrupts,  enacts  thai 
they  shall  have  power  to  grant  debts,  due  or  to  be  due, 
to  the  use  of  the  creditors,  and  that  the  same  grant  or 
assignment  shall  so  vest  the  property  of  the  debt  or 
debts  in  the  persons  to  whom  they  are  assigned,  as 
fully  to  all  intents  and  purposes  as  if  the  contract 
whereof  such  debts  shall  arise  or  grow  were  made 
with  the  said  person  or  persons ;  and  the  bankrupt  shall 
afterwards  have  no  power  to  recover  the  same ;  using 
the  same  language  which  is  found  almost  verbatim  iii 
stat.  6G.  4.  r.  16.  s.^^.  Statute  5  ^/m.  c.  22.  5.  4. 
directs  the  commissioners  to  assign  to  the  assignees  the 
bankrupt's  estate  and  effects ;  and  the  clause  is  copied 
by  stat.  5  G.  2.  r,  SO.  5.  26. 

;(a)  Sect.  I. 

Ss  S 
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rdkmt  r.         The  construction  pat  upon  these  statates  has  been, 

^that  all  future  personal  property,  as  well   as   present, 

passed  by  the  original  assignment  by  the  commisaioiiers 

8ATn»       to  the  assignees.     This  was  decided   in  the   case  of 

KUchen  t.  BarUeh  (a),  in  which  all  the  authorities  were 

reriewed. 

The  new  bankrupt  statute^  6  6. 4.  c.  16.  s.  65^  ap- 
pears to  us  only  to  enact  in  express  terms  that  which 
was  law  by  the  construction  of  the  Courts  before :  viz. 
that  the  assignment  conveyed  future  property  acquired 
befin^  the  certificate :  and,  consequendy,  whatever 
right  an  uncertificated  bankrupt  had  before  that  statute 
in  afker  acquired  property  an  uncertificated  bankrupt  has 
still;  and  a  twice  certificated  bankrupt,  where  the 
estate  does  not  pay  fifteen  shillings,  is  in  the  same  posi- 
tion :  and  this  was  the  opinion  of  the  Court  of  Exche- 
quer in  I^son  v.  Chambers  (&)• 

The  remaining  question,  then,  is,  what  was  the  right 
of  an  uncertificated  bankrupt  to  after  acquired  pro- 
perty, before  the  recent  statutes. 

The  leading  case  on  this  subject  is  FawUrv.  Down  (c), 
where  it  was  laid  down  that  the  bankrupt  has  a  right  to 
such  property  against  every  body  but  the  assignees,  and 
that  it  was  not  competent  for  a  stranger  to  dispute  bis 
title.  That  was  an  action  of  trover,  not  for  goods  which 
had  been  in  the  bankrupt's  possession,  biit  which  were 
in  the  defendant's  hands  and  transferred  to  the  bank- 
rupt by  the  owner  for  a  valuable  consideration.  The 
case,  therefore,  was  not  decided  on  the  ground  that 
actual  possession  gives  a  title  as  against  a  wrong  doer, 
but  on  the  principle  that  the  bankrupt  had  a  special 

(a)  7  Eatt,  53.  (ft)  9  M  ^  1^.  4CO. 

(c)  1  Bot.  ^  Pul.  44. 
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property,  a  title  of  his  own,  without  actual  possession.  QueeiCs  jsenck. 

It  is  true  that,  in  giving  judgment,  Lord  Chief  Justice  * 

Eyre  supposes  that  a  new  assigment  to  the  assignees,  Hikuk 
of  after  acquired  property,  was  necessary  to  give  Satsk. 
them  a  title,  which  is  incorrect :  but  that  is  not  the 
sole  ground  on  which  he  rests  the  case;  nor  do  the 
other  Judges  rely  upon  it  It  is  also  to  be  remarked 
that  the  case  of  Ashley  y*  KeU{a)  was  mistakenly  cited  by 
BuUer  J.  (b)  as  being  an  authority  for  the  above-men- 
tioned position,  which  it  is  not,  as  it  is  clear  that,  under 
Stat.  5  6. 2.  r.  SO.,  the  future  effects  of  a  bankrupt  who 
has  twice  obtained  his  certificate  and  does  not  pay  fifteen 
shillings  in  the  pound  do  not  pass  to  his  assignees. 
But  the  point  decided  was  expressly,  sanctioned  by 
the  Court  of  King's  Bench  in  Webb  v.  Fox  (c) ;  and, 
prior  to  these  cases.  Lord  Kenyan  had  decided  a  similar 
point  in  the  case  of  Larocie  v.  fVakeman  (cf),  where  an 
uncertificated  bankrupt  had  assigned  to  the  plaintiff, 
who  maintained  trover ;  and  in  the  case  of  Kitchen  v. 
Bartsch  {e)  it  was  considered  as  established.  The  same 
doctrine  was  held  by  Gibbs  C.  J.  in  Ctmming  v.  Boe- 
buck  {g) ;  who  decided  that  the  plaintiff,  an  uncertifi- 
cated bankrupt,  could  sue  for  the  non-acceptance  of 
goods  under  a  contract  with  him,  if  the  assignees  did 
not  interfere :  for  he  considered  he  might  sue  as  their 
trustee.  In  Ex  parte  Cartwright  {h)  Lord  Eldon  treated 
the  doctrine  as  ftiUy  established,  so  much  so  that  he 
seems  to  have  thought  that  a  commission  might  be  sup- 

(a)  2  Str,  1207.  (6)  In  FouUer  v.  Down,  IB.^  P,  48. 

(c)  7  r.  B.  391.  (d)  1  Peake't  N.  P.  C.  140. 

(e)  7  East,  53.  (g)  HoU*s  N.  P.  C.  172. 


(A)  2  Ro$e'i  Co,  B.  230. 
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ported  on  his  petition  if  the  assignees  did  not  interfere. 
And,  finally,  in  Drayion  ▼.  Dale  (a)  all  the  Jadges  of  the 
King's  Bench  recognised  this  principle,  though  some  of 
them  put  the  case  also  on  the  ground  of  estoppel* 

Such  are  the  authorities  in  favour  of  the  right  of  an 
uncertificated  bankrupt  against  all  but  his  assignees: 
and  certainly  this  has  been  treated  as  a  veil  known 
principle,  in  this  branch  of  lav,  perfectly  well   estab- 
lished for  a  long  series  of  years.     On  the  other  side,  the 
case  of  Young  t.  Rishirortk  (b)  is  cited,  and  was  that  on 
which  the  Court  of  Queen's  Bench  rdied  in  the  decision 
of  the  present  case.     Tiiere  the  Court   decided  that 
sect.  127  of  Stat.  6  G  .4.  c.  16.  vas  retrospectiTe,  so  as  to 
operate  on  a  bankrupt  vho  had  obtained  one  certificate 
before  the  statute,  a  point  to  vhich  the  principal  auen* 
tion  of  the  Court  was  directed :  but  they  also  decided 
that,  where  there  was  a  second  certificate,  the  plaintiff's 
bankruptcy  was  a  bar ;  probably  on  the  groand  that 
s«ct.  127   of  Stat.  6  G.  4.  r.  16.,  Testing   the    right  of 
action  in  the  assignees,  distinguished  this  case  frocn  that 
of  an  action  by  an  uncertificated  bankrupr.      Bat  the 
reaioi;s  lor  that  part  of  the  judgmeot  are  not  assigned, 
it'  that  conjecture  i>  ri^rfat.  we  think  tliat  ground  l»  un- 
tenable, as  we  liave  before  given  our  cpiaioo  txiac  cise 
rights  of  the  bankrupt  are  the  same  in  both  cases.     In 
the  Court  of  Excheijuer,  on  the  arguoec:  of  Fjsrm  t. 
Chamxn  {c)y  and  on  the  argunxent  of  this  case  uerore 
uj^  it  was  suggested  tkit  Youn^  ▼.  Ri^knryrtk  \b}   was 
d:>tin2ul5habie«  because  it  was  not  aTerred  in  tzie  clei 


K7\  <  JL^£:4T0. 
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tliat  the  money  sought  to  be  recovered  was  after  acquired   Queen*t  Bench. 

property :  and  also  that  the  plea  was  prima  facie  an [__ 

answer,  and  that,  if  the  assignees  had  permitted  the  Hmbiet 
bankrupt  to  act  on  their  behalf,  such  fact  ought  to  have  Saybe. 
been  replied  {a) ;  and  that  the  case  may  be  supposed  to 
have  been  decided  on  one  or  both  of  these  grounds. 
Upon  consideration,  we  think  that  it  cannot  be  sup- 
ported upon  either;  but  that  not  only  the  weight  of 
authority  but  reason  and  convenience  are  in  favour  of 
the  right  of  the  bankrupt  to  sue. 

All  future  property  and  contracts  vest  in  the  as- 
signees, by  the  words  of  stat  6  G.  4.  c  16.  ss.  63,  127., 
and  by  the  construction  put  by  the  Courts  on  the  words 
of  the  older  statutes.  But  there  must  be  property  iti 
the  bankrupt^  or  contracts  with  him^  before  such  property 
or  contracts  can  vest  in  the  assignees.  The  effect  of  the 
statutory  enactments  may  be,  either  to  transfer  imme- 
diately such  property  or  contracts  from  the  bankrupt  to 
the  assignees,  vesting  the  property  in  the  bankrupt  for  an 
instant  only,  or  to  give  the  assignees  the  beneficial  interest 
-and  to  make  the  bankrupt  acquire  property  or  contract 
for  their  benefit  only,  in  the  nature  of  an  agent.  The 
cases  accord  with  the  latter  construction  of  the  statute ; 
and  it  is  most  consistent  with  convenience ;  for  otherwise 
there  would  be  no  protection  to  persons  dealing  with  an 
uncertificated  bankrupt.  Not  only  would  they  acquire 
no  title  by  purchases  from  him,  but  payments  for  such 
purchases,  and  for  all  other  debts  due  to  the  uncertifi* 
cated  bankrupt,  would  be  invalidated.     The  legislature, 

(a)  On  this  point,  reference  was  made  to  the  argument  in  Leach  v. 
Thompson^  1  Sliow,  296.  300.  (reversed  in  Dom*  Proc ;  see  Thompton 
V.  Leadt,  3  Lev.  284.),  and  to  Clmrk  ▼.  Calvert,  8  Taunt*  742. 
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roume  K     by  several  statutes,  have  protected  all  payments  by  and 
to^  and  all  dealings  and  transactions  with,  the  bankrupt 

Hbuut  bona  fide  made  or  entered  into  without  notice  of  the 
Satbb.  act  of  bankruptcy  before  the  fiat :  but  there  is  no  pro- 
vision by  the  statute  law  for  such  payments,  dealings  or 
transactions  after  the  fiat ;  and  the  only  way  by  whidi 
they  can  be  rendered  valid,  and  great  confusion,  incon- 
venience and  hardship  prevented,  is  by  adopting  the 
latter  construction,  and  holding  that  the  bankrupt  ac- 
quires property,  and  contracts,  for  the  assignees,  who 
may,  whenever  they  please,  disaffirm  his  act,  but,  un- 
til they  do  so,  his  acts  are  all  valid.  If,  then,  an  uncer- 
tificated bankrupt  contracts  on  behalf  of  and  for  the 
benefit  of  his  assignees,  it  is  perfectly  clear  that  he  may 
sue  on  such  contracts  in  his  own  name ;  and  it  is  no 
plea  that  the  property  is  vested  in,  or  the  contract  made 
for  the  benefit  of,  the  assignees,  unless  it  contains  an 
averment  that  they  have  interfered  and  desired  the  de- 
fendant to  pay  to  them,  any  more  than  it  would  be  a 
defence  to  an  action  by  a  factor,  broker  or  agent  for 
another,  to  plead  that  the  property  belonged  to,  or  the 
contract  was  made  by  the  plaintiff^  for,  his  principal. 
Such  a  plea,  to  be  a  good  answer,  must  aver  that  the 
principal  has  interposed,  or  disclose  some  other  ground 
of  defence. 

We  think,  therefore,  for  the  reasons  which,  on  ac- 
count of  the  great  importance  of  the  case,  we  have  given 
at  some  length,  the  plea  is  bad  for  not  stating,  as  was 
done  in  that  in  Kitchen  v.  Bartsch  (a),  that  the  assignees 
had  interfered  and  required  the  defendant   to   pay  to 

(a)  7  .5^,  53. 
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them  :  and  we  all  think  that  the  judgment  must  be  re-  QueenU  Bend. 

1844 
versed,  and  judgment  given   for  the  plaintiff  on  the * 

demurrer  to  the  last  plea.  Hem«et 

Judgment  reversed  (a).        Satu. 

(a)  On  the  aboTe  judgment  being  delivered,  fFiUes  mentioned  to  the 
Court  that  there  were  issues  of  fact  to  be  tried  before  there  could  be  final 
judgment,  upon  which  Parke  B.  said :  **  Jf  we  had  known  that  before, 
it  might  have  sared  a  great  deal  of  trouble ;  for  the  writ  of  error  was 
premature,  and  ought  to  have  been  quashed,  as  was  done  in  Tolson  v. 
JTiu^  (6  Man.  §•  G,  536.)*  However,  you  have  our  judgment  now,  for 
better  for  worse.**  Afterwards,  on  the  motion  of  G.  Atkinson  for  the 
plaintiff,  the  pleadings  raising  the  issues  of  fact  were  struck  out  by  the 
Court  of  Queen*s  Bench,  on  the  ground  of  an  arrangement  between  the 
parties ;  and  the  plaintiff  had  judgment. 

£x  relatione  WUks. 
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Voiuiiu!  r, 
1844. 

EASTER  VACATION  (ri). 
Tkunday,  Fkakcis  against  Stewabd. 

J/ay  9tb. 

A  citation,  ttat-  PROHIBITION.  The  declaration  stated  that  here- 
m^r  of  tofore,  to  wit  19th  November  1842,  dePendant  caused 

J^^ted!  *  a  citation  to  be  issued  out  of  the  Arches  Court  of  Can- 
^G)°iiri^!uluand  ^^^H^  against  the  plaintiff  in  prohibition,  addressed  to 
amiumaaouMi^    all  and  sioffular  clerks  &c  in  the  province  of  Canter-^ 

obstructed  or  ^  ^ 

at  least  rrfuted  butyj  reciting  letters  of  request  from  the  oflScial  prin- 
jroM  or  concur  cipal  of  the  Episcopal  Consistorial  Court  of  Norvick, 
of  a  tuffident  addressed  to  Sir  Herbert  Jenner  Fitstj  official  principal 
ing: funds  to  de-  of  the  Arches  Court  of  Canterbtay.  The  letters  were 
•^'tfX  as  follows.  «  Whereas  Ed'xard  Steward,  of  the  city  of 
^%!^nhe'  Norxich,  gentleman,  is  desirous  of  instituting  a  certain 
y**^  ^"r^»  cause  or  business  of  promoting  the  office  of  the  judge 
an  ofience  cog-  afifainst  Jokfi  Fraucis,  a  parishioner  and  inhabitant  of 

niMblebythe      ^  ^ 

Ecclesiastical  the  parish  of  SL  George  of  Cdegate,  situate  and  being 

Toaciution  Within  the  city  and  diocese  of  Nomcich  and  province  of 

ab^ve,  the  pa-  Canterbury^  and  of  calling  upon  him  the  said  J.  Francis 

"*^"^^ilinde'r  ^^  answer  to  certain  articles  or  positions  to  be  objected 

protest.    Tiie  ^^  jjjjj^  touching  and  concerninii:  his  soul's  health  and 

Judge  of  the  •  ^  ^ 

Ecclesiastical     the  lawful  Correction  and  reformation  of  his  errors  and 

Court  over-  ^  r  i  •      t        • 

ruled  the  pro-  exccsses,  particularly  in  respect  of  his  having  wilfully 
dered  the  party  and  contumaciously  obstructed  or  at  least  refused  to 
soluteiyT  He  make  or  join  or  concur  in  the  making  of  a  sufficient 
dlred^i^p^     levy,  rate  or  assessment  for  providing  funds  in  order  to 

hibition,  setting 
forth  the  cita- 
tion and  the  other  proceedings.     On  demurrer  to  the  declaration, 

Held,  that  the  declaration  was  good,  the  ciution  being  insufficient  to  give  jurisdiction. 

And  that  the  suit  in  prohibition  was  not  premature. 

(a)  The  Court  sat  in  banc  on  the  9tb  and  1 0th  of  Afc^. 


V. 

Stbwa&o. 
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defray  the  expense  of  the  necessary  repairs  of  the  parish   Queen's  Bench. 

church  (including  the  chancel,  which,  by  the  custom  of !. 

Not-wichy  the  parishioners  are  bound  to  repair,)  of  the         »*nci8 
said   parish   of  Si.  George  of  Colegate  within   the  said 
city  and  diocese  of  Norwich  ;  and  whereas  difficulties 
may  arise  wherein  the  parties  may  require  the  aid  and 
advice  of  civilians  "  &c. ;  the  letters  then  stated  the  ap- 
plication of  Steward  for  letters  of  request,  that  he  might 
commence  the  suit  in  the  Arches  Court,  and  proceeded, 
on  the  part  of  the  official  principal  of  Nonaichy  to  re- 
quest that  the  official  principal  of  the  Arches  Court 
would  permit  a  citation  to  issue  under  seal  of  the  Arches 
Court  against  the  now  plaintiff  Francis,  to  appear  &c. 
to  answer  to  certain  articles  or  positions  to  be  objected 
to  him,  touching  &c.  (stating  them  as  above  (a) ),  in  a 
cause  or  business  of  promoting  the  office  of  the  judge 
by  the  said  E.  Steward  against  the  said  J.  Francis^  and 
to  hear  and  determine  &c.     The  declaration  set  forth 
the  rest  of  the  citation,  ordering  that  Francis  should 
be  cited  to  appear  before  the  official  principal  or  some 
other  judge  of  the  Arches  Court  in  the  Common  Hall 
of  Doctors'  Commons  Sec,  on  Sec,  to  answer  to  certain 
articles  &c.,  touching  &c.,  as  in  the  recital  of  them  last 
above  mentioned. 

The  declaration  then  stated  that  Francis  was  served 
with  the  citation,  and  appeared  in  the  Arches  Court  by 
William  Pritchard,  his  proctor,  but  under  protest,  and 
that,  in  extension  of  the  said  protest,  the  said  proctor, 
in  a  certain  act  on  petition  then  duly  exhibited  in  the 
said  cause,  alleged  (after  setting  forth  the  material  part 
of  the  citation) :  That  the  said  Francis  was  unlawfully 
and  wrongfully  cited  in  manner  and  form  and  to  the 

(tt)  Only  omitting  the  words  "  which,  by  the  custom  of  iVbrtp/cA,  tlie 
parishioners  are  bound  to  repair.'* 
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Vohame  V. 
1844. 

Faakcu 

T. 

Srwaed. 


eflfect  aforesaid,  by  reason  that  it  did  not  appear  by  the 
said  citation  that  the  now  plaintiff  had  been  guilty  o^ 
or  was  charged  with,   any  ecclesiastical   oflfence  cog- 
nizable by  the  said  Court,  or  any  other  ecclesiastical 
Court,  in  the  premises :  That  by  the  said  citation  it  did 
not  appear  that  the  said  parish  church  of  St.  G.  C  erer 
was,  or  then  was,  in  want  of  any  repairs  whatever,  or 
that  any  vestry  for  making  any  rate  to  defray  the  ex- 
pence  of  any  such  repairs  had  been  duly  or  at  all  called 
or  held,  or  that  the  now  plaintiff  was  ever  present  in 
any  vestry  in  the  said  parish  when  such  rate,  or  any 
rate  for  the  repair  of  the  said  church,  was  ever  pro- 
posed or  considered,  or  that  he  ever  took  any  part 
whatever  in  the  proceedings  of  any  such  vestry :  That 
it  was  not  competent  for  any  person  to  promote  the 
office  of  the  judge,  or  otherwise  to  proceed  criminally, 
against  any  one  or  more  individual  parishioners  or  in- 
habitants of  a  parish  for  or  in  respect  of   the    acts, 
matters  or  things  charged  or  alleged  against  the  now 
plaintiff  in  the  said  citation:  And  that  the  now  plaintiff 
was  not  bound  to  appear  in  the  said  cause  or  business 
to  the  said  citation :  And  therefore  the  said  tV.  Pritchard 
prayed  the  judge  of  the  Arches  Court  to  pronounce  for 
such  his  protest,  to  dismiss  the  now  plaintiff  and  his 
party  from  the  said  suit  and  all  further  observance  of 
justice  therein,  and  to   condemn  the  now  defendant  in 
costs.     The  declaration  stated  that  Tkomexs  Blakcj  the 
proctor  for  the  now  defendant,  alleged  in  reply :   That 
it  did  appear  by  the  said  citation  that  the  now  plaintiff 
was  charged  with  an  ecclesiastical  offence  cognizable  by 
the  said  Court ;  and  therefore  the  said  71  J3.,  denying 
relevancy  &c.,  prayed  the  Judge  of  the  said  Court  to 
overrule  the  protest  and  assign  the  said  W*  PritcluLvd 
to  appear  absolutely  for  the  now  plaintifi^  and  to  con- 
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demn  the  now  plaintiff  in  the  costs  of  such  protest.   Queen*s  Bench. 

]  844. 
The  declaration  went  on  to  state  that  Franci^s  proc-  _'__. 

tor  thereupon  alleged  and  prayed  as  before :  that  F»awc» 
the  cause  came  on  for  hearing  before  Sir  H.  J.  Fust  Stbwa*©. 
upon  the  matter  of  the  protest  and  replies,  and  was 
argued  by  counsel  on  both  sides:  and  that^  on  Feb^ 
ruary  8th,  1843,  the  said  Sir  H.  J.  Fust  pronounced  his 
judgment  in  the  said  cause,  whereby  he  overruled  the 
said  protest,  and  assigned  the  said  W.  Pritchard  to  ap- 
pear absolutely  for  the  now  plaintiff  in  the  said  cause. 
^^  And  as  well  the  now  defendant  as  the  said  Sir  H.  J. 
Fustf  Knight,  the  Judge  aforesaid^  are  about  to  proceed 
to  compel  the  now  plaintiff  by  his  said  proctor  to  appear 
absolutely  in  the  said  cause,  and  answer  the  now  de- 
fendant in  the  same.  And  this  the  now  plaintiff  is 
ready  to  verify :  wherefore  he  prays  judgment,  and  that 
Her  Majesty's  writ  of  prohibition  may  issue  "  &c.  "  to 
the  said  Sir  H.  J.  Fust "  &c.,  "  inhibiting  him  from 
proceeding  further  in  the  suid  cause  against  the  now 
plaintiff." 

Demurrer  and  joinder. 

The  demurrer  was  argued  in  last  term  (a). 

Sir  F.  TAesiger,  Solicitor  General,  for  the  defendant  in 
prohibition.  The  suit  in  prohibition  is  at  any  rate  pre- 
mature. The  citation  does,  on  the  face  of  it,  shew  that 
a  matter  of  ecclesiastical  cognizance  is  in  question ;  and 
it  need  not  do  more :  it  is  merely  process,  in  which, 
according  to  the  opinion  expressed  by  Sir  H.  J.  Fust  in 
Steward  v.  Francis  (a),  in  the  Arches  Court,  it  is  enough 

(a)  April  26th.     Before  Lord  Denman  C.  J.,  PaUeson,  tKilluirHS  and 
Wighiman  3s, 
(6)  3  Curt,  209.  215,  216. 
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Fkamcii 
Stbwakd. 


<^  that  a  general  description  of  the  oflR^nce  should  be 
set  forth,  in  order  that  the  party  may  know  the  <:harge 
be  has  to  meet,  and  whether  the  offence  is  of  ecclesias- 
tical cognizance."    The  forms  of  citation  in  3  BurtCsEcc. 
La'sc^  259,  260  (a),  are  as  general  as  that  used  here. 
The  charge  made   in   a   citation   is  expanded   in  the 
articles ;  the  plaintiff  should  ha?e  waited  to  see  whether, 
in  those,  an  offence  within  the  jurisdiction  of  the  eccle- 
siastical Court  was  sufficiently  alleged.     As  to  the  form 
of  statement  in   this    citation,  it   is   clear    that,    if  a 
parishioner  wilfully  and  contumaciously  refuses  to  con- 
cDr  in  repairing  Uie  parish  church,  this  is  a  matter  of 
ecclesiastical  cognizance.      Such    repair    is   shewn   by 
Tindal  C.  J.,  in  FeUy  v.  Burder  (6),  to  be  a  duty  wliich 
the  parishioner  cannot  throw  off;  and,  although,  if  he 
attends  a  vestry  where  the  question  of  repair  is  consi- 
dered, he  may  fairly  withhold  his  concurrence,  yet,  if 
he  does  so  wilfully  and  contumaciously,  he  commits  an 
offence  within  the  spiritual  jurisdiction.     The  present 
citation,  therefore,  does  indicate  an  offence,  sufficiently 
at  least  to  shew  prima  facie  jurisdiction  in  the  Court ; 
and,  as  was  said  by  Lord  Denman  C.  J.,  in  deliver- 
ing judgment  in  Regina  v.  Baines  (r)  :    "  When    the 
Court  assumes  to  act  within  its  jurisdiction,  and  facts 
appear  which  prima  facie  give  it  jurisdiction,  we  are 
not  to   presume    the   existence   of  other   facts    which 
might  either  deprive  the  Court  of  jurisdiction,   or,  if 
true,  be  a  defence  for  the  party  libelled."     So,  77/i- 
dal  C.  J.,  in  Taylor  v.  Clemson  (<f),  after  noticing   the 
argument  "  diat  the  same  rule  will  apply  to  these  pro- 
ceedings which  is  held  to  apply  to  all  other  inferior  juris- 


(a)  9th  ed.     By  Philiimore, 
(i)  12J.^E,  2ia  231. 


(6)  IS^.  j-£.  265.  302. 
(d)  2  Q.B.  978.  1031. 
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dictions,  that,  unless  sufficient  appears  upon  the  face  of  Queen^s  Beneh, 

1844 
the  proceedings  themselves  to  shew  that  the  jurisdiction \ 

exists,  such  proceedings  are  altogether  void,"  says,  F»ancis 
"  Admitting  such  to  be  the  rule  of  law,"  **  the  question  Stiward. 
is,  whether,  either  expressly  or  by  necessary  intend- 
ment, the  proceedings  do  of  themselves  shew  that  they 
were  warranted  by  the  statute."  The  proceedings  of 
the  Elcclesiastical  Court,  therefore,  in  the  present  case, 
are  not  as  yet  open  to  objection.  Cooper  v.  Wick* 
ham  {a)  will  be  cited  for  the  plaintiff:  but  in  that  case 
(where  the  question  arose  on  articles,  not  on  a  citation) 
it  was  not  shewn  that  the  necessary  repair  of  the  church 
was  impeded,  or  that  the  adverse  vote  of  the  church- 
warden was  contumacious:  on  which  grounds  Sir  H. 
J.  Fust,  in  Stewm-d  v.  Francis  (6),  distinguished  this 
case  from  Cooper  v.  Wickham  (a),  and  overruled  the 
protest  of  the  now  plaintiff  in  prohibition.  In  Greeti* 
wood  V.  Greaves  (c),  where  a  decree  rejecting  articles 
was  affirmed  by  the  Court  of  Delegates,  the  articles  did 
not  shew  any  contumacious  refusal  to  make  a  proper 
rate ;  and  this  objection  was  relied  upon  by  the  Court. 
The  citation,  in  the  present  case,  does  not  expressly 
aver  that  the  church  wanted  repair ;  but  that  appears 
by  necessary  intendment.  Nor  does  it  in  form  allege 
that  a  vestry  was  held,  and  that  Francis  took  part*  in 
the  proceedings :  but  that  is  matter  of  evidence,  and 
is  no  part  of  the  information  which  ought  to  be  fur- 
nished by  the  process. 

Boebuckf  contra.     It  is  true  that,  in  the  passage  cited 
from  Veley  v.  Border  (rf),  Tindal  C.  J.   states  the   re- 

(a)  2  Curt,  303.  (ft)  3  CtiH.  209.  22C. 

(r)  4  Ha»g.  Ecc.  Rep.  77.  (d)  \2  A,  ^  E.  302. 

VOL.  V,  N.  8.  St 
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Volume  V.      pair    of  the   parish  church  to  be  a  duty    which  the 
'__^  parishioners  are  compellable  to  perform.     He  adds  {a) 


F&AKcu       ^Qiy  when  they  are  convened  to  make  a  rate,  the  only 
^SfiKWAMD.      question  for  their  consideration  is  ^^how,  and  in  what 
manner,  the  common  law  obligation,  so  binding  tbeniy 
may  be  best  and  most  efiectually,  and  at  the  same  tune 
most  conveniently  and  fairly  between  tbemselvesy  per- 
formed and  carried  into  effect"     But  as  to  the  manner 
in  which  this  duty  is    to  be  enforced  he  lays    down 
nothing  positive ;    he   suggests  only  that  the   Spiritual 
Court  ^^  may,  perhaps,  be  able  to  compel  the  church- 
wardens to  raise  the  money  by  a  rate,  or  may  punish 
the  parishioners  who  wilfully  refuse  either  to  join   in 
such  rate  or  pay  their  respective  proportions  "  (&)•    And 
afterwards,  in  adverting  to  the  powers  of  the  Spiritual 
Court,   he  says  (c) :   <<  if  that  Court  is   empowered " 
^^  to  compel  the  churchwardens  to  repair  the  church  by 
spiritual  censures,"  *^  to  punish  such  of  the  parishioners 
as  refuse  to  perform  their  duty  in  joining  in  the  rate," 
&C.,  **  the  same  power  will  still  remain  with  the  Spiritual 
Court,  notwithstanding  the  decision  of  this  case.     The 
extent  and  nature  of  those  powers  not  being  now  be- 
fore us,  it  would  be  at  once  unnecessary  and  improper 
to  give  any  opinion  upon  them«" 

In  the  present  case :  First,  on  the  citation  itself  no 
ecclesiastical  offence  is  stated :  Secondly,  intending 
every  thing  possible  in  favour  of  the  citation,  no  eccle- 
siastical offence  appears.  First,  on  the  words  ^  ob- 
structed, or  at  least  refused  to  make,  or  join  or  concur 
in  the  making  of,  a  sufficient  levy,  rate  or  assessment  for 
providing  funds  in  order  to  defray  the  expense  of  the 

(a)  12  A,  i  E.  SOS.  (6)  P.  312. 

(c)  P.  314. 
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necessary  repairs  of  .the  parish  church,"  it  does  not  ap-  Qu^etCt  Benek. 

pear  that  there  was  a  meeting ;  that  Francis  was  present  * 

or  could  have  voted ;  that  a  rate  was  proposed  at  the  F»a«cb 
meeting,  if  held;  that  the  church  was  out  of  repair;  or  SnwAK^ 
that  any  evil  followed  the  alleged  obstruction  and  re-> 
,  fusal.  The  present  case  is  substantially  the  same  as 
Cooper  v.  Wickham{a\  and  is  not  effectually  distin- 
guished from  it  by  the  judgment  in  Steward  y.  Francis  {b). 
A  citation  is  not  mere  process,  but  is  in  the  nature  of  a 
criminal  pleading:  there  might  be  a  solemn  judgment 
upon  it,  from  which  an  appeal  would  lie.  The  case  is 
analogous  to  those  in  which  a  writ  de  excommunicato 
capiendo  has  been  set  aside  because  the  significavit  or 
the  writ  was  too  general  and  uncertain ;  Bex  v.  SnelUr  {c) ; 
Rexv.  Fowler  {d)i  cited  10  Vin.  Ab.  521. j  tit.  Exconmuni' 
cation  (E),  pi.  21,  22,  23.  The  certainty  required  in  the 
citation  as  well  as  the  articles,  on  a  charge  like  the  pre- 
sent, is  described  by  Sir  H.  J.  Fust  in  Cooper  v.  Wick^ 
ham  (e) ;  and  he  says  that  ^*  in  all  cases  of  criminal 
proceedings,  the  charge  should  be  fully  stated  in  the 
citation,  that  by  the  refusal  of  the  rate,  and  through  the 
neglect  or  misconduct  of  the  churchwardens,  the  church 
is  not  in  a  sufficient  state  of  repair;"  supporting  that 
opinion  by  a  reference  to  Millar  v.  Palmer  (g).  It  may 
be  said  that  the  judgment  in  which  these  observations 
occur  related  to  the  articles ;  but  the  articles  must  agree 
with  the  citation ;  that  which  appears  in  the  one  must 
also  appear  in  the  other ;  Breeks  v.  Woolfrey  (h). 
Secondly,  assuming  that  the  facts  omitted  in  the  citation 

(a)  2  Curt,  303.  (6)  3  CuH,  209. 

(c)  I  Venu  24.  (d)  1  SdUc,  293. 

{e)  2  Curt,  303.     Roebuck  read  seTeral  parts  of  Uie  paiagrapb,  pp. 
311—314.,  beginning  «  The  fourth  article." 

(g)  1  Curt,  540.  (A)  1  CuH.  880.  882,  883. 
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could  be  intended,  refusal  of  a  rate  is  not  in  itself  an 
ecclesiastical  offence.      A  vestryman  cannot   be    made 
criminally  answerable  for  the  vote  he  gives  for  or  against 
a  rate;  his  case  is  analogous  to  that  of  the  juryman  in 
BusheWs  Case  (a).     He  is  bound  to  decide  according  to 
his  opinion.     Tindal  C.  J.,  in  Veky  v.  Burder  (6),  com- 
pares  the   duty  of  repairing   the   church    to    that   of 
maintaining  roads  and  bridges ;  but  that  is  an  obliga- 
tion incumbent  upon  a  community,  not  on  individuals ; 
and  the  punishment,  where  the  church  was  not  repaired, 
was  by  excommunication  or  interdict,  which  fell  upon 
die  whole  parish,  not  on  particular  persons.     The  alle- 
gation here  that  the  party  refused  or  obstructed  ^<  wil- 
fully and  contumaciously"   can   make  no  difference: 
contumacy  is  not  an  offence  known  to  the   law,   like 
heresy  or  brawling ;  and  it  lies  upon  those  who  insti- 
tuted this  suit  in  the  Ecclesiastical  Court  to  shew  by 
authorities  that  the  conduct  they  complain  of  was  illegal. 
Lord  Denman  C.  J.  makes  an  observation  to  the  same 
effect  in  Burder  v.  Veley  (c). 


Sir  F.  lliesiger^  Solicitor  General,  in  reply.  A  citation 
is  process ;  its  object  is  only  to  bring  the  party  into  Court ; 
and  there  are  no  pleadings  upon  it.  It  is  contended 
that  no  ecclesiastical  offence  appears  by  this  citation, 
because  a  parishioner  attending  the  vestry  may  exercise 
an  uncontrouled  discretion  in  voting  for  or  against  re- 
pairs. But  the  judgment,  of  the  Court  of  Exchequer 
Chamber  in  Veleif  v.  Burder  {d)  shews  tliat  the  dis- 
cretion is  to  be  exercised  within  some  limits.  A  pa- 
rishioner cannot  say  ^^  it  is  indifferent  to  me  whether 


(a)   Va^i^h.  185. 

(c)  12  A,  fi-  E.  233.  247. 


(6)  12  A,  4-  E.  303. 
(c/)  12  A.  ^E.  265. 
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the  church  stands  or  falls."     A  vote,  accompanied  by   Qwen's  Bench. 

1844* 
such  a  declaration,  would  be  a  wilful  and  contumacious  !_ 

refusal.  \_Wightman  J.  Suppose  he  were  of  opinion  F»^>«cis 
that  repair  w^  not  wanted.]  That  would  be  matter  of  Sctwaed. 
proof,  and,  if  shewn,  might  rebut  the  charge  of  con- 
tumacy. [Wightman  J.  Suppose  the  repair  is  voted 
without  his  concurrence,  so  that  the  refusal  is  unimpor- 
tant] It  may  be  important  so  far  as  his  own  conduct 
is  in  question.  {Patteson  J.  Still  the  necessity  of  re- 
pair must  be  shewn.]  That  is  not  denied :  but,  if  the 
citation  shews  an  act  done  which  may,  under  certahi 
circumstances,  be  an  offence,  this  Court  will  not  in- 
tend against  the  jurisdiction.  IPatieson  J.  The  dicta 
in  Velei/  v.  Burder  {a)  assume  that  the  church  is  out 
of  repair.]  Assuming  that,  the  parishioners,  accord- 
ing to  the  judgment  there  given,  may  debate  how  the 
duty  of  repair  may  be  best  performed,  but  not  whether 
it  shall  be  performed  or  not;  and,  if  the  duty  of  repair 
is  not  don^,  the  Ecclesiastical  Court  may  punish  such 
as  refuse  to  join  in  the  rate  by  imprisonment,  the  pe- 
nalty now  substituted  for  excommunication.  IPatteson  J. 
Is  there  any  instance  of  a  single  parishioner  being  ex- 
communicated for  this  cause  ?  In  Archdeacon  Hale^s  Pre^ 
cedents  in  Causes  of  Office  Sfc.  (b)  there  are  many  instances 
of  monitions  to  repair ;  I  do  not  know  if  there  are  any  of 
excommunications.  Roebuck.  The  monitions  are  to  the 
churchwardens,  not  to  parishioners  (c).]  The  passage 
cited  on  the  other  side  from  Cooper  v.  Wickham  (d)  is  ex- 
plained by  the  judgment  of  Sir  H.  J.  Fust  in  Steward  v. 

(a)  13  A,  4c  E.  265.  (6)  London,  1841. 

(c)  Roebuck  referred  to  the  analysis  of  these  precedents  given  by  Dr. 
Ludiington  when  delivering  judgment  in  Veley  v.  Gotlingf  3  Curt,  253. 
285—287. 

(d)  2  Curt.  314. 
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Faavcu  having  wilfully  and  contunuiciously  obstructed,'  if  that 
had  been  the  specific  offence,  I  should  have  thought  that 
the  charge  had  not  been  sufficiendy  made  out,  but 
there  is  a  second  count,  for  '  contumaciously  refusing  to 
make,  or  join,  or  concur,  in  the  making  of  a  sufficient 
levy,  rate,  or  assessment,  for  providing  funds  in  order 
to  defiray  the  expense  of  the  necessary  repairs,'  in  either 
of  these  cases,  accordingly  as  the  proo&  may  turo  out, 
the  party  will  be  guil^  of  one  or  other  of  the  offences 
laid  to  his  charge.''  It  is  therefore  matter  for  proofs 
on  the  further  proceedings,  whether  the  plaintiff  in  pro- 
hibition has  wilfully  and  contumaciously  refused  or 
not  If,  as  was  suggested  on  the  other  side^  he  wa& 
not  present,  or  not  entided  to  vote,  those  £Eu:ts  will 
shew  that  he  did  not  wilfully  and  contumaciously  re- 
fuse. If  the  common  law  has  imposed  the  obligation 
of  repairing,  and  it  is  wrongfully  omitted,  there  is  a 
wrong  without  remedy  if  the  Spiritual  Court  cannot 
interfere.  [^Williams  J.  According  to  your  argument,  in 
Vely  V.  Gosling  (c)  all  the  persons  who  left  the  vestry 
without  making  a  rate  were  liable  in  the  Ecclesiastical 
Court]  If  they  did  it  wilfully  and  contumaciously. 
[PaUeson  J.    All  depends  on  those  two  words.] 

Cur.  adv.  vuU. 

Lord  Denman  C  J.  now  delivered  the  judgment 
of  the  Court 

This  declaration  in  prohibition  sets  forth  a  citation 
from  the  Dean  of  the  Arches,  founded  on  letters  of 
request  from    the  Consistory  Court  uf  the  Bishop  of 

(a)  3  Cmri.  2217.  (6)  3CuH,  227.  (c)  3  Cwri.  S53. 
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Noftoichj  in  a  suit  against   the  plaintiff  touching  his  QueerCs  JBenck, 

.              .                                    1844* 
soul's  health  and  for  correction  of  his  errors  and  ex-  * 

cesses,  "  particularly  in  respect  of  his  having  wilfully  F^awcm 
and  contumaciously  obstructed  or  at  least  refused  to  BnwAKD. 
make  or  join  or  concur  in  the  making  of  a  suflScient 
levy,  rate  or  assessment  for  providing  funds  in  order 
to  defray  the  expence  of  the  necessary  repairs  of  the 
parish  church."  The  declaration  alleged  that  by  the 
said  citation  the  plaintiff  was  not  charged  with  any  ec- 
clesiastical offence  cognizable  by  any  ecclesiastical 
Court  A  general  demurrer  to  this  declaration  has 
been  argued  before  us. 

No  question  was  made  whetlier  a  citation  must  not 
contain  the  charge  of  an  ecclesiastical  ofience.  In  the 
ancient  constitutions  a  remedy  is  applied  to  many  abuses 
of  process  by  citing  persons  out  of  the  jurisdiction 
wherein  they  reside,  and  finally  the  act  of  H.  8.  {a) 
(commonly  called  the  Bill  of  Citations)  was  passed  to 
prevent  this  great  and  frequent  oppression,  whereby 
persons  often  found  themselves  excommunicated  and 
ruined  without  notice  of  the  proceedings  against  them. 
But  it  is  constantly  assumed  that  they  set  forth  on  the 
face  of  them  a  spiritual  offence. 

Many  such  offences  were  well  known  by  their  proper 
descriptions;  heresy,  incontinence,  brawling,  subtrac- 
tion of  the  various  kinds  of  ecclesiastical  dues,  &c.  It 
was  not  urged  that  there  can  be  no  offence  where  the 
acts  charged  are  incapable  of  technical  designation^ 
but  that,  if  the  offence  consist  of  special  circumstances, 
these  should  appear  on  the  citation ;  not  unlike  the  pro- 
ceedings of  our  own  courts,  where  writs  were  provided  in 
common  form  for  known  causes  of  action,  but  an  ac- 

(a)  23  B.  8.  c.  9. 
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FAAvctt       injury  to  the  party  complaining,  and  a  writ  was  framed 

SfiwABD.      for  the  occasion. 

The  Solicitor  General  maintained  that  the  words  of 
charge  which  I  have  jost  read  from  the  citation  impute 
a  spiritual  offence*  Not  denying  the  right  of  every 
parishioner  to  refuse  to  make,  or  join  or  concur  in 
making,  a  church  rate,  nor  even  the  right  to  vote 
against  the  imposition  of  a  rate,  he  still  urged  that 
to  do  either  <<  wilfully  and  contumaciously  "  is  a  spiritual 
offence,  and  that  the  wilfulness  and  mode  of  refusing, 
and  the  accompanying  acts  inferring  that  contumacy 
which  thus  became  the  essence  of  it,  need  not  be  far- 
ther particularised  in  the  citation,  but  may  be  intro- 
duced for  the  first  time  to  the  knowledge  of  the  accused 
as  evidence  in  support  of  the  charge.  In  the  proceed- 
ings of  any  court,  where  an  accusation  is  preferred,  the 
minimum  of  allegation  is  the  maximum  required  in 
proof:  the  prosecutor  in  several  counts  (as  the  charges 
in  the  praesertim  are  called  by  learned  ecclesiastical 
Judges),  must  be  entitled  to  succeed  if  he  establish  any 
one  of  them,  and,  consequently,  if  this  citation  is  good, 
the  present  plaintiff  will  incur  spiritual  censures  though 
convicted  of  no  other  fact  than  that  of  a  refusal  to  join 
in  making  a  church  rate. 

We  are  by  no  means  satisfied  that  the  refusal  to  join 
in  making  a  church  rate  can  be  an  offence  in  a  parish- 
ioner, because  it  cannot  be  necessary  for  all  the  parish- 
ioners to  join  in  making  it:  a  majority  may  do  this 
act ;  and,  if  it  is  done,  what  offence  can  there  be  in  re- 
fusing to  concur  in  it?  If  no  rate  is  made,  it  can 
hardly  be  conceived  that  that  default  should  be  pro- 
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in  imposing  one.      If  indeed  he  does  any  thing  for  the  * 

purpose  of  defeating  the  measure,  if  he  is  guilty  of  any  F»a"cis 
violence  or  fraud,  if  he  bribes  or  intimidates  other  men  Steward. 
from  voting  for.  a  rate,  if  he  deceives  parishioners  as  to 
the  time  or  place  of  meeting,  if  he  persuades  others  to 
absent  themselves,  or  even  (according  to  one  supposi- 
tion made  at  the  bar)  absents  himself  in  order  to  pre- 
vent a  regular  assemblage,  these  may  be  criminal  acts; 
but  they  are  not  the  refusal  of  a  church  rate,  nor  evi- 
dence of  such  refusal ;  they  are  wholly  independent  of 
the  mere  refusal,  and  are  capable  of  being  distinctly 
stated. 

But,  farther,  the  sufficiency  of  this  charge  in  its  more 
cogent  terms,  that  the  plaintiff  wilfully  obstructed  the 
making  of  a  church  rate,  may  well  be  questioned.  It 
might  be  the  duty  of  a  parishioner  wilfully  to  obstruct 
it.  A  parish  meeting  being  convened  to  consider  of 
granting  such  rate  (though  even  that  is  not  stated  in 
the  present  citation),  the  parishioners  go  to  the  meeting 
to  take  part  in  its  deliberations  and  exercise  their  judg- 
ment on  the  question  raised.  Must  they  not  exercise 
it  with  freedom  ?  Are  they  bound  to  vote  one  way  ? 
On  the  contrary,  the  law  permits  them  to  object  to  the 
grant  proposed ;  to  argue  that  it  ought  not  to  be  made ; 
to  vote  for  refusing  it.  Persons  so  acting  may  be  truly 
said  to  wilfully  obstruct  the  making  of  a  rate :  that 
phrase  would  be  generally  supposed  to  point  at  similar 
proceedings ;  yet  they  are  all  undoubtedly  lawful.  Each 
member  of  this  deliberative  assembly  may  be  bound  by 
every  principle  to  take  the  part  now  supposed.  Can 
he  be  treated  as  a  criminal  in  any  English  court  for  the 
performance  of  this  acknowledged  duty? 
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There  is  an  answer,  indeed,  tb  this  and  every  <idier 
objection,  which  sweeps  them  all  away.  Tlie  acts  of 
the  plainti£F  denounced  in  the  citadon  are  therein  al- 
l^[ed  to  have  been  both  wilfully  and  oontnmacioaslj 
done.  Now  the  first  of  these  two  words  adds  nothing 
to  the  charge  of  refusing :  all  refusal  is  wilful.  It  may 
be  doubtless  a  word  of  great  force  when  connected 
with  acts  of  obstruction ;  for  these  may  be  unconsdoosly 
done  by  a  person  ignorant  of  their  tendency,  and  am 
never  be  criminal  without  the  knowledge  of  it.  Can 
then  a  wilful  refiisal,  possibly  an  act  of  da^  and  per- 
fectly innocent,  be  transmuted,  by  the  mere  addition  of 
a  reproachful  term,  into  a  crime  ?  It  conveys  no  idea  to 
the  hearer's  mind  but  that  the  speaker  disapproves  or 
resents  the  conduct  to  which  he  applies  it.  He  may 
perhaps  deem  that  conduct  in  itself  contumacious,  or 
may  consider  it  as  deserving  the  epithet  from  other  facts 
antecedent  or  contemporaneous.  Can  any  thing  be 
more  easy  than  to  describe  these  facts,  or  more  dan- 
gerous than  to  treat  another  as  a  criminal  without  in- 
forming him  how  he  is  supposed  to  have  become  so? 
Our  own  forms  of  indictment  and  declaration  have  been 
constantly  held  defective  where,  the  facts  averred  falling 
short  of  the  l^al  definition,  an  attempt  has  been  made 
to  eke  it  out  by  adverbs  either  vituperative  or  com- 
mendatory. The  courts  refuse  to  infer  guilt  from  them 
on  the  one  hand,  or  a  due  course  of  l^al  proceeding 
within  lawful  jurisdiction  on  the  other.  Nor  is  this 
strictness  imposed  by  technical  rules :  it  grows  out  of 
the  first  principles  of  justice. 

There  are  however  certain  authorities,  the  decisions 
of  the  spiritual  Courts  themselves,  which  we  are  bound 
respectfully  to  consider  and  examine.      They   under- 
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went  a  careful  and  minute  discussion  from  the  eminently  Qwen*i  Bench. 

1 844. 
learned  person  whose  judgment  is  now  questioned,  in  the  1_ 

course  of  delivering  that  judgment     He  founded  it  on       F»^«cib 
some  of  these  authorities^  and  distinguished  it  from  some      Srwabd. 
others  which  were  pressed  as  leading  to  the  opposite 
conclusion. 

The  case  of  Green'ooood  v.  Greaveg  was  formally  ad- 
judged to  be  precisely  in  point.  The  report  is  in 
4  Hogg.  Ecc.  tUp.  (a).  Two  of  the  churchwardens  of 
Deaisbwy  cited  the  two  other  churchwardens  and  ten 
parishioners  for  refusing  to  make,  or  concur  in  makings  a 
rate  or  assessment,  or  su£Bcient  rate  or  assessment,  for 
the  repairs  of  the  parish  church,  and  for  the  lawful  and 
necessary  expense  of  the  churchwardens  relating  to 
the  parish  church,  and  incidental  to  their  said  office. 
The  material  article  set  forth  a  r^ular  vestry  meeting 
to  consider  certain  statements  and  estimates  of  the 
charges  for  the  ensuing  year,  relative  to  the  repair  of 
the  church,  and  providing  bread  and  wine  for  the  Holy 
Communion,  and  other  incidental  expenses,  and  to 
make  a  rate  for  defraying  the  same ;  that  a  rate  or  assess- 
ment was  proposed  according  to  a  moderate  estimate 
of  the  expenses  which  were  lawful  and  necessary ;  not- 
withstanding which  the  parties  cited  ^*  objected  to,  and 
did  refuse  to  make  or  concur  in  making  a  rate,  to  the 
amount  necessary  to  defray  the  charges  and  expenses ;" 
but  voted  for  one  wholly  inadequate ;  and  *<  by  reason 
thereof  the  necessary  and  l^al  repairs  cannot  be  done, 
nor  other  expenses  necessary  **  for  divine  service  ^*  be 
defrayed."  The  Chancery  Court  at  York  rejected  the 
articles,  which  on  appeal  were  brought  before  the  Dele- 

(a)  4  Hogg.  £ccL  Rep.  77. 
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gates,  BoUand  B.,  Bosanquet  and  TaufUon  Js.,  and  Doc- 
tors Daubern/j  Haggard  and  Curteis,  This  learned  tri- 
bunal dismissed  the  appeal  with  costs.  Their  unanimous 
judgment  is  accompanied  by  no  statement  of  their  rea- 
sons. But  some  observations  are  reported  which  thej 
interposed  in  the  course  of  the  unsuccessful  argument 
<<  There  is  no  precise  allegation  that  the  church  is  oat 
of  repair  "  (a).  If  this  were  necessary,  this  single  ddea 
was  fatal  to  the  articles,  and  no  other  required  notice. 
The  Court  also  said  to  the  counsel  (a),  ^^  The  question 
here  is  as  to  two  assessments; — which  sum  shall  be 
adopted.*'  ^*  If  the  Court  were  to  say  that  the  higher 
estimate  shall  be  adopted,  it  will  then  decide  on  the 
quantum  of  rate,  and  your  own  case  from  1st  Mod€m[b) 
says,  that  the  Court  cannot  assess  the  parishioners.** 
Here  is  a  second  deathblow  to  the  articles;  and  the 
appeal  was  disposed  of.  But  the  Delegates,  or  some 
or  one  of  them,  go  a  little  farther,  and  indicate  what  the 
articles  might  have  alleged,  and  what  the  Court  might 
have  thought  of  a  state  of  facts  which  had  no  existence. 
"  If  it  had  been  alleged  that  the  parishioners  had  contu- 
maciously, obstinately,  and  pertinaciously  refused  to 
make  a  rate,  or  that  they  would  only  make  such  a  rate 
as  was  manifestly  collusive,  there  might  be  Sfnne  ground 
fo*-  proceeding  against  them :  but  such  a  state  of  things 
is  not  alleged  to  exist  in  this  case :  there  is  no  appear- 
ance of  any  wilful  contumacy,  either  avowedly  or  im- 
pliedly "  {a).  With  unaffected  deference  to  the  learned 
Judge,  it  might  be  doubted,  but  for  his  view  of  what 
fell  from  the  Court,  whether,  instead  of  being  a  decision 
in  point,  these  words  amount  to  any  decision  at  all.    In 

(a)  4  Hogg,  Ecd,  Rep,  82. 

(6)  Rog^  T.  Vmenant,  1  Mod,  194.  236. 
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the  first  place  they  are  not  applied  to  a  citation  but  to   Qm««»**  Bendu 

articles ;  but,  if  they  are  to  be  considered  as  a  form  pre-  ' 

pared  by  the  Judges,  that  form  has  not  been  pursued  Feakcis 
here.  The  words  "  obstinately,  and  pertinaciously  "  are  Steward. 
by  no  means  insignificant :  they  approach  a  great  deal 
nearer  to  the  precise  ground  of  accusation  than  the  very 
general  complaint  of  contumacy.  We  apprehend  that 
the  Judges  meant  only  to  say  that  words  of  that  nature 
are  indispensable,  without  entering  upon  the  question 
whether  a  pointed  charge  may  not  also  be  required. 
Whatever  their  inclinaCion  of  opinion,  it  is  expressed 
with  no  degree  of  confidence.  "  There  might  be  some 
ground  for  proceeding  "  falls  infinitely  short  of  a  declar- 
ation that  the  form  would  be  sufficient.  Our  brother 
Judges  who  composed  that  court  were  not  in  the  habit 
of  deviating  from  their  line  of  duty  by  obtruding  on  the 
world  their  opinions  on  a  case  not  brought  before  them. 
They  would  not  have  been  likely  to  draw  up  the  form 
of  a  citation  for  future  use:  and  no  judge,  however 
enlightened,  knows  how  he  would  decide  a  novel  point 
which  he  has  not  heard  debated.  The  only  authority, 
then,  in  support  of  the  judgment  which  we  are  consider- 
ing appears  to  fail  entirely. 

But  some  authority  is  adduced  against  it;  the  au- 
thority of  the  same  learned  Judge  himself.  In  Cooper 
V.  Wickham  (a)  a  churchwarden  was  cited  for  having,  at 
a  vestry  meeting  for  the  purpose  of  a  church  rate,  voted 
in  favour  of  a  resolution  which  declared  church  rates  at 
all  times  bad  in  principle  and  unjust  in  practice,  and 
quite  uncalled  for  at  the  present  time,  and  adjourned 
the  meeting  for  twelve  months ;  and  for  having  voted 

(a)  2  Curt,  303. 
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against  a  church  rate  duly  moved  and  seconded.  31ie 
citation  was  not  objected  to;  but  the  articles  alleged  that 
the  roof  of  the  church  of  Shepton  Malleit  <<  was  in  so  di- 
lapidated a  state,  hat  the  rain  came  through  the  same  into 
the  body  of  the  said  church,  to  the  serioas  detriment 
and  injury  of  the  fabric,  and  also  of  a  valuable  organ 
in  the  said  diurdi,  and  to  the  inconvenience  of  the 
officiating  minister,"  ^  who,  on  one  occasion^  on  account 
of  the  rain  so  coming  therein,  was  prevented  from  read* 
ing  prayers  in  the  reading-desk,  and  of  the  congr^a^ 
tion."  The  articles  further  charged  that  the  meeting 
was  called  for  imposing  a  church  rate,  and  the  party 
voted  for  the  resolution  above  mentioned,  and  also  pre- 
sided at  a  division  where  it  was  carried  by  a  majority. 

The  learned  Judge  held   these  articles   insofficient 
He  considered  them  as  equivalent  to  a  charge  of  re* 
fusing  not  only  the  rate  proposed  but  any  rate  what- 
ever: but  he  then  expressly  denied  that  the  refusal  of 
any  rate  by  a  churchwarden  was  an  ecclesiastical  offence, 
observing  that  the  Court  is  not  to  presume  or  conjec- 
ture any  thing  in  a  criminal  proceeding.     He  did  not 
enter   upon   the   inquiry  whether  the  churchwarden's 
acting  in  avowed  furtherance  of  his  opinion  that  church 
rates  were  always  *^  bad  in  principle  and  particularly 
unjust  in  practice '^  were  evidence  of  contumacy  in  the 
refusal,  thinking  the  articles  deficient  herein,  that  they 
did  not  shew  that  the  dilapidated  and  unroofed  church 
continued  out  of  repair  at  the  time  of  preferring  the 
articles.     He  also  remai'ks  that  it  was  not  criminal,  but 
might  be  highly  proper,  to  consider  in  vestry  the  neces- 
sity for  the  repairs  and  the  estimate  of  expense,  whidi 
possibly  may  have  been  thought  too  high  by  the  pa- 
rishioners.   This  decision  was  not  unreasonably  pressed 
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on  Sir  H.  Jennet  Fusi,  when  the  present  citation  w^s   Qtum't  Bench. 

1844 
impugned  before  him.     But  in  Dr.  Cwrtei^s  report  the ' 

argument  at  the  bar  is  briefly  summed  up,  while  the       Fraxcxs 
judgment  of  the  Court  occupies  a  very  large  space.  Srwabd. 

After  careful  examination  of  these  two  cases,  it  is  hard 
to  discover  any  ground  for  excuse  in  that  former  case 
which  is  not  in  the  present.  Mr.  Cooper  was  charged 
with  refusing  to  join  in  making  any  church  rate;  Mr. 
Francis  with  reiusing  to  join  in  a  particular  rate ;  the 
latter  being  a  parishioner  only^  the  former  both  pa- 
rishioner and  churchwarden.  Mr.  Cooper  was  held 
guiltless,  because  the  continuance  of  the  dilapidation 
was  not  alleged,  nor  is  it  all^d  against  Mr.  Francis. 
In  Mr.  Cooper^s  case  the  Court  could  not  conjecture  or 
presume  that  the  church  may  not  have  been  completely 
restored  between  the  citation  and  the  articles:  is  that 
conjecture  or  presumption  to  be  made  between  the 
vestry  meeting  and  the  citation?  Mr.  Cooper  was  ex- 
cused for  refusing  to  join  in  making  any  rate  on  the  de- 
clared ground  that  church  rates  are  always  bad  in 
principle,  from  a  suggestion  that  the  rate  thus  proposed 
might  possibly  have  been  thought  by  him  higher  than  a 
fair  estimate  of  necessary  expense  demanded.  ^*  I  do 
not  know  "J  (says  the  learned  Judge)  *^  that  it  is  an 
offence  in  a  churchwarden  to  vote  against  a  rate  of  2d. 
in  the  pound,  unless  it  be  shewn,  that  it  was  adequate 
and  only  adequate,  and  not  excessive,  beyond  the  pur- 
pose for  which  it  was  intended  to  be  applied  "  (a).  Such 
a  vote  would  appear  still  less  objectionable  in  a  parish- 
ioner who  holds  no  office.  If  the  argument  of  counsel  ^ 
had  been  as  fully  reported  as  the  judgment,  we  might 

(a)  3  CurU  2S3.,  Stewtard  v.  Ihmcu» 
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have  there  found  a  complete  demonstration  that  Mi 
Francis  was  entitled  to  the  benefit  of  this  consideratioi 
and  that  it  would  have  shewn  the  absence  of  all  offence 

The  citation  is  not  in  respect  of  a  refusal  to  join  i 
making  any  rate,  but  the  refusal  to  join  in  making 
sufficient  rate  for  necessary  repairs.  The  refusal  to  mal 
a  sufficient  rate  raises  a  direct  implication  that  M 
Francis  was  willing  to  join  in  making  some  rate,  an 
that  his  refusal  to  join  in  one  which  the  accuser  cal 
sufficient  might  proceed  from  his  perfect  knowledge  th 
it  was  much  more  than  sufficient,  and  excessive  beyoi 
its  legitimate  purpose. 

This  appears  to  be  the  natural  meaning  of  the  cit 
tion :  and,  if  so,  it  virtually  calls  on  the  £cclesiastic 
Court  to  do  what  it  has  uniformly  disclaimed  the  powi 
to  do,  determine  on  the  amount  of  assessment  to  I 
imposed.  The  epithets  sufficient  and  necessmy  ha' 
possibly  by  some  inadvertence  changed  places ;  but,  hoi 
ever  placed,  the  word  stifficient  imports  that  there 
no  offence  until,  on  inquiry,  the  Court  has  satisfied  xXsn 
that  the  proposed  amount  was  not  more  than  neccssai 
for  the  sufficient  reparation  of  the  church,  and  that  tl 
parishioner  voted  against  the  amount  proposed  froi 
some  improper  motive,  and  in  violation  of  his  re; 
opinion.  The  learned  Judge  himself  observes  (p.  227 
that,  if  the  charge  had  been  "for  having  wilfully  an 
contumaciously  obstructed,*'  and  that  had  been  th 
specific  offence,  he  "should  have  thought  that  th 
charge  had  not  been  sufficiently  made  out ;"  but  h 
adds  "  there  is  a  second  count,  for  *  conttmiacioiisly  n 
fusing ' "  &c. 

There  may  be  some  difficulty  in  reconciling  this  sen 
tcnce  with  some  language  in  the  preceding  paragraphs 
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or  with  the  two  modes  of  charge  in  the  praesertim,  or  to  Q^^^'*  Bench. 

understand  how  obstructing  can  be  less  an  ofiTence  than    \ 

reftistngf  each  act  being  supposed  wilful  and  contu-       Feavcw 
macious.  Stiwaed. 

But  here  attention  must  be  drawn  to  the  citation  as 
it  appears  in  these  pleadings.  (His  Lordship  here  read 
from  the  citation  the  words  describing  the  alleged  of- 
fence ;  ante,  p.  995.)  According  to  the  strict  rules  of 
criticism,  at  least  of  legal  criticism,  as  applied  to  instru- 
ments which  ought  to  shew  criminal  jurisdiction,  the 
words  *' wilfully  and  contumaciously"  would  appear  to 
be  confined  to  the  obstruction,  and  by  no  means  neces- 
sarily connected  with  the  refusal.  But  if  they  were  we 
must  examine  the  force  of  the  word  **  contumaciously.'^ 
To  an  argument  at  the  bar  that  there  can  be  no  contu- 
macy without  a  monition,  a  previous  monition  —  mo- 
nitione  praemissa, — the  learned  Judge  gives  this  answer. 
*^  It  is  said  that  a  person  cannot  be  contumacious  unless 
there  has  been  a  monition  issued  against  him,  which  has 
been  disobeyed ;  and  perhaps,  that  is  correctly  ar- 
gued, —  what  then  ?  The  words  *  contumaciously  ob- 
structing '  import  *  that  there  has  been  a  monition,'  for 
if  contumacy  consist  in  disobeying  a  legal  order,  it 
follows,  from  the  use  of  the  word  *  contumacy,'  that 
there  has  been  such  an  order  "  (a).  If  the  whole  train 
of  circumstances  necessary  to  make  out  an  offence  must 
be  inferred  from  the  use  of  a  word  which  would  be  in- 
applicable unless  those  circumstances  existed,  the  art  of 
criminal  pleading  in  all  our  Courts  will  be  reduced 
within  very  narrow  limits  indeed.  "  I  have  also  been 
told,"  (the  learned  Judge  continues  (i) )  "  that  a  party 
should  be  excommunicated,  that  being  the  extent  to 
which  the   court  can  proceed,  in   order  to  compel  a 

(a)  S  Curt.  226.  (6)  P.  227. 
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parishioner  to  provide  the  necessary  means  for  n 
pairing  the  church,  and  that  this  cannot  be  done,  sh 
manitione  ;  be  it  so,  —  if  no  monition  has  issued,  the 
the  Court  will  not  proceed,  (if  that  is  the  law),  i 
excommunicate  the  party.  But  it  is  possible  that 
monition  may  have  issued,  and  then  the  party  nu 
be  liable  to  be  excommunicated ;  or  if  there  has  bei 
no  preceding  monition,  then  the  party  may  have 
monition  issued  against  him,  in  the  course  of  these  pr 
ceedings*'(a)«  Kit  is  here  meant  that  a  chaif^ 
contumacy  in  ihe  dtation  may  be  established  by  pro 
of  acting  inconsistently  with  a  monition  issued  afte 
wards,  we  can  neither  assent  to  such  a  propositioDy  n 
easily  believe  that  it  emanated  from  the  learned  Judg 
It  seems  mudi  more  probably  a  misconception  in  ti 
reporter  or  an  erratum  of  the  printer. 

Upon  the  whole,  we  think  ourselves  bound  to  pn 
nounce  the  citation  bad,  as  describing  no  spiritual  oi 
fence.  And  we  think  it  much  better  for  the  party  t 
apply  for  prohibition  in  the  first  stage  than  after  en 
pense  incurred. 

Judgment  for  plaintit 

(a)  Page  227. 


tViday, 
Afc^lOlh. 


The  Queen  against  The  Grand  Junction 

Railway  Company. 
Reported,  4  Q.  B.  18. 


The  case  of  Lockwood'y.  Wood^  in  the  Queen^a  Bend 
and  Exchequer  Chamber,  will  be  published  in  the  nezi 
volume. 


END  OF  EASTER  VACATION. 


AN 


INDEX 


THE    PRINCIPAL    MATTERS. 


ABATEMENT. 
What  is  not  a  plea  in,  654.  Scire  Facitu, 

1.2. 

ABODE. 
Place  of,  896.    Statute,  XLIII.  1. 

ACCEPTANCE. 

I.  Of  office,  94.     Quo  warranto,  V. 

II.  In  satisfaction. 
Variance,  44a    Billt,  X.  8. 

III.  Of  bills,  86.    BiUi,X.5. 

ACCESSARY. 
Page  495.    Game,  I. 


ACCOUNT  STATED. 

I.  Effect  of  settlement. 
When  it  amounts  to  an  award,  128. 

Partner,  III.  1. 

II.  Pleading. 

Release  of  firm,  a  plea  in  discharge, 
247.    JBiiU,lL3. 

III.  Evidence. 

Admission  of  sum  being  due  for  prin- 
cipal and  interest  on  a  mortgage  aeed, 
170.    Particulars, 

ACCOUNTS. 
Ancient,  admissibility,  773.    Port,  1. 1. 


ACKNOWLEDGMENT. 

I.  Of  satisfaction  of  judgment,  832.  Reg. 
Gen. 

II.  In  Evidence.    Admiuion. 

ACTION. 
T.  When  it  Ties. 
By  partner  agunst  partner,  128.  Part' 
ner.  III.  1. 

II.  Form. 
Trespass  or  case,  381.    Arrest,  II.  1. 

ADMISSION. 

I.  Generally. 
Distinction  between  admission  of  a 

past  and  receipt  on  a  present  pay- 
ment, 949.    Stampy  I. 

II.  By  whom. 
I     1.  By  rateable  inhabitants,  187.    JSvU 

dencCf  IX.  1. 


2.  By  authorised  official  agent,  187. 
Evidence,  IX.  1. 

3.  Of  deceased  officers,  773.    Port, 
I.  1. 

ADVERSE  POSSESSION. 
By  tenant  at  will,  767.    Limitation,  I. 

AFFIDAVIT. 
I.  Jurat,  3 1 0.     Bankers  J  I. 
IL  Before  whom  sworn. 
3u  fl 


1006 


AGENT. 


APPOINTMENT. 


IS 


British  consul  abroad,  856.    Limi' 
tation.  III. 

AGENT. 
I.  Admission  by,  187.    Evidence^  IX.  I. 
If.  For  parish  officer,  signature  by.  506. 
Poor,  XXV.  U 

AIDER  AND  ABETTOR. 

I.  Indictment,    venue,    16.     Indictmeni, 
II.  1. 

II.  See  also  Acceumrtf. 

ALDERMAN. 
Municipal  Corporation. 

ALLOWANCE, 
or  overseer's  accounts,  878.  Poor^  IX.  1. 

AMENDMENT.* 

I.  By  judge  at  Nisi  Prius. 

or  plea  of  acceptance  of  note  in 
satisfaction,  440.    BUis,  X.  8. 

II.  Of  venue,  44.     Indictment,  II.  5. 

III.  Of  return  to  certiorari,  163.    CVr- 
/ioron,  Vll.  1. 

IV.  Of  order  of  sessions  after  service* 
163.     Cerliorari^WlL  1. 

V.  Of  traverse  in  court  of  sewers,  557. 
Sewer t,  I. 

VI.  Of  plea  pius  darrein  continuance, 
594.     Plea,l\. 

AMOUNT. 

I.  Repugnancy  in  respect  of,  1 70.    Por- 
ticidart, 

II.  Remittitur  of  excess,  170.     Particu- 
iart, 

ANNUITY. 

I.  Consideration. 

Failure  of,  what  is,  432.    Poit,  II.  1. 

II.  Action  for  purchaj»e  money. 

1 .  On  what  failure  of  consideration. 

If  any  one  of  the  securities  for  an ' 
annuity  be  set  aside,  the  grantee  may  ■ 
recover  back  the  purchase  money  in 
an  action  for  money  had  and  received,  i 
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security  was  set  aride^  nor  wnether  the 


objection  to  it  affects  the  Tali^tyo 
the  annuity. 

As,  where  a  rule  was  obtained  bg 
the  grantor  to  set  aside  the  wairant  o 
attorney  and  proceedings  thereon,  oi 
grounds  some  of  which  would,  an 
some  would  not,  aflect  the  validity  € 
the  annuity;  and  the  rule  was  mad< 
absolute  in  terms  not  shewing  wbid 
objection  prevailed ;  and  no  eridenct 
was  given  on  the  point. 
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tations  runs  from  the  time  when  tbi 
security  is  set  aside,  it  n<H  appearin( 
that  the  consideration  has  laued  be 
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ter'party.  Consideration.  Contract. 
Gaming,  Goods  sold  and  delivered* 
Guarantee,  Infant.  Merger,  Money 
had  and  received.    Partner.    Promise, 

ATTACHMENT. 

II.  For  nonpayment  of  costs,  335.    Costs, 

VIII.     959.  Certiorari,  IX. 
II.  Against  feme  covert,  335.  Costs,  VIII. 

ATTEMPT. 
Indictment  for  unlawful. 

I.  To  excite  unlawful  confederaces,  16. 
Indictment,  II.  1 . 

II.  To  prevent  witness  from  appearing  at 
trial,  44.     Indictment,  II.  5. 

ATTESTATION. 

Of  warrant  of  attorney,  181.  Warrant 
of  attorney,  I. 

ATTORNEY. 
I.  Articled  clerk. 

1.  Attorney's  right  to  dismiss  for  mis- 

conduct. 

Wherever,  from  the  state  of  the 
record  at  nisi  prius,  there  is  any  thing 
to  be  proved  by  the  plaintiff,  he  is  en- 
titled to  begin.  The  rule  is  the  same 
in  actions  of  contract  and  in  actions  of 
tort. 

In  covenant,  apinst  an  attorney  for 
dismissing  plaintiff*,  an  articled  clerk, 
from  his  service,  defendant  pleaded  that 
plaintiff*,  after  the  making  ot  the  articles, 
and  before  the  discharge,  conspired  and 
combined  with  /.  G,,  another  attorney, 
by  the  unlawful  means  after  OMntioned 
to  induce  plaintiff's  clients  to  leave  bim 
and  employ  /.  G,,  and  that  pluntifl^  in 
pursuance  of  the  said  combination,  dis- 
closed defendant's  professional  secrets 
to  /.  G,,  calumniated  defendant  to  his 
clients,  &c.  (alleging  various  other 
acts  of  misconduct  as  done  m  pmnuance 
of  the  combination):  whereby  itofcpdiint 
5v  3 
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was  prevented  from  instrucdng  plain- 
tiff and  retaining  him  in  his  services, 
&c. ;  and  defendant,  just  before  the 
discharge  of  plaintiff,  discovered  and  had 
notice  of  the  premites,  and  wot  there/ore 
forced  to  ducharge^  and  did,  so  soon  as 
he  discovered  the  premises,  discharge, 
plaintiff  from  his  service,  as  he  lawfully 
Ac.  Replication,  de  injuria:  Issue 
thereon. 

Held,  that  the  plaintiff  was  entitied 
to  begin. 

Hdd  also,  that,  on  the  above  plea, 
the  defendant  was  bound  to  shew  that 
he  knew  of  the  misconduct  alleged  in 
justification  before  he  dismissei  the 
plaintiff. 

And  qtusre,  whether  he  ought  not 
also  to  have  shewn  that  the  acts  com- 
plained of  were  done  in  pursuance  of 
the  alleged  combination.  Mercer  v. 
WhaO,  447. 

2.  To  attorney  in  Wales  on  the  shilling 
roll :  his  right  to  admission  as  an 
attorney  in  the  courts  at  West' 
minster, 

A  duly  admitted  attorney  of  one  of 
the  courts  of  Great  Sessions  in  Wales, 
who  was  practising  as  such  at  the  time 
of  the  passing  of  stat.  11  G,4,  and  1 
W,  4.  c.  70.,  and  is  enrolled  on  the 
shilling  roll  under  that  act,  sect.  16., 
and  practises  accordingly  in  the  superior 
courts  at  Westminster  m  actions  against 
persons  residing,  at  the  commencement 
of  the  suit,  within  the  principality,  is  a 
"Ipractising  attorney  or  solicitor  in 
England  or  Wales,'*  within  stat.  6  ft  7 
Vict,  c.  75.  #.3.  And  a  person  who, 
since  that  act  came  into  operation,  has 
been  articled  to  such  attomev  as  a 
clerk,  and  has  paid  the  higher  duty  on 
his  articles  of  clerkship,  under  stat.  55 
G.  5.  c.  184.  sched.  Part  ].,  in  order 
to  admission  as  an  attorney  in  the 
courts  at  Westminster,  is  entitled  to 
have  an  affidavit  made  and  filed,  and 
the  articles  of  clerkship  registered,  ac- 
cording to  stat.  6  &  7  Vict,  c,  75.  i.  8. 
Ex  parte  Davies,  564. 

9.  Affidavit  of  admission,  564.    Ant^,  2. 

4.  R^stry  of  articles,  564.    Ante,  2. 

11.  Clerk,  generally. 

Liability  of  attorney  for  acts  of,  804. 
Misrepresentation,  I. 


AUTHORrry,  i.^vi.  2. 

in.  How  far  bound  by  acts  of  partner. 
When  not  by  a  guarantee  in  name  o( 
firm,  833,     Giiarantee. 

IV.  Liability  to  third  party. 

1.  For  false  imprisoninent  under  a  bad 
warrant,  99.    Bankrupt,  IX. 

2.  To  sheriff  for  misrepresentation  by 
clerk,  804.     Misrepre^enioHon,  I. 

3.  On  acts  of  partner,  833.    Guaraniee. 

V.  Evidence  of  improper  motives. 
Improper  delay  in  giving  iufonnation, 

99.    Bankrupt,  IX. 

VI.  Attestation  of  warrant  of  attorn^ 
by,  181.     Warranl  of  attorney,  L 

VII.  Holding  municipal  office. 

What  not  such  an  office  as  to  entitle 
him  to  compensation  for  its  los^ 
402.     Statute,  XLL  S. 

ATTORNEY  GENERAL. 

His  authority  with  respect  to  prosecution 
for  oiiences  relating  to  the  customs, 
84S,     Customs,lLl, 

ATTORNEY,  WARRANT  OF. 
Warrant  of  attorney. 

AUDIT. 
Of  overseer's  accounts,  878.  Poor,  IX.  1. 

i  AUTHORITY. 

I I.  Revocability  of,  873.     Landlord  end 
I      Tenant,  IV. 

I II.  To    pay    rents   to    mortgagee,  373. 
I      Landlord  and  Tenant,  IV. 

III.  For  signature  by  agent,  when  it  must 
appear,  506.     Poor,  XXV.  i. 

IV.  To  prosecute. 

Whether  to  be  shewn  on  face  of  in- 
dictment, 348.     Customs,  II.  l. 

V.  Pleading. 

Jurisdiction,  941.    Judgment,  V. 

VI.  Evidence. 

1 .  Previous  acts,  1 1 5.     Bankrt^t,  lU. 

2.  To  disburse  money  on  account  of 
parish,  inferred  from  previous  con- 
duct, 66.    Poor,  XXIX. 


AWARD. 

AWARD. 
What  amounts  to,  1S8.    Partner,  III.  1. 

BAIL. 
On  proceedings  in  bankruptcy. 
Cancellation  of  bond  on  render  of 
principal,  398.    Bankn^i,  II. 

BAILMENT. 
To  innkeeper,  164.    Innkeeper,  I. 

BANK  OF  ENGLAND. 

Payment  into,  by  official  aaai^ee,  582. 
Bond,  II.  1. 

BANKERS. 
I.  Banking  copartnership :  evidence. 
Stamp  office  return  :  jurat :  time. 

A  certified  copy  fit>m  the  Stamp 
Office  of  the  return  filed  there  by  a 
banking  copartnership,  under  stat. 
7  G.  4.  c.  46.  St.  4,  5.,  is  evidence, 
under  sect  6,  that  a  person  named  in 
such  return  as  a  partner  was  so  at  the 
time  of  the  jurat,  though  it  be  not 
proved  that  such  return  was  delivered 
at  the  stamp  office  between  Eebmary 
ssth  and  March  S5th,  and  though  the 
return  itself  contani  no  date  except 
that  of  the  jurat,  which  is  not  between 
the  above  mentioned  days,  and  is  much 
later  than  March  95th. 

The  return  was  sworn  to  before  J<h 
icph  Lower,  who  was  proved  to  be  a 
magistrate  of  Southampton,  but  the 
words  of  the  jurat  were  only  "  Sworn 
before  me  at  the  town  and  county  of 
Southampton,  9th  November  1859,  Jo^ 
teph  Lotner  :  "  not  further  statins  the 
authority  to  adminbter  the  oath.  Held 
sufficient. 

Judgment  was  entered  up  by  a  bank- 
ing company  against  the  public  officer 
ofanotner  bankmg  company,  under 
Stat.  7  G.  4.  c.  46.  «r.  9,  IS. ;  and  a  sci. 
fa.  issued  for  the  purpose  of  having 
execution,  under  sect.  15,  against  in- 
dividual members.  One  of  the  alleged 
members  obtained  a  rule  nisi  for  setting 
aside  the  warrant  of  attorney :  and  the 
Court  thereupon  ordered  an.  issue  to 
be  tried,  upon  the  question,  among 
others,  whetoer  the  ibareholdm  of  the 
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latter  company  were  inddited  to  the 
former  in  any,  and  what  sum.  Held« 
that  the  defendants  on  such  issue  coold 
not  object  that  some  parties  on  the 
record  were  members  of  both  com- 
panies.   Botanquet  v.  Woot^ord,  SIO. 

n.  Action  by  or  against  public  officer : 
judgment  against  individual  memben. 
Issue  on  question  of  debt  between 
two  companies :  objection  that  parties 
are  members  of  both,  510.    Ani^,  I. 

BANKRUPT. 

L  Court  of  Review :  authority  and  juris- 
diction. 

To  dischane  mtness  fipom  arrest, 
581.    Arrett,  IL  1. 

II.  Proceedine  by  affidavit  of  debt  and 
surety  bon£ 

Bond  how  cancelled  on  render  of 
principal. 

Where  a  party  under  stat  I  &*s 
Vict.  c.  110.  X.  8.,  had  made  affidavit 
of  debt  against  H,  in  the  Bankruptcy 
Court,  and  H.  had  entered  into  a  bono, 
with  sureties,  conditioned  to  pay  such 
sum  as  should  be  reooverea  against 
him  in  an  action  on  the  debt,  or  to 
render  himself,  this  Court  held  that  it 
had  no  power  on  application  by  the 
sureties,  suggesting  that  if.  had  ren- 
dered, to  order  tne  bond  to  be  de- 
livered up  to  be  cancelled,  Hayward 
V.  H^er,  398. 

ni.  Fiat. 

Evidence  of  Master's  authority  to  issue. 

Stat.  1&2W,A.  c.  56.  1. 18.  em- 
powers a  Master  in  Chancery,  "  act- 
mg  under  any  appointment  by  the  Lord 
Chancellor  to  be  given  for  that  pur- 
pose,** to  issue  a  fiat  in  bankruptcy. 
A  fiat,  purporting  to  be  issued  by  a 
Master  m  virtue  of  authority  given  by 
the  Lord  Chancellor,  was  proved  to 
have  been  actually  issued  by  a  Master 
who  had  often  issued  similar  fiats. 

Held  sufficient  evidence  of  Matter's 
jurisdiction  to  issue  die  fiat,  without 
specific  proof  of  any  authority  given 
him  by  tne  Lord  Chancellor. 

If  a  party  contemplating  bankruptcv 
voluntarily  makes  a  payment  by  which 
the  equal  distribution  of  his  property 
under  the  fiat  will  be  defeated,  such 
payment  is  a. fraudulent  prefisrance, 
5  n  4 
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though  the  bankrupt,  ia  makinir  it, 
did  not  intend  to  benefit,  nor  did  in 
fact  benefit,  the  pnrticular  creditor. 

As  if  he  pay»  off  a  mortgage  on  pro- 
perty fettled  to  the  use  of  hit  wife 
(who  had  joined  in  such  mortgage^ 
.  without  previous  notice  to,  or  request 
'.by.  the  creditor,  to  whom  it  would 
.'have  been  equally  beneficial  to  retain 
the  mortgage ;  the  bankrupt  intending 
onhr,  by  such  payment,  to  liberate  the 
life's  property  for  his  own  and  her 
benefit.    Marshall  v.  Lamb^  115. 

IV.  Act  of  bankruptcy :  fraudulent  pre- 
ference. 

1.  Though  creditor  not  benefited.  115. 
Ante,  HI. 

2.  Paying  off  a  mortgage,  115.    Ani^, 
,  III* 

V.  Bankruptcy  of  partnership  firm. 
After   seizure  of  partnership  effects 

under  execution  against  one,  408. 
'    Partner.W.l. 

VL  Official  assignee. 

Omission  to  pay  monies  into  Bank  of 
England;  suggestion  of  breaches, 
322.    Bond,  11.  1. 

VII.  Assignees :  rights  of  as  to  banknipCs 
property. 

1.  Pf  uncertificated  bankrupt,  965. 
Pm/,  XI.  I. 

2.  Where  15#.  in  the  pound  not  paid 
under  second  bankruptcy,  965.  Post, 
XI.  1. 

3.  Time  and  manner  of  vesting,  965. 
Post,yA.  1. 

VIIL  Witnesses. 
Privilege  from  arrest :  trespass  or  case, 
381.     Arrest,  II.  1. 

IX.  Warrant  of  commitment. 

Must  shew  jurisdiction,  and  how  the 

party  may  clear  himself. 

A  warrant  of  commitment  by  the 
Court  of  Review,  made  in  the  matter 
oi  E,,  a  bankrupt,  after  reciting  that 
by  an  order  of  the  same  Court  therein 
on  the  petition  of  i?.,  it  was  ordered 
that  W.  G.  should  stand  committed  to 
the  Fleet,  for  his  contempt  in  the  said 
petition  mentioned,  and  that  a  warrant 
should  issue  for  that  purpose,  required 
the  warden  of  the  Fleet  to  take  W,  G, 


and  convey  him  to  the  Fleet,  there  to 
remain  until  the  further  order  of  tie 
Court,  The  previous  order  stated  a 
petition  to  have  been  preferred  by  £., 
that  W.  G,  might  stand  committed** 
^  for  his  contempt  of  the  order  in  the 
said  petition  mentioned,**  but  specified 
nothmg  further  as  to  the  contempt 
Held,  that  the  warrant  and  order  were 
bad,  as  not  containing  any  proper  ad- 
judication of  a  contempt,  nor  shewin<; 
how  the  party  committed  might  dear 
himself. 

In  an  action  of  trespass  against  the 
petitioner's  attorney  for  ^sely  and 
maliciously  imprisoning  plaintiff;  plea 
Not  Guilty ;  the  plaintiff*  proved  that 
defendant  had  indorsed  bia  name  and 
address  on  the  warrant  sued  out  for 
the  petitioner,  on  which  plaintiff  was 
committed.  Held  sufficient  evidence 
to  support  a  verdict  for  plaintiff  oa 
such  plea. 

An  attorney,  who  deliberately  directs 
the  execution  of  a  warrant,  is  liable  in 
trespass  if  it  prove  bad.  And,  althou^ 
(semble)  the  act  of  the  attorney  in 
handing  over  the  warrant  for  execution 
might  be  so  divested  of  any  further 
proof  of  concurrence  on  his  part  that 
ne  would  not  be  liable,  he  is  so  liable 
if  his  conduct  in  or  after  the  perform- 
ance  of  such  act  shews  a  motive  beyond 
the  mere  wish  to  discharge  profession«il 
duty ;  as  if,  after  the  commitment,  he 
has  improperly  delayed  giving  informa- 
tion as  to  costs,  which  was  required  by 
parties  wishing  to  pay  such  costs,  and 
thereby  to  purge  the  contempt. 

Where  one  of  two  defendants  in 
trespass  is  acquitted,  and  u  verdict 
passes  agaiust  the  other;  Semble,  per 
Lord  Dcnman  C.  J.,  that  the  latter  mav 
move  for  a  new  trial  without  the  con- 
currence of  his  co^efeudant.  Green 
V.  Elgie,  99. 

X.  Bankrupt. 

1.  Discharge  from  debts  :  promise  after 
the  bankruptcy. 

Signature :  order  of  time. 

On  an  issue  whether  defendant,  a 
certificated  bankrupt,  had  given  a 
written  promise  signed  by  him  after 
his  bankruptcy,  so  as,  under  stat.  6  G,  4. 
c.  16.  «.  131.,  to  revive  a  claim  barred 
by  the  certificate,  the  following  letter 
was  produced,  written  by  him.     **  Mr. 
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Stanley  begs  to  infonn  '*  the  plaintiffs 
'^  that  he  will  take  an  early  oppor- 
tunity of  settling  their  account :  but 
Mr.  Stanley  objects  to  give  his  bill : 
Mr.  Stanley  regreU  that  he  has  been 
prevented  from  answering  "  the  plain* 
tiff's  '*  letter  before.  Crescent y  Satur- 
day** Evidence  of  the  amount  due 
was  given. 

1.  Held,  that  the  letter  wassuifi* 
ciently  signed. 

2.  Admitted,  that  [larol  evidence 
might  be  given  of  the  time  at  which  it 
was  written. 

3.  Held  a  sufficient  promise,  notice 
having  been  given  to  the  defendant  to 
produce  the  letter  of  the  plaintiffs  re- 
ferred to,  which  had  not  been  done. 

Though  two  other  letters,  written 
by  defendant  about  the  same  time, 
were  produced  by  the  pliuntiffs,  in  one 
of  which  defendant,  referring  to  some 
request  of  plaintiffs,  promised  to  dis- 
charge plaiatifl&'  account  as  soon  as 
he  could,  and  in  the  other  said  he 
would  give  a  promissory  note ;  and  it 
did  not  appear  in  what  order  of  time 
the  three  were  written.  Lobb  v. 
Stanley,  574. 

2.  Parol  evidence,  574.    Anti,  1 . 

XL  Bankrupt :  after  acquired  property. 
1 .  By  uncertificated  bankrupt. 

Under  stat.  6  G.  4.  c.  16.  «.  63. 127., 
and  stat.  1  &  S  ^.  4.  c.56.  <.25.,an  un- 
certificated bankrupt  may  acquire  pro- 
perty, and  contract,  for  the  benefit  of 
nis  assignees,  and  may  sue  in  respect  of 
such  property  or  contract.  And  a  plea 
shewing  the  bankruptcy  &c.,  constitutes 
no  defence,  unless  there  be  an  allega^ 
tion  that  the  assignees  have  interfered. 
The  same  is  true  in  the  case  of  a  party 
who  has  twice  been  banknipt  and  ob- 
tained his  certificate,  but  has  not  paid 
15*.  in  the  pound,  in  respect  of  property 
acquired  since  the  certificate.  Held  by 
the  Ct»urt  of  Exchequer  Chamber,  re- 
versing the  judgment  of  the  Court  of 
Q.B. 

By  the  Court  of  Q.  B.;  De  injuria 
may  be  replied,  in  an  action  by  the  in- 
dorsee of  a  bill  of  exchange  against  the 
acceptor,  to  a  plea  that  the  bill  was  ac- 
cepted for  the  accommodation  of  the 
drawer,  to  be  deposited  with  /?.  as  a 
collateral  security  for  a  debt  from  the 
drawer  to  R.s  that  R.  took  it  on  those 


terms ;  that  the  drawer,  before  matu- 
rity, paid  R,  part  of  such  debt,  and  ten- 
deretl  the  residue,  which  R,  refiised  to 
accept:  and  that  R,  afterwards  indorsed 
the  bill  to  plaintiff,  in  order  that  plun- 
tiff,  conspiring  and  colluding  with  R. 
to  defraud  defendant,  might  recover  as 
a  trustee  for  R.;  such  plea  being  in 
excuse  and  not  in  discharge.  Herbert 
V.  Soger,  965. 

2.  After  second  bankruptcy,  965.  Ante, 
1. 

5,  Interference  of  assignees,  965.  Anti, 
1. 

XII.  Bankrupt :  uncertificated,  965.  Anti, 
XLl. 

XIII.  Pleading. 

1.  That  plaintiff  is  an  uncertificated 
bankrupt,  965.    Ant^,  XI.  1. 
2.  That  plaintiff  has  been  banknipt  twice 
and  has  not  paid  15f.  in  the  pound, 
965.     Ante,  XL  I. 


BARON  AND  FEME. 

I.  Separation  by  order  of  removal :  con- 
sent, 916.    Poor,\V. 

II.  Fraudulent  preference  by  husband 
paying  of  mortgage  on  wife's  estate, 
11*5.    Bankruptj  ill. 

III.  Disabilities  as  to  wife's  property. 
Lease  by  wife  to  husband,  when  inva- 
lid, 42o.    "Power,  II. 

IV.  Liabilities  of  wife. 

1.  Attachment  for  nonpayment  of  costs, 
335.    CotU,  VIIL 

2.  Costs  of  proceedings  in  a  suit  insti- 
tuted by  her,  335.    CWx,  VIIL 


BASTARD. 

Under  4  8c  5  W.  4.  r.  76.  *.  73.  and  2  & 
3  Vici,  c,  85. 

Order  for  costs  of  opposing  applica- 
tion, 71,  342.    Poor,  XaVIIL 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES, 

I.  Drawee. 

How  affected  by  release  of  drawer, 
247.    Po#/,  IL3. 
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II.  Acceptance:  Liability  of  acceptor. 

1.  By  one  partner  in  fraud  of  the  firm, 

185.    Pof/,X.4. 
S.  Payable  at  a  particular  place,  86. 

Poti,  X.  5. 
3.  By  partner  in  England  of  bill  drawn 

on  him  by  the  firm  abroad,  and  after 

a  release  abroad  of  the  drawers 

Assumpsit.  1st  count  on  a  bill  of 
exchange  for  3S9L,  drawn  at  Rio  de 
Jtmeiroy  by  Steele  and  Mmnion,  on  de- 
fendant, Manion,  pa\-able  to  plarattfis, 
and  accepted  by  uefendant.  3d  count 
on  an  account  stated. 

Plea,  as  to  the  first  count  and  359^ 
parcel  of  the  monies  mentioned  in  the 
second  count,  identifying  the  latter 
sum  with  the  sum  specified  in  the  Inll, 
and  stating:  That  defendant  and  A. 
Steele  were  partners  in  London^  under 
the  name  ftc.  of  Mtmtonj  Steele  and 
Co.,  and  at  JRio,  in  the  Braal*^  under 
the  name  &c.  of  Steele  and  Mantmij 
defendant  residing  and  carrying  on 
the  busmess  in  England^  and  5SfrnCr  at 
J?io.  That  the  bill  was  drawn  and  in- 
dorsed to  plaintifls  at  Rio  by  Steele^  in 
the  name  of  Steele  and  Mamton^  for  a 
.  joint  debt  of  defendant  and  Steele^  in- 
curred at  Rio :  and  was  drawn  upon, 
and  accepted  by,  defendant  in  the  name 
of  the  London  house.  That  after  the 
drawing  and  indorsing,  and  before  the 
acceptance,  defendant  and  Steele,  at 
Rio,  being  indebted  to  plaintift  in  the 
above  sum,  and  to  other  persons  in 
divers  other  sums  became  embarrassed 
&c.;  and  it  was  doubtful  whether  they  > 
would  be  able  to  pay  in  full :  and  there-  > 
upon,  before  the  acceptance  &c.,  and 
^ile  Steele  ^-as  resident  at  Rio^  the.' 
plaintiS  and  the  said  other  creditors,  I 
at  Rio,  of  Steele  and  Manton  a^^reed  I 
among  themselves,  in  writing,  that  a 
liouidation  of  the  debts  of  ^^eele  and 
Manton  should  be  forthwith  com- 
menced under  the  superintendence  of 
Steele  and  otiiers,  and  continued  until  > 
the  claims  of  plaintifis  and  the  said 
other  creditors  were  paid  in  fiill,  or 
liquidated  to  the  extent  of  Steele  and 
Afmtoa's  assets;  that  the  holders  of 
bills  drawn  by  the  Rio  house  upon  the 
London  house  should  be  considered, 
creditors  for  cash,  but  that  their  dt\-i- : 
dends  tboold  be  retained  till  the  pro- 
test of  the  Lomdom,  biUs  for  non-pay- 1 
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ment,  and  should  be  dirided  «HMg 
the  creditors  if  those  hills  were  piid; 
and  that,  if  plaintifi  and  the  other 
creditors  should  be  paid  in  foil,  the 
liquidation  should  cense. 

The  plea  then  stated  nn 
by  Steele  and  Mamicm  with* 
and  the  other  creditors,  that  t 
dation  &c.  should  take  place  as  dbove 
stated ;  and  it  averred  that  after^aiJs, 
and  before  the  acceptance  Stc^  the  firm 
of  Steele  and  Mmmiom^  by  Sieeie  pco- 
ceeded,  and  were,  until  the  coounence- 
ment  of  this  suit,  proceeding;  to  reabe 
the  effects  of  Stewie  and  Mmmi9m  for 
the  purposes  of  the  agreement.  IV 
defendant  accepted  the  bill  afi^  the 
making  of  the  i^reemeut,  beii^  at  the 
time  resident  in  Emglamd^  and  ignorant 
of  the  premises  stated  to  hare  t^fc^n 
place  at  Rio.  That  all  the  pfoceed- 
mgs  at  Rio  were  according  to  the  kw 
of  the  BraziUf  and  that,  by  that  law, 
the  i^reement  and  promises  afnn  laal 
were  a  full  and  absolute  discharge  and 
rdease  of  the  said  debt  in  respect  of 
which  the  bill  of  exchange  was  indoncd, 
and  defendant  is,  and  was,  bdbie  ac^ 
tion  brought,  absolutely  ifiichMgcd 
from  the  said  cause  of  action  in  the 
first  count  mentioned,  and  fi^Mn  the 
canse  of  action  mentioned  in  tiie  se- 
cond count  as  to  the  359/.. 

Replication.    De  injuria. 

Held,  on  demurrer  to  the  replio- 
tion : 

1.  That  the  plea,  as  to  both  causes  of 
action,  was  in  discharge,  not  in  ex- 
cuse, and  therefore  t£e  replication, 
even  if  divisible,  was  bad. 

2.  As  to  the  first  count,  that  the  pica, 
if  it  alleged  a  release  of  the  drawees 
before  acceptance,  was  bad  for  rf»?r 
reason. 

5.  As  to  the  same  count,  that  a  release 
of  the  drawers,  under  the  circnm* 
stances  detailed  in  the  plea^  would 
be  no  defence  to  the  drawees. 

4.  Sem&ley  that  the  plea  might  have 
been  an  answer  to  the  second  coont, 
if  pleaded  to  that  only.    But 

3.  Held  that,  being  pleaded  to  both,  it 
was  wholly  bod.  lUrtiey  r.  JfmigtaL^ 
247. 

I\*.  What  is  a  promisaiocT  notCL 
Consideration. 
A  note  was  made  in  the  Wkwna 
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form.  *  On  demand,  I  promise  to  pay 
W.  S,  50/.,  in  consideration  of  fore- 
soing  and  forbearing  an  action  in  the 
Queen's  Bench  for  damages  ascertained 
by  consent  to  amount  to  that  sum  by 
reason  of  the  injury  sustained  by  his 
wife,  in  respect  of  my  liability  for  non- 
repair of  a  footway." 

Held,  that  the  instrument  appeared 
to  be  made  on  an  executed  consider- 
ation, and  was  a  valid  promissory  note. 
Shenton  y,  James,  199. 

V.  Transfer  by  indorsement. 

1.  What  is  an  indorsement,  81.  Potty 
X.  e. 

3.  What  is  an  indorsement;  joint  con- 
sideration. 

Assumpsit  on  a  bill  of  exchange,  al- 
leged to  be  indorsed  by  defendant  to 
plaintiff 

Plea,  that  the  bill  was  indorsed  by  de- 
fendant in  blank,  and  by  him  delivered 
to  C.  for  the  special  purpose  that  C. 
should  get  it  discounted  for  defendant, 
and  for  no  other  purpose ;  that  defend- 
ant received  no  consideration  from  C. ; 
that  C.  got  the  bill  discounted  by  plain- 
tiff and  W.  jointly,  who  delivered  the 
money,  bein^  their  joint  money,  to  C, 
as  the  connderation  for  the  delivery  of 
the  bill  to  them  by  C;  that  C.  deli- 
vered the  bill  to  them  jointly,  and  not 
to  plaintiff  solelj,  or  with  the  inten- 
tion of  givine  him  a  separate  right  of 
action ;  mat  defendant  received  no  con- 
sideration from  plaintiff  solely;  and 
that  the  only  consideration  received  by 
defendant  and  C,  or  either  of  them, 
was  the  said  joint  discount. 

Held    bad,   on    general    demurrer. 
Wood  V.  Cormpp,  292. 

3.  Fraudulent  indorsement  by  deposi- 
tary, 965.    Bankrupt,  XI.  1. 

4.  Indorsee  when  not  bound  to  prove 
the  circumstances,  185.    Pott,  X.  4. 

VI.. Transfer  by  delivery  for  specific  pur- 
pose. 

Condition  of  bona  fide  holder,  81. 
.  Pott,  X.  6.     292.  Ante,  V.  2. 

VII.  Holder. 

1.  Condition  of  bon&  fide  holder  after 
fraud  by  previous  indorscr,  ^1. 
Pott,  X.  6. 

2.  Where  one  of  several  partners  has 


accepted  in  firaud  of  the  firm,  185. 
Pott,  X.  4. 

VIII.  Payment  and  satisfaction. 
By  another  note  with  an  additional 

party,  440.    Pott^  X.  8. 

IX.  Release. 

Of  drawer  before  acceptance,  247. 
Ante,  II.  3. 

X.  Pleading  and  endence. 

1.  Pleading  according  to  legal  effect, 
86.    Pott,  3. 

2.  Plea  to  count  on  bill,  and  also  to 
count  on  account  stated,  bad  as  to 
one,  is  wholly  bad,  217.   Ante,  IL  3. 

3.  Special  acceptance:  all^ation  of 
presentment. 

Since  stat.  I  &2G.4.  c.  78.,  if  the 
drawee  of  a  bill  drawn  without  special 
direction  as  to  place  of  payment  ac- 
cepts it,  payable  at  a  particular  place 
(without  any  additional  words),  he 
undertakes  thereby  to  pay  the  bill  at 
maturity,  when  presented  at  that  place, 
or  to  himself:  it'he  accepts,  payable  at 
such  place,  **  and  not  otherwise  or 
elsewhere,"  he  undertakes  to  pay  it  at 
maturity,  if  presented  at  that  place, 
but  not  otherwise. 

And,  if  a  declaration  by  indorsee 
against  acceptor  of  such  a  bill  states 
that  he  accented  it  ^  payable  at  C.  and 
Co.  bankers,^'  and  that  the  defendant 
promised  to  pav  it  **  according  to  the 
tenor  of  and  effect  thereof,"  it  will  be 
understood  that  the  bill  is  pleaded  ac- 
cording to  its  legal  effect ;  but  that  does 
not  imply  that  the  bill  is  made  payable 
at  the  banker's  only;  and  therefore 
the  declaration  need  not  state  a  pre- 
sentment there.  Halttead  v.  Sketton, 
86. 

4,  Traverse  of  acceptance. 

In  an  action  by  indorsee  against 
acceptors  of  a  bill  of  exchange,  some  of 
the  defendants  pleaded  that  they  did 
not  accept.  It  was  proved  that  all  the 
defendants  were  partners,  and  that  one 
of  them,  who  had  suffered  judgment 
by  default,  had  accepted  the  bill  m  tho 
name  of  the  firm,  in  fraud  of  the  part- 
nership, and  not  for  partnership  pur- 
poses. 

Held,  that  such  proof,  without  evi- 
dence of  knowledge  on  the  part  of  the 
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plaintiff*,  did  not,  under  this  issue,  oblige 
plaintiff*  to  prove  the  circumstances 
under  which  the  bill  was  indorsed  to 
liiin.     Mutgrave  v.  Drake,  185. 

5.  Indorsement  to  one  for  joint  con* 
sideration,  292.     Ante,  V.  2. 

6.  Traverse  of  indorsement. 

In  an  action  against  the  acceptor  of 
a  bill  of  exchange  indorsed  by  A,,  the 
drawer  and  payee,  to  B.,  B.  to  C,  and 
C.  to  plaintifl^  who  appears  to  be  m 
bond  fide  holder,  the  defendant,  on  a 
plea  that  A,  did  not  indorse  to  B., 
cannot  offer  evidence  that  A,  delivered 
the  bill  to  B,  for  a  specific  purpose, 
and  not  to  be  negotiated,  and  that  B. 
fraudulently  negotiated  it.  Uayei  v. 
Caulfidd,  81. 

7.  Release  of  drawers,  a  plea  in  dis- 
charge, 267.    ArUi^  II.  3. 

8.  Acceptance  of  another  note  in  satis- 
faction. 

To  an  action  on  a  promissory  note, 
defendant  pleaded  that  the  holder  ac- 
cepted another  note,  with  an  additional 
party,  in  satisfaction  of  the  first.  It 
appeared  in  evidence  that  this  other 
note  had  been  given  and  accepted  in 
satisfaction,  not  of  the  note  declared 
on,  but  of  an  intermediate  note 
which  had  been  given,  without  the 
additional  party,  in  satisfaction  of  the 
note  declared  on. 

Held,  a  variance :  and  that  the 
judge  at  Nisi  Prius  had  no  power  to 
amend  the  plea  by  subbtitnting  a  de- 
scri|)tion  ot  the  intermediate  note. 
Daviid  V,  Preece,  440. 

9.  De  injuria,  a  bad  replication  to  plea 
of  release  of  drawers,  247.  Anie, 
II.  5. 

10.  De  injuria,  a  good  replication  to 
plea  of  fraudulent  negotiation  by  de- 
positary, 965.    Bankrupt,  XI.  1. 


BOND. 

I.  Bailbond. 

Cancelling  on  render  of  principal,  598. 
Bankrupt,  II. 

II.  Debt  on. 

1 .  Assignment  or  suggestion  of  breaches : 

judgment  by  default. 

In  a  case  where  breaches  must  be 
assigned  or  suggested  under  stat.  8  & 


BRIDGE,  L 

9  W.  3.  c.  1 1.  *.  8.,   if   the 

does  not  rejoin,  the  ordinary  eoone 
is  for  the  plaintiff*  to  sign  judsmeot  (or 
want  of  a  plea,  strike  out  all  thepkad- 
ings  subtequent  to  the  cleclan^n,uHi 
suggest  breaches,  if  the  declaraoon 
itself  does  not  sute  them.  Bat  this  ii 
only  a  rule  of  cooFeDience ;  and,  if  the 
nature  of  the  case  requires  that  the 
pleadings,  down  to  the  default,  should 
continue  on  the  record,  they  ought  to 
be  retained ; 

Therefore,  where  to  debt  on  bond 
conditioned  to  perform  certain  duties 
the  defendant  pleaded,  generally,  ner- 
formance  of  the  condition,  plaintilrre- 
plied,  alleging  breaches,  by  not  per- 
forming  some  of  the  duties,  defendant 
suffered  judgment  hy  defiiult,  and  plaio- 
tiff*  suecl  out  a  writ  of  inquiry,  setdng 
forth  on  the  writ  all  the  pleading  doirn 
to  the  end  of  the  replication  ; 
^  Held,  that  the  course  pursued  wis 
right,  and  that  a  statement  of  breaches 
appeared,  of  which  ilie  Court,  exe- 
cuting the  inquiry,  might  properly  take 
notice. 

The  Lonl  Chancellor,  under  stiL 
1  &  S  H^.  4.  c.  56.,  made  an  order  that 
each  official  assignee  of  the  Court  of 
Bankruptcy  should  pay  into  the  Bank 
of  England  **  all  such  sums  of  money 
as  should  come  to  his  hands,  as  soon 
as  they  should  amount  to  loo/l,"  and 
should  state  in  writing,  among  other 
things,  ''  the  name  and  descriptioo  of 
the  bankrupt  or  bankrupts  to  whose 
estate  the  money  belonged.** 

Held,  that  it  was  well  assigned,  as  a 
breach  of  this  order  by  an  assignee, 
that  he,  as  such,  received  divers  sums 
on  account  of  divers  estates  of  bank- 
rupts, amounting  in  the  whole  to  a 
sum  over  and  above  1CK>^  to  wit  &c, 
and  did  not  pay  them  iu  &c  lAUpei 
V.  Shaw,  522. 

2.  Official  assignee's  surety  bond  : 
breach,  nonpayment  of  money  into 
Bank  of  England,  322.     Ante,  1 . 


BREACH. 
Assignment  and  suggestion,  S22*     B<md, 

BRIDGE. 
I.  Liability  to  repair. 
Immemorial   public    bridge    enlaigcd 


CANCELLATION. 
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within  time  of  memory,  187.    Evi* 
dtnce,  IX.  1 . 

IL  Pleading  and  evidence. 

1.  What  description  of  bridge  not  a 
variance  from  allegation  of  imme- 
morial bridge,  187.   Evidence,  IX.  1. 

2.  Declaration  of  parish  oflicert  and 
rateable  inhabitants,  187.  Evidence, 
IX.  1. 


CANCELLATION. 

Of  surety  bond  on  render  of  principal, 
598.     BanJkupt,  II. 


CAPIAS. 

L  Bv  judge's  order  under  stat.  1  &  2 
Vtct.  c.  1 10.  *.  3.     551 .  Arrest,  I. 

IL  Ad  satisfaciendum.  ExecuHoH,hlV.V, 


CAPTION. 

I.  Of  order  of  sessions,  1 63.    Certiorari, 
YH.  1. 

IL  Of  examinations,  916.    Poor,  XV* 


CARRIER. 

I.  Action  on  settlement  of  accounts  b^ 
tween  joint  carriers,  128.  Partner, 
lil.l. 

JL  Liability  for  negligence. 
Prima  facie  evidence  of  negligence  in 
railway  company,  747.     Jimiway,  I, 

CASE. 

When  not  the  proper  remedy  for  ma- 
licious omission  to  discharge  a  prisoner, 
381.    ^rnf«/,  IL  8. 


CENTRAL  CRIMINAL  COURT. 

Statement  of  venue,  37, 44.     Indictment, 
11.  4,  5. 


CERTIRCATE. 

For  speedy  execution,  602.    Execution, 
Ll. 


CERTIORARL 
L  Generally. 
Who  is  prosecutor,  959.    Post,  IX. 

II.  AlfidbviU  for. 

What  service    of  notice  they  must 
shew,  201,  207.    Post,  IV.  2. 

III.  Removal  of  indictment  by. 

1.  What  venue  shews  iurisdiction  to 
try,  37.     Indictment,  IL  4. 

.2.  What  does  not,  44.     Indiclmcfit, 
U.S. 

3.  What  conditions  shall  be  imposed, 
44.    Indictment,  IL  5. 

IV.  Removal  of  orden  of  justices  by. 

1.  Notice,  on  whom  it  must  be  served. 

When  the  quarter  sessions  have 
granted  a  case,  notice  of  the  motion 
for  a  certiorari  to  bring  up  the  orders 
must  (by  stat.  13  G.  2.  c,  is.  t.  5.)  be 
served  on  two  or  more  justices  who 
were  actually  present  at  the  sessions. 

And,  if  the  certiorari  has  issued  on 
an  affidavit  shewing  that  the  notice 
was  served  on  persons  described  in  the 
affidavit  as  justices  of  the  county,  &c. 
for  which  the  sessions  were  held,  but 
not  stated  to  have  been  at  the  sessions 
when  the  order  was  made,  the  writ 
will  be  quashed. 

The  Court  will  not  presume  that 
every  justice  qualified  to  attend  the 
quarter  sessions,  was  actually  present 
there  when  any  particular  order  was 
made. 

On  motion  to  quash  the  certiorari 
for  the  reason  above  stated,  mere  lapse 
of  time,  however  long,  since  the  writ 
issued,  is  no  answer.  Beghia  v.  Cart' 
worth,  201. 

2.  Notice,  on  whom  it  must  be  served. 
On  motion  to  quash  a  certiorari  re- 
moving an  order  of  the  Yorkshire  East 
Riding  quarter  sessions,  it  appeared 
that  the  writ  was  granted  on  affidavit 
that  notice  had  been  served  (under 
stat.  13  (r.  2.  c.  18.  X.  5.)  on  B.  and 
jP.,  who  were  stated  in  the  affidavits 
to  be  justices  of  the  Riding,  but  were 
not  sworn  to  have  been  present  when 
the  order  was  made. 

Held,  that  the  affidavits  did  not 
warrant  the  writ,  and  that  the  defect 
was  not  cored  by  affidavits  exhibited 
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on  8hewin|{  came,  more  than  six  calen- 
dar months  aflcr  the  order  of  sessions, 
that  B.  and  F.  were  justices  presest 
at  the  makine  of  the  order. 

Writ  quauied.  Regma  v.  OUbef 
dike,  ^7. 

3.  When  quashed  for  defect  in  aifi* 
davits,  901,  207.    Ante,  I,  9. 

4.  Though  a  special  case  granted,  901. 

V.  To  remove  proceedings  before  com- 
misBiontrs  of  sewers,  557.   Sewers,  I. 

VI.  To  remove  orders  of  town  council, 
959.     Post,  IX. 

VII.  Return. 

K  Required  to  be  amended  by  sencBng 

up  recogniiances. 

Parish  officers  applied  at  petty  ses- 
ttons  for  an  order  upon  H.  for  main- 
tenance^ of  a  bastard.  IT.  desired  a 
hearing 'at  quarter  sessions,  and  gave 
recogniiances  to  appear  ftc.,  and  pay 
costs  if  adjudged  tne  putative  father, 
llie  quarter  sessions  dismisaed  the  ^ 
pKcation,  and  ordered  the  parish  offi- 
cers to  pay  costs  to  H,  The  order, 
as  returned  on  certiorari  contuaed  a 
statement  of  the  recognisances;  but 
they  were  not  sent  up.  This  Court, 
on  motion,  directed  tW  return  to  be; 
amended  by  the  recogniiances  being, 
sent  up.  t 

The  order  of  sessions,  as  signed  by . 
the  clerk  of  the  pesMre,  and  served  on  j 
the  parish  officer^  appeared  to  bej 
matle  at  quarter  sessions  holden  by, 
adjoonunent,  but  did  not  shew  thCj 
date  of  the  original  quarter  sesnoos^     | 

When,  however,  the  order  was  re- 
turaevl  to  the  certiorari,  the  date  of 
the  original  holding;  wa>  »hewn  b>  the. 
capuoo.  Tki:»  Coiirt  refused  to  order 
the  return  to  be  ao:end«d  by  making 
it  corre*{\>iKl  in  the  above  respect 
with  the  order  j:>  smred.    Regma  v. 

if«  Kefo^al  «>f  anicudxtenc  by  ti;aking 
order  returned  c\>rTe»poDd  with  or- 
der served^  ld3.    Amtify  I.  , 

3.  ^^*bat  not  a  Tviac^e  in  descriptioa 
of  doomteots.  ^1:?.   <P.xt,  XXI.  :L   i 

VUL  guvbiof,  ixn,  ior.  J.i4*r,  IV.  1,2.- 
lX.i\»ts. 
Rttle  for,  mt  slwv  wlw  is  a»  pay.     | 
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^  When  an  order,  brought  up  by  cer- 
tiorari, is  quashcMl  on  iziotkni»  with 
costs,  the  Court  should  decide  who  b 
to  be  chareed  with  coats  as  prosecntor 
of  the  order,  and  the  party  should  be 
named  in  the  rule. 

Therefore,  where  cwden  for  pay- 
ment of  money  out  of  borov^  foods 
were  so  brought  up  (ooder  Stat.  7  IF.  4. 
&  1  net  r.  78.  «.  44.)  and  ooMhed, 
the  rule  not  stating  by  whom  Uie  costs 
were  to  be  paid,  and  no  cause  having 
been  shewn,  the  Court  refuted  to  grant 
an  attachment  against  individuals,  J^ 
B.  and  C,  for  non-pajrment,  thoqgfa 
the  rule  for  an  altachnMSBt  was  drawn 
up  on  reading  affidavits  sworn  by  X, 
B,  and  C,  and  used  in  opposii^  the 
motion  for  a  certiorarf,  and  shewed, 
as  the  parties  uiplving  for  an  attach- 
ment contended,  tnat  A^  B.  and  C. 
were  the  persons  who  prosecuted  the 
orders  since  quash 
them  in  this  Court. 


959. 


T. 


CHAPLAIN. 
Ofgaol;  right  to  appoint,  147.    GmoL 

CHARGBABIUTW 
Of  Poor.    Poor,  XIV. 

CHARTER4^ARTY. 

L  Avoidance  by  delay. 

By  charter-party  btfcen  phiatX 
owner  of  a  ship,  and  defoadanta^  it  WW 
agreed  that  the  ship  shoold  load  foom 
diefeodant'sagent  at  Aca/nr  a  full  cargo, 
and,  twing  loaded,  forthwith  proceed 
to  Lomdom^  and  dehvcr  the  cargo  on 
being  paid  freight  upon  unlomfing  scd 
delimy,  tweaty-five  runoing  days  be- 
ing allowed  for  loadinr  and  T 
at^  Aomlrs  and  Loadbac, 
for  demurtage  beyond. 

A  dedairaiioo  in  atinimpif  sec  ccr 
the  charter-party,  and  sracned  thac  the 
vessel  arrived  at  X^iUct^  whereot  ie- 
fenduBt  s  agent  there  had  notice;  dkac 
the  shm  w»  reaiy  to  la«i  the  cargo, 
and  defiendut's  asent  wai  remeoed^ 
durine  the  rvaai^r  d^ii»  to  icad  x, 
and  plaict^  was  ready  to  daBan  die 
snip  OB  dsBorracje  over  those  daivv : 

butr 


CHILD. 

Plea  that,  after  the  making  the 
charter-partj  and  before  procosding 
to  Nantety  the  vessel  proceeded  to 
Newcastle,  contrary  to  the  intent  of  the 
charter-party,  and,  by  reason  thereof, 
arriyed  at  Nantes  a  long  and  unrea- 
sonable time  after  the  time  at  which 
she  would  have  arriyed  at  Nantes,  had 
she  sailed  direct  according  to  the  in- 
tent of  the  charter-party. 

Held  bad,  on  demurrer,  for  not 
shewing  that  the  delay  frustrated  the 
object  of  the  voyage.  CUpsham  v. 
Fertue,  265. 

II.  Pleading,  265.    Ante,  I. 


CHILD. 
Bastard.    Parent  and  Child. 

CHURCH  RATE. 

I.  Refusal  to  join  in  making. 

When  not  an  offence  cognizable  by 
Ecclesiastical  Court. 

A  citation,  stating  only,  as  the  mat- 
ter of  charge,  that  the  party  cited, 
being  a  parishioner  of  G.,  **  wilfully 
and  contumaciously  obstructed,  or  at 
least  refused  to  make  or  join  in  the 
*  making  of  a  sufficient  rate  for  providing 
funds  to  defray  the  expense  of  the  tie- 
cessary  repairs  of  the  parish  church** 
does  not  shew  an  offence  cognizable 
by  the  Ecclesiastical  Court, 

To  a  citation  framed  as  above,  the 
parishioner  appeared  under  protest. 
The  Judse  of  the  Ecclesiastical  Court 
overruled  the  protest,  and  ordered  the 
party  to  appear  absolutely.  He  there- 
upon declared  in  prohibition,  setting 
forth  the  citation  and  the  other  pro- 
ceedings. On  demurrer  to  the  de- 
claration, 

Held,  that  the  declaration  was  good, 
the  citation  being  insufficient  to  give 
jurisdiction. 

And  that  the  suit  in  prohibition  was 
not  premature.  Francis  v.  St&ward, 
984. 

IL  Citation,  984,    Ant},  I. 

IIL  Prohibition,  984.   Ante,L 


COMMON. 

CHURCHWARDEN. 


1019. 


££fect  of  his  being  also  overseer  of  the 
poor,  640.    Poor,  XXIV.  2. 

CITATION. 
Page  984.    Church-rate,!. 

CLAY 

Prescription  to  dig  in  alieno  solo,  415. 
Prescription,  III.  3. 

CLERK. 

L  Attorney's,  447,  564.  Attorney,  I. 
1,2. 

II.  Justice's,  402,  862.  Statute,  XLI. 
5,5. 

m.  Parish,  614.    Office,  VIL 

COAL  MINE. 

Rights  claimable  by  prescription  or  cus- 
tom, 701 .    Prescription,  lU.  ] . 

COLLIER. 

Construction  of  agreement  of  hiring  and 
service,  175.  Master  and  Servant, 
L  1. 

COMMISSIONERS. 

I.  Of  sewers,  357.    Sewers,  I. 

II.  Poor  Law  Commissioners,  878.  Poor. 
IX.  1. 

COMMITMENT. 

I.  Operating  as  a  conviction  b  subject  to 
the  same  rules  as  summary  convictions, 
935.    Conviction,  1. 1. 

IL  Substitution  of  good  warrant,  926* 
Habeas  Corpus,  I. 

HI.  Under  summary  proceedings  against 
servant  for  neglect  of  work,  926.  Ha- 
beas Corpus,'!.    953.  C^mvietion,  1. 1. 


COMMON. 

Indefinite  claim  unreasonable,  415. 
scr^tion.  III.  3. 


Pre- 


loso         COMPENSATION. 

COMPENSATION. 

For  kitf  of  moDiciiNd  office,  409.  SUOwte^ 
XL1.3. 


Prelimii 


COMPLAINT. 

loary  to  remoyal  of  pauper,  655. 
,XII.t,  ^^ 

COMPOSITION. 

Under  foreign  law,  effect  of,  %4t.    Bills, 
II.  J. 


CONOmOM. 


Precedent. 


In  contrael  |br  hm  of  principle  of 
patent  invention,  233.    Patenl^ 


cipU 
,1. 


CONFIRMATION. 

Without  jurisdiction,  l.    Poor^  XX.  VI. 
1. 


CONSENT. 

I.  By  mother  to  remoyal  of  child  within 
age  of  nurture,  810.    Poor,  XVI.  1. 

II.  To  separation  of  husband  and  wife, 
916.     Poor,W\ 

CONSIDERATION. 

I.  Executed.  Onfaceofpromissoiynote, 
199.    BilU,\\, 

II.  Failure  of,  2Z3.      Patent,  I.    432. 
Ammaiy,  II.  1. 

III.  Recovery  back,  452.   Annmly,  IL  1. 

IV.  In  particular  ca>e$. 

1 .  For  receipt  of  port  dues,  773.  Port, 
1.1. 

2,  Of  contract  for  use  of  principle  of 
patent  invention,  235.     Patent^  L 

V.  Pleading. 

Joint  consideration  for  several  indorse- 
ment, 292.    Bills,  V.  2. 

CONSTRUCTION. 
I.  Rules  of. 

1.  Reddendo    singula    singulis,    484. 
Poor,  XXIL  1.  I 


CONSUL. 

2.  With  reference  to  what  foUoi 
484.     Poor,  XXIL  1. 

II.  Of  sututes. 

1.  Directofy,  310.     BmAm^  L 

2.  Not  retroipectire,  767.  JUn<ati 
II.  ^^ 

3.  Not  restricted,  869.  SuUmU.  Xl 
5. 

III.  Particular  words  and  phraaes. 

1.  ^  Place  of  abode.*'  896.  SlmiM 
XLI.  1. 

2.  "In  the  county  aforcsmd^  37.  J 
^Rctment,  IL  4^ 

3.  "  Attorney  expreariy  naned  by  h 
and  acting  at  his  request,"  11 
WamuU  ^Attom^^  L 

4.  **  Feeding  by  and  oo  the  i**'^ 
484.    Pbor,XXIL  1. 

5.  «  Chargeable."  59 1 .     i\Mir,  XL  1 

6.  ^  Covenant  Indenture,**  484.  iVi 
XXIL  1. 

7.  *  Default,"  335.     CotU.  VIU. 

8.  **  Expenses  neceaatfily  incmred 
862.     SUMe^  XLL  5. 

9.  «  Hearing,"  542.  Poor,  XXVII 
2. 

10.  **  Intention  ".in  sentence  of  Bed 
siastical  Court.  Evmns  v.  Gwm 
860.  n. 

11.  "Issue  or  issues  tried,**  ssi 
Costs,  VIII. 

12.  *«  Jurisdiction,"  16.  Imdicimttu 
ILl. 

13.  "Legal  or  competent  authoritvc 
the  like  nature,"  836.     UmUmtioi 

in. 

14.  *^  Necessaries,"  606..  ImfmsU^  IL  1 

15.  "Practidng  attorney  in  EmHtm 
or  WaUs,^  564.     Atlormey^  I.  2. 

16.  <"  Shall  be,"  767.     LimsUaikm^  IL 

17.  '^The  plaintiff  in  sskA  procesi,^ 
551.     Arrtst,l. 

18.  "Unreasonable,"  265.  Ckmrter 
partff,  I. 

19.  "Want  of  a  proper  or  sufiiccn 
venue,"  16,  57.   Imdictmcnt,  IL  1.  4 

CONSUL. 

Briiisk,  abroad,  swearinir  afiidavits   be 
fore,  836.    LuNttefioM,  IIL 


CONSPIRACY. 


CONTRACT,!.— V.        IQSI 


CONSPIRACY- 

I.  Plea  of. 

1 .  As  •  ground  for  dianiitiiig  articled 
derk,  447.    Attorney,  I.  1. 

S.  Eflfect  of  proving  the  overt  acts  where 
there  is  failure  of  proof  of  the  con- 
spiracy, 447.    Attorney,!.  I. 

II.  Indictment. 

1 .  To  obtain  money  by  false  pretences : 

statement  of  means. 

An  indictment  charged  that  A.  and 
B.  conspired,  by  false  pretences  and 
subtle  means  and  devices,  to  obtain 
from  Ji*.  divers  large  sums  of  money, 
of  the  moneys  of  F.,  and  to  cheat  and 
defraud  him  thereof.  The  means  of 
the  alleged  conspiracy  were  not  stated, 
except  as  above. 

Held  sufficient,  and  that  the  india- 
ment  was  sustained  by  proof  that  A, 
and  B.  conspired  to  make  a  represent- 
ation, knowing  it  to  be  false,  that 
horses  were  the  property  of  a  private 
person,  and  not  or  a  horse  dealer, 
thereby  inducing  F.  to  buy  them. 

A  false  pretence,  knowingly  made 
to  obtain  money  is  indictable,  though 
the  money  be  obtained  by  means  of  a 
contract  which  the  prosecutor  was  in- 
duced by  the  falsehood  to  make. 

A.  and  JS.  having  pleaded  not  guilty 
to  an  indictment  for  conspiracy,  B. 
died  between  the  venire  and  distriiMns. 
A,  was  tried  alone,  and  found  guOty. 
Held  not  a  mistrial. 

Admitted,  that  an  indictment  for 
false  pretences  must  state  whose  money 
&c.  It  was  intended  to  obtain  by  the 
pretence.    Begina  v.  Kenrick,  49. 

9.  Statement  of  party  injured,  49. 
Ante,  11.  1. 

HI.  Evidence. 

What  &lse  representations  sufficient, 
49.    Ante^  11.  1. 

IV.  Trial. 

After  death  of  one  of  two  codefend- 
ants,  49.    Ante,  II.  1. 


CONSTABLE. 
I.  Of  division:  appointment. 

VOL.  V.  N.  8. 


Under  ttats.  8  ft  3  Fief.  e.  95.  and  sft 
4rki.e.SB^   66.    Poor,  XXIX. 

II.  His  expenses  and  accounts. 

1.  Liability  of  parish  for  expenses  in- 
curred by  bin  m  respect  of  vagrants, 
66.    P6or,XXIX. 

8.  Extraordinary  expeans  to  which 
the  division  b  liable,  66.  Poor, 
XXIX. 

3.  What  items  allowed,  66.  Poor, 
XXIX. 

III.  Protection  of. 

Order  to  pay  costs  of  his  defence,  477. 
Statute,  XLL  4» 

CONTEMPT. 

I.  Punishment  of. 

Necessity  of  summons,  614.  Office,  VII. 

II.  Commitment  for. 

Must  shew  adjudication,  aiid  how  the 
party  may  dear  himself,  99.  Bank- 
rupt,  IX!. 

CONTINGENT  REMAINDER. 
Page  337.    Devise. 

CONTRACT. 

I.  Written  contract. 

Explanation  by  custom  of  trade,  305. 
Poor,  XX.  4. 

II.  Consideration. 

1.  Failure,  833.    Patent^L  433.  An- 
nuity, II.  1. 
8.  Partial  failure,  865.  Ckarter-party^L 

III.  Implied  term. 

1.  The  Court  will  not  imply  terms 
merely  because  they  seem  a  conve- 
nient addition  to  the  express  terms, 
671, 685.  Matter  and  Servant^  I. 
8,5. 

8.  By  custom,  303.    Poor^  XX«  4. 

IV.  Avoidance. 

1 .  By  rescinding ;  election  of  one  party, 
333.    Patent,!. 

2.  By  delay,  865.     Charter-farty,  I. 

V.  As  a  medium  of  obtwmng  monev  by 

false  pretences,  49.  Conipiracy,u.\* 
3X 


UttS  CONT01UCB  CAHENDa 


i 


I 


CONTUMACE  CAPIENDO. 
Costs  of  settnigiBd^^S.    CttU^YBL 

CJOKVEYANCB. 
BywifeloluMlMBidinTilid,4S3.   Famtr^ 

n. 

cosncnGS. 

h  WhBl  it  mmt  shew. 

Evidmce  gnren  Hi  ynatnee  of  de- 


A  smnintrj  eoimctkm  k  bad  which 
doet  not  shew  that  the  eridence  wis 
giren  in  the  presence  of  the  pnrtj 
chirgcd. 

The  sme  role  applies  to  wamntsof 
commitment  whicn  operate  in  diem- 
selref  m  <Mmctions;  as  a  comanttal, 
under  the  Artificers'  Act,  4  G.4.  e.54« 
«.  3.,  of  a  workman  absenting  himstf 
from  his  service. 

A  connmttal  of  7%  nnder  the  above 
clause^  set  forth  that  "information  and 
comphunt  hath  been  made  before  me** 
(the  jnsticeX  *"  by  PJ*  "  upon  the  oath 
of  F."  «lor  that*  Ac.  (statmg  the 
charge) :  "  and  whereas  the  said  7.,  in 
pursuance  of  my  warrant  for  that  pur- 
pose, hath  this  daif  appeared  before  me 
to  answer  the  said  complaint,  hmt  hath 
wot  proved  that  he  it  not  guUtu  of  the 
said  cowtplmnt  and  charge:  and  where- 
as, in  pursuance  of  the  statute  in  that 
case"  Sic^  "I  have  duly  examined  the 
proo&  and  allegations  u^n  oath  of 
both  the  said  j)arties  touching  the  mat- 
ter of  the  said  complaint;  and,  upon 
due  consideration  had  thereof,  hine  ad- 
jwdf(id  wtd  determined  the  said  com- 
plaint to  be  true,  and  that "  &c  (affirm- 
ing the  charge):  ''and  I  do  therefore 
convict  him,  the  said  71,  of  the  said 
ofience,  in  pursuance  of  the  statutes  in 
that  case  **  &c :  ^  these  are  therefore 
to  command  you  **  (the  constable)  &c. 

The  above  warrant  being  alone  re- 
turned to  a  habeas  corpus  SA  subjicien- 
dum, held, 

(1)  That  it  did  not  shew  that  the 
evidence  was  given  in  the  presence  of 
T. 

(3)  That  the  C^ourt  could  not  assume 
that  there  was  a  distinct  conviction^ 
free  from  the  ebjection.  . 


_  T.Tl 

i.  What  wocdi  do  mat  iIhw  ik  r 

to  hsve  beeo  taken  in  tiR  d 

fendant*s  prcMncc^  95S.     .AA^  L 

^  5.  Refiisal  to  pvcsome  vnfid  eomi 

JbOe^l. 

r  Trrn'  ^f  imiaiin f mibii 

9S6.    HahemtCkmpmM^L 

in.  Remedy  bj  haboB  oocpoi;  996.  dS 
Otbem  Cc 


COPARTNERSHIP. 
Bniert.    Ptrtmer. 

COPY. 
Of  dqiositioiis,  555.     JiepaaHiomM. 


COPYHOLD. 

PrestiiuCions  and  ^''Mipwia  good 
oopynoldcr,  701.     ~^ 


ISTi 


ocmasESL 

Jurisdiction  as  to  dace. 

Place  of  findmg  juad  ot  new  In  dii 
ferent  jurisificdona. 
^  If  a  parson  is  found  drowned  in  i 
nver  winun  the  ooncnrreDt  jnf^ftrf*n' 
(ezdusve  of  all  others)  of  Uie  c«Htioe 
for  a  dty  and  the  admiraltj,  and  th 
bodj  is  taken  to  a  place  on  shore  be 
vond  the  dtj  limits^  the  coroocr  anc 
juiy  of  the  at^  cannot  view  the  bodi 
at  such  place  far  the  purpose  of  an  io 
quest ;  and  an  inquisitxni  taken  oo  sad 
view  will  be  quasned.  . 

So  hdd  on  an  inquisition  taken  afte 
stat.6&7Fiei.r.  12.  JRegmar.Hmdt 
944. 

CORPORATION. 

I.  Aggr^te. 

Action  for  money  had  and  receivec 
against,  526.    TolU,  h 

n.Seal. 

When  hoQod  by  enagements  noi 
under  seal,  526.     ToUs^, 
III.  MunidpaU    Mwne^Mi  Cbfjwwtion. 


costs. 


COUNTMV  CAUSE.       1DS5 


COSTS. 

I.  Restntning  statutes. 

When  not  applicable^  557.   Pott,  11. 

II.  After  judgment  oa  demurred. 
Pluntiffs  costs  not  reduced  by  statute. 

Where  plaintiff  in  trespass  obtains 
judgment  on  demurrer,  and  a  writ  of 
inquiry  is  executed,  he  is  entitled  to 
costs  of  suit^  under  stat.  5  Sc4,W.  4. 
c,  42.  «•  54b,  though  the  verdict  be  only 
for  one  farthing  damages,  and  the  judge 
do  not  certify ;  stat.  5  &  4  Vict,  c,  24. 
s,  2.  being  inapplicable  to  such  a  case. 
Taylor  y;  Rolf,  357. 

III.  Of  particular  proceedings. 

1.  Mandamus,  1.  Poor,  XXVL  1. 
565.    HdanidamuSj  V.  5. 

2.  Of  application  in  bastardy,  71 ,54 2. 

Poor,  xxvni.  1,  2.' 

5.  Of  defence  of  borough  constable, 
477.     StatuU,  XLI.  4. 

4.  Of  procee^np  before  borough  jus- 
tices, when  chargeable  on  borough 
fund,  862.    Statute,  XLL  5. 

5.  Of  prosecution  for  non  repair  o^ 
highway,  887.    Highway,  IV.  2. 

6.  Of  certiorari  to  remove  order  of 
town  council,  §59.    Ccrttorari,  IX. 

IV.  Discretion  as  to,  how  exercised. 

1.  Where  the  error  has  been  that  of 
inferior  court,  or  arising  out  of  an 
established  practice,  1.  Poor,XXVI. 
1.    555.    Pa#^,VlIL 

8.  Where  a  par^  comes  in  to  support 
a  judicial  decisbn  in  his&your,  565. 
Mandamusy  V.  5. 

3.  Where  the  erroneous  proceeding  has 
arisen  out  of  the  mistake  of  a  pub- 
lic body,  477.     Statute,  XLI.  4. 

4.  As  to  what  party  is  to  be  charged 
with  them  as  prosecutor,  959.  Cer* 
tiorari,  IX. 

V.  Order  for. 

Jurisdiction  how  shewn,  71.  Poor, 
XXVIII.  1. 

VI.  How  enforced. 

1 .  By  attachment  against  feme  covert, 
535.    Post,  VIII. 

2.  Not  by  second  ca.  sa.,  602.  JExe- 
cution,  L  1.  * 

5.  Not  by  attachment  against  persons 


not  named  in  the  rule,  959.    Cer^ 
tiorari,  IX.' 

VII.  A^unst  persons  not  the  ostennble 
parties. 

Against  respondent .  parish  procuring 
justice^  to  mak^  return  to  a  manda- 
mus,  1.    Poor,  XXVI.  1; 

VIII.  Against  feme  covert. 

A  married  woman  prosecuted  aiK 
other  married  woman:  in  the  Eccle- 
siastical Court :  and  the  defendant  was 
committed  under  a  writ  de  contumace 
capiendo  for  non  payment  of- costs. 
This  Court,  on  a  defect  in  the  writ,  set 
it  aside,  and  ordered  the  proiecutorto 
nay  the  costs,  the  defendant  and  her 
nusband  undertaking  to  bring  no  ac- 
tion. The  costs  having  been  taxed, 
and  not  paid  by  the  prosecutrix  on  de- 
mand, tnis  Court  granted  an  attach- 
ment aminst  the  prosecutrix,  absolute 
in  the  first  instance!  Beffna  v.  Jokti' 
ton,  555. 

IX.  Ascertdnment  of. 

1.  Under  order  of  judge  of  assize,  when, 
887.    Highufay,lV.2. 

2.  Necessary  before  order  enforced, 
887.     Highwaif;jV.  2. 

X.  Taxation  on  reduced  scale. 
Country  cause. 

The  scale  of  taxation  m  the  IHfW' 
tiont  to  taxing  officers,  HU,  Vac,  4  W.4 
for  causes  where  the  sum  recovered 
does  not  exceed  20/.,  applies,  with 
respect  to  all  the  items  not  expressly: 
distinguished,  to  country  causes  as 
well  as  to  town  causes.  Gibbt  v. 
Whatley,  596. 


COUNSEL. 

Right  to  b^n,  447.  Attorney^  I.  1.467  n. 
Replevtn,  II. 


COUNTY. 

I.  Statement  of,  in  indictment,  57«  44. 
Indictment,  II.  4. 5. 

II.  Coroner, 
Jurisdiction,  944,    Coroner* 


COUNTRY  CAUSE. 
Scale  of taxatioD/596. .  Cotts^X^ 

5X2 


10S4 


COURT. 


l 


COURT. 

I.  Ceotnl  Criminal,  37.  Imiktmewi.  II.  4. 
I1.0fgreatsetsions,564.    AUomey,l.9. 

III.  Ecdeiiattical.    EeeicdoMiicai  Omrt. 

IV.  Of  rcricw,  99.    Bmnkrupt,  IX. 

V.  Of  sewers  557,    Stmerty  I. 

CO\'ENANT. 

I.  Implied. 

The  Court  will  not  implya  coreiwDt 
which  would  merely  be  m  conTenient 
addition  to  expceit  corenants,  671, 
685.    Mmder  amd  Servani^  L 

II.  Debt  npon. 

Amount  chdmed ;  remittttur,  1 70.  Par- 
ticmian. 

III.  Pleading. 

Implied  covenant,  685.    Mmster  tmd 
ServmU^hS. 

IV.  Right  to  begro,  447.    AUormey^  I.  1 . 

CREDIT. 
Gaming  on,  695.    Gmmmg^  I. 

CREDITCHl. 

Execndon  creditor. 

Of  one  of  several  partners,  lib  rights 
under  execution  levied  on  the  partner- 
ship elfectSy  40S.     Partner,  IV.  1. 

CRIMINAL  INFORMATION. 

For  words  imputii^  malversation  in  oSice, 
when  refiised. 

The  Court  will  not  grant  a  criminal 
information  for  unwritten  words  im- 
puting to  a  justice  malversation  in 
his  ^ce,  if  the  words  neither  were 
spoken  at  the  time  when  the  justice 
was  acting,  nor  tended  to  a  breach  of 
the  peace.  MaHbonmok,  Duke  of.  Ex 
parte,  95S. 

CRIMINAL  L.\W. 
ladietwteut.    Crimnai  imfonaaiioa. 


CUSTOIfSi,  L  IL  1. 

IL  Crown  law.  Cerhormri.  Cmmer, 
JudieimeMi.  Orvmmmi  lafrrmatm. 
Mamkmui.     Qmo  Wmrrmmio. 

CUSTOM. 

L  Of  trade,  S07.     P^for,  XX.  4. 
ILUn 


1.  AsdestractiTe  of  subject  i 
J^FCMcripitOM,  in.  I* 

a.  As  producing  a   

701.     Preac^Uiom^  IIL  1. 

3.  As  being  iodefinite^  415.    Piratrif 
/km.  III.  5. 

IIL  What  maj  be  claimed  as  a  cnstoa. 

Right  to  undermine  bouset  in  woitia 

coal  mines,  701.   Ih  e jcnfntiaa,  DL  i 


IV.  Against  whom. 
Agawst  copytioldcn,  70I. 
IIL  1. 


CRON^^'. 
I.  Powers  as  to  ports.  } 

1.  To  create  in  alieno  solo^  773.    Port,  I 
Ll. 

2.  To  grant  does,  773.    Pori^  L  U       | 


CUSTOMa 

I.  Power  of  crown  to  giant  pcttj 
dues,  773.     Porf,!.  1. 

II.  Prosecution  of  ofleon 

1.  Attomqr  General's  autliori^topR 
secute,  wfcien  nrrenaiy. 

Sut.S &  4  If'.  4.  r.  55.  s,  1  IS.eoaet 

that  no  incfictment  dial!  be  piUuTB 

or  suit  commenced  for  the  ■ccuieij  i 

any  penalty  or  forfeiture  under  that  c 

any  other  act  relating  to  the  custom 

unless  the  suit  be  commenced  in  tk 

name  of  the  Attorney  General,  or  tft 

Lord  Ad?ocate,  or  tbe  indictment  I 

preferred  under  the  direction  of  tli 

Commissioners  of  Costoma,  or  the  sa 

be  commenced  in  the  name  of  soa 

officer  of  customs  under  the  directis 

of  the  Commissioners.  Sect.ll5.enac 

that,  if  any  prosecution  be  commenn 

for  the  recovery  of  any  fine*  penalt 

I      or  foridture  incurred  under  any  a 

I      relating  to  the  customs,  tbe  Attorai 

i      General  or  Lord  Advocate  nmystd 

I      the  proceedings  by  entering  a  nol 

I      prosequi  or  othenrise,    on   such  i 

formation.     Stat.  3  &  4  II'.  4.  c.  S 

f.  39.  enacts  that,  on  inquiry  as  to&c 

reUtive  to  the  custoou,  Scc^  bclhore 

^Hl^Teyo^  General,  eridence  shall  1 

giTcn  on  oath,  and,  if  fialse,  shall  be  i 

actofperpry. 

On  mdictmcnt  ior  perfiiiy  so  coi 


CUOTOMARY  FREEHOLD. 


DEFECT. 
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1.  Quare,  whether  the  indictment  need 
be  authorized,  as  directed  by  stat. 
5&4.  ^.4.  c.  53.x.  lis. 

S.  If  it  need,  quttre,  whether  the  indict- 
ment ought,  on  the  face  of  it,  to 
shew  the  fact  of  the  authority. 
But  at  any  rate  this  Court  will  not 
quash  an  indictment  not  shewing  the 
authority,  though  the  want  of  it  appear 
by  affidavit;  but  will  leave  the  de- 
fendant to  his  demurrer,  or  moUon  in 
'  arrest  of  judgment,  or  application  to 
the  Attorney  General. 

Per  Lord  Detman  C,  J.,  sect.  1 13.  of 
Stat.  5&4  IV.4.  c.  53.  does  not  apply 
to  such  indictments ;  but,  with  respect 
to  them,  the  Attorney  General  is  left 
to  his  common  law  power.  Reghm  \, 
Bumby^  348. 
S.  Whether  it  must  be  shewn  on  face  of 

indictment,  348.    AnU^  1 . 
3.  Indictment  not  quashed  for  omitting 
to  shew,  348.    Ante^  1. 

III.  Perjury  on  inquiry  relating  to,  348. 
Ante^ 


.Xi: 


CUSTOMARY  FREEHOLD. 

descriptions  and  customs  good  i^ 
freeholder,  701.    Prescription^  III 

DAMAGE. 


special. 
When  essential  to  cause  of  action, 
624.    JJbH^  L  1. 

DAMAGES. 

I.  Claim  of. 

Effect  on  right  to  b^,  447.  At* 
tome^y  I,  1. 

II.  Substantial  or  nominal. 

Where  plaintiff*  sues  for  a  loss  i^nst 
which  he  is  indemnified  by  his  offi- 
cer, 804.     Mitrepretentation^  L 

III.  FVutbing  damages  in  trespass :  costs, 
555.    CotiSy  VIII. 

DATE. 
Oral  evidence  of,  574.  Bankrvpt^X.\. 

DEATH. 

Of  one  of  two  conspirators  before  trial, 
49.    Qmtpiracyt  IL  1. 


DEBT. 
I.  Declaration. 
On  foreign  judgment,  941.  Judgment ^ 

n.  Assignment  or  suggestion  of  breaches. 
That  official  assignee   has  not  paid 
monies  into  Bank  of  England^  323, 
Bond^ll*!. 

III.  Practice  on  judgment  by  defiuilt, 
322.    Bond^  H.  1. 

DECEIT. 

Fraudulent  misrepresentation,  804.  Mi»^ 
representation,  L 

DECLARATION. 

I.  Amount  claimed. 

1  •  Repugnancy  in  respect  of,  1 70.  Par' 
Oculars, 

2.  Remittitur  of  excess,  170.    Portia 
cutars. 

IL  Divisible. 
With  reference  to   new  assignment, 
758.    Execution,  IIL  2. 

III.  Discharge  from  arrest  for  want  of, 
551.    Arrestyl, 

IV.  In  evidence.    Evidence,  IX. 

DEFAMATION. 

I.  Prohibition  to  Ecclesiastical  Court, 
844.     Prohibition,  I.  1. 

IL  Of  spiritual  person,  844.   Prohibition, 
L  I. 

IIL  Words  partly  actionable  at  common 
law,  844.    Prohibition,  1. 1. 

IV.  See  also  LUfd.    Slander. 


DEFAULT. 

Judgment  by  :  suggestion  of  breaches, 
322.    Bond,  II.  1. 

DEFECT. 
Aider  by  statute. 
In  criminal  cases:  venue,  16,57,41. 
Indictment,  II. 

3X3 
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DBFBNCK 


DEVISB.* 


DEFENCE. 

Pmushment  widiout  oppoitonitjof,  614. 
,  q^.VIL 

DEINJURIA* 

ihamUt.    JiflSi^II.5.   965.  Banknqfi, 
-  K.  1. 


DELAY^ 

I,  In  impeachiiig  {Mroceecfingi  of  infiBrior 
courtly  557.    Sewers,  L 

IL  Afoidanceof  0ODtractbj,S65.  Ckm^ 
itf  jMf fjf«  I* 

DEMURRAGE. 
FiigeS65.   ilgrtorfwly,  L 

DEMURRER. 
L  R%ht  to  begin. 
On  croct  desiurrert  tlie  ptr^  fint  de- 
murring  begins.     mUott  t.    Earl 
Granmlle,  7 10. 

U.  Judgment  ibr  plaintUC 
Costs,  535;    CbiUj  VIII. 

m.  Error. 
Not  to  be  brought  until  issues  in  fact 
have  been  diipoted  of.    Herbert  t. 
Sayer,  985  n. 

IV.  In  court  of  sewers,  557.   Sewers,  I. 

DENOMINATION. 
Of  stamps  949.    Simp,  I. 

DEPOSIT. 

Of  bill  as  collateral  security,  965.  JBanh- 
rwpt,  XI.  1. 

DEPOSITIONS. 

Right  to  copies :  signature. 

A  party  charged  before  a  magistrate 
with  an  ofieoce,  is  entitled  to  copies  of 
the  depositions  under  staX.  6  &  7  W.A, 
c.  114.  s.  3^  when  he  is  final^  oom« 
mitted  or  held  to  bail  Tor  the  {Hirpose 
of  trial;  but  not  on  his  being  remanded 
for  further  examination. 


lorie-cka- 


to 


It  at 


(tbe  witnanet  haTiiiK  fini  a^gned)^  and 
not  to  defer  the  jubacriplkHi  bvl^ 
self  a»d  the  witMaea  tiU  be  deter- 
ninei  uppn  committing, 
Ltmdoa^  Lord  Mfo^for^  5S5, 


▼. 


DBSCaiPnON. 

Of  document  Mppeticd    j^auHt.   300. 
Poor.XXnr.l. 

DBTAINSR. 

Treip«ii»  when  the  proper  remedii  3$i. 
Arresl,U.l. 

DBVIS& 

Remainder :  contingent  or  Teated* 
Vested  remainder  liable  to  open  and 
let  in  other  intereata. 
S..  being  seiaed  in  fee  of  leiid%  de- 
▼iaed  them  to  her  two  gmndboiis  7% 
and  W.,  during  their  natural  fires, 
in  equal  moieciei,  aixi,  after  their  de^ 
cease,  the  moiety  of  71  ''to  lodi 
children  as  he  stall  happen  to  leare^ 
lowiul  issne,  at  the  time  offais  dedsase, 
and  to  their,  her  or  his  heirs  and  as- 
signs for  ever,  to  take  in  equal  shares^ 
if  more  than  one:"  with  a  aimilar 
limitation  as  to  H^'s  moiety.  In  case 
either  T.  or  W.,  should  "  happen  to 
depart  this  life  without  lawftd  issoe,** 
S,  gave  the  moiety  of  the  grandson  so 
departing  to  the  survivor^  and  to  her 
other  grandson  J^  during  thcsr  fires, 
^  and,  afler  thdr  decease,  the  aame  to 
go  to  their  lawful  issue  in  equal  moie- 
ties and  shares,  and  to  their,  such  law* 
fill  issue's  ,heirs  and  assigns  for  ever  :^ 
and,  in  case  it  should  happen  that  both 
T.  and  W.  should  depart  this  life, 
and  neither  of  them  should  have  any 
lawful  issue,  S.  gave  the  whole  to  J*. 
for  life,  and,  after  his  decease,  to  soch 
child  or  children  as  he  shall  leave, 
lawful  issue,  at  tbe  time  of  his  decease, 
and  to  their,  his  or  her  heirs  .and  as- 
signs for  ever,  to  take  in  eqikal'  shares, 
if  more  than  one."  In  case  it  should 
happen  that  all  three,  7%  IF.tmd  J., 
**  shall  depart  this  life  without  lawiiil 
issue,  or  if  they  or  any. of  then  slmll 
leave  lawful  *  issuer  and^  soch    istoie 


DIRECTION. 


EVIDENCE.  I.  II.  u     U)27 


.  shall  dq;Murt  this  life  under  the  age  of 
twenty-one  years  and  without  lawful 
issue/'  then  5.  gave  the  whole  to  her 
usters  E.  and  A.^  and  their  heirs  and 
assigns  for  ever,  as  tenants  in  com- 

.  mon. 

T,  and  W..  the  grandsons,  both  sur- 
vived S.  Aner  &'%  death,  and  before 
the  death  of  T.  or  W^  B  daughter  of 
T.  was  bom,  who  survived  him.  After 
her  birth  T*  and  W,  sufiered  a  reco- 

.   ^ery. 

Held,  that  the  daugtiter,  on  her 
birth,  took  a  vested  remainder,  liable 

-  only  to  open  and  let  in  the  interests 
of  after-born  children,  which  remain- 
der was  not  therefore  barred  by  the 
recovery.  Doe  dan.  BUU  v«  IToplm- 
/on,  225. 

piREcncw. 

Ofwrit  ofsunmions,971.   Proceu. 

DISCHARGE. 

I.  From  arrest,  581,  551.  Arret^t  I. 
II.  1. 

II.  Stamp  on,  949.    Stamp,  I. 
IIL  Plea  in,  247..  BUU,  11. 3. 

DISMISSAL. 
Without  hearings  614.    qffice,VlL 

DIVISION. 
Constable,  66.    Poor,  XXIX.i 

DRAWER  AND  DRAWEE. 
BiUt  of  Exchange  and  Prormtory  Noiei. 

DRUNKENNESS. 

Contempt  of  court  by. 

Whether  punishable  without  calling 
on  the  party  for  his  defence;  in  Regma 
V.  SiauUi,  62U 

DUES. 

Petty  custom  and  port  dues,  77J.    Pbr/, 
^   1.1. 

DUPuqiTy. 

MuUifarioutnesu 


EASEMENT. 
Twenty  vears'  enjoyment,  584.  Prescript. 

ECCLESIASTICAL  COURT.    • 

I.  Ofienpes  cognizable  by^ 

1.  Refusal  of  church,  rate,  when  not^- 
984,     Church  rate,  I. 

2.  Defamation  of  spiritual  person  when 
not,  844.    ProhibUion,  1, 1. 

U.  Proceedings  in :  citation,  984.  Cburck. 
ratCyl. 

m.  Prohibition  to,  844.  ProlOn^on^lA. 
984«    Church  rate,  I. 

ECCLESIASTICAL  LAW^ 
Church  rates,  984,   Church  rt^^l* 

ELECTK»I. 
Nodce  of,  94.    Quo  Warranio,  V. 

ENJOYMENT. 
As  of  right,  pleading,  584.   PreMcrip^n^ 

V. 

ENTRY. 
L  Of  appeal,  1.    Poor,  XXVLl. 

II.  Of  sessions ;  how  erased,  1.    Poor. 
XXVI.  1. 


ERASURE. 
Of  entry  by  sessions,  1 .   Poor,  XXVt,  1. 

ERROR. 
Time  of  brining  writ. 

On  iudgment  on  demurrer,  not  to  be 
brought  whilst  issues  in  jact  are  undis- 
posed of..  Herbert  v.  Saifer,  ^8 J. 

EVIDENCE. 

I.  Where  and  how  given. 

In  presence  of  parties,  939.    Ccnmc* 
turn,  L  1. 

II.  Burthen  of  proof.  ' 

K  Disproof  of  negligence,  164,   /m. 
•     keeper. 

9X  4 


smesfcs,  iL  s^xrr.  SL 


iJLm  DedtfiDoos* 

1.  OfnuMe  iohabitaotsw  j 

On  mSetmeatwjgiBDatutommAip  tor 
Doo-roMBr  of  a  bndge,  detlwljum  of 
rateme  rahabitanu,  whether  wetoaHj  j 
rated  or  not,  may  be  ^iren  in  etideoce  • 
for  the  Cmm,  soch  lohabitants  being  ; 
HcfcadaiKi  oo  the  record.    The  aduns- 
sibility  of  soch  etideoce  b  not  aflected 
bj  Stat.  3  &  4  FicT.  c.  96. 

Per  Lord  DbiaMa  C.  J.  If  soch  in- 
habitants  are  sunrc^ors  of  highways^ 
and,  oo  inqoiry  by  the  attorn^  for  the 
prwacution,  rare  prea  details  as  to 
the  liabifity  and  practice  of  the  town- 
ship in  mpect  of  repairs^  their  state- 
ments are  adaiiaible  as  the  communi- 
cacioos  of  aothoriied  official  agents. 

An  indictment  charged  that  there 
was  in  township  A^  an  immemorial 
pnbKc  bri<%e,  and  that  the  inhabitants 
of  A.  had  been  nsed  Scc^  from  time 
whereof  Ac,  to  repair  the  said  brkige. 
Plea  Not  ginl^.    On  the  trial  it  ap- 


xm.  widi 

1.  Under 
dcminghispropcftj,  139.  Ti 


■.r 


It    to 


3.  Diqwoof  of  na^^genoe, 
ofNotgniltT,  164.     ' 

4.  CSrcumstanccf  of 
plamtiC  under  plea  of  i 
185.    BiUt,X.4. 

5.  Misdescripcion  of  note  ^TTytwl  in 
satJs&ctioa,  44a     JKOsyX.s. 

6.  JostificatioQ  for  cfismisBing  ckft : 
master's  knowlei%e  of  tbe  f-jtru*- 
doct  alleged  but  not  prated,  44T. 
ilttonMyJ.  1. 

7«  Justificatioo  proTed  <mi1t 
447.     Aiiormey^Ll. 

XIV.  In  particokr  casea. 

1.  Prima  hoe  endenoe  of  j  „__ 

by  ndlway    compnnj,   747r^JBait. 
wmy,  I. 

8.  Of  receipt  of  port  does,  77^  IWtf, 
Ll. 


P«. 


ESTATE. 


EXECUTION,  ir.  III.  9.     108^ 


8.  Of  boundaries  of  port,  778.    Port^ 
I.l. 

ESTATE. 
I.  Toil. 
What  devise  does  not  create,  298.  2V- 
«jfe. 

IL  In  remainder. 
Contingent  or  Tested  liable  to  open, 
298.    Devise. 


ESTOPPEL. 

I.  Mutuality. 

Right  of  parish  officers  de  facto  to  ap- 
peal against  order  directed  to  them, 
640.    Poor,  XXIV.  2. 

II.  Party  applying  under  a  statute  with- 
out authority  cannot  allege  that  as  a 
reason  for  not  paying  the  costs,  842. 
Poor,  XXVUI.  2. 

III.  By  justice's  order,  469.    Order,  V. 

EXAMINATION. 

I.  Of  witnesses  on  criminal  charge,  555, 
DepotUiont, 

II.  Under  poor  laws.    Poor, 

EXCEPTION. 

From  written  contract,  how  proved,  803. 
Poor,  XX.  4. 

EXCUSE.  . 

Plea  in,  947.  BUit,lL5.  965.  Banlc- 
rupt,  XI.  1. 

EXECUTION. 

I.  Under  certificate  for  speedy  execu- 
tion. 

1.  Where  a  judge  at  Nisi  Prius,  un- 
der Stat.  1  IV.  4.  c.  7.  s,  2.,  certiaes  for 
speedy  execution  **  for  the  sum  found 
by  the  verdict,"  the  plaintiff  cannot 
have  a  ca.  sa.  for  such  sum,  and,  after 
execution  thereof,  another  ca.  sa.  for 
the  taxed  costs. 

So  held  where  the  certificate  was 
civen,  March  15th.  and  the  Master 
hiid  declined  to  indorse  hb  allocatur 
for  costs ;  and  delivered  it  so  indorsed, 


before  the  fifth  day  of  JEatter  term. 
SrnUh  v.  THekemon^  609. 

2.'  What  form  includes  costsy  e02» 
Ante,  1. 

II.  Fi.  fa. 

1.  Issuing  fi.  la.  within  the  year,  ir 
no  answer  to  sd.  fii.  after  its  expira- 
tion, 684.     Scire  Facias,  1. 9. 

9.  Levy  under,  is  pro  tanto  an  an- 
swer to  set.  fa.,  684.     Sdre  Facias, 
1.9. 
5.    Withdrawal     bv   direction    of 
BT,  758.    Pasi,llL9. 


4.  Against  one  of  several  partners, 
408.    Partner,  IV.  I. 

5.  Alias  fi.  fa.  Sci.  fa^  before  return 
of,  654.    Scire/acias,hM. 

III.  Fi.  fa. :  omission  to  levy :  pleaifing. 

1.  Multifariousness  of  declaration, 
758.     Post,  2. 

9.  Plea,  withdrawal  from  part  by 
plaintiff's  direction,  and  want  of 
buyers  as  to  residue;  what  it  must 
allege. 

Declaration,  in  case,  against  sheriff^ 
recited  a  judgment  recovmd  by  plain- 
tiff against  J?.,  and  a  fi.  fa.  thereon,  de- 
livered to  defendant;  and  that. goods 
of  J?,  were  within  defendant's  baili- 
wick, whereof  defendant  could  have 
levied,  of  which  he  had  notice:  breach, 
that  defendant  had  not  the  moneys  be- 
fore &c.,  according  to  the  exigency  of 
the  writ,  nor  paid  them  to  plaintiff,  nor 
levied  the  moneys,  and  falsely  returned 
that  he  had  seized  goods  of  B.,  the 
value  whereof  was  unknown  to  him, 
and  which  remained  unsold  for  want  of 
buyers. 

Plea :  that  defendant  seized  a  bed, 
&c.,  and  divers  other  goods  of  B, ;  that 
plaintiff  directed  defendant  to  with- 
draw from  the  possession  of  all  die 
goods  except  the  bed,  &c. ;  whereupon 
defendant  did  withdraw  from  posses- 
sion of  all  the  goods,  except  the  bed, 
&c.;  that  he  was  unable  to  find  buyers 
for  the  bed,  &c, ;  and  that  the  value 
of  the  bed,  &Cn  was  unknown  to  him  : 
and  the  plea  justified  the  breaches  ac- 
cordingly. 

Replication,  traversing  the  inability 
to  find  buyers,  and  new  assigning  that 
the  action  was  brought,  not  for  not 
levying  of  the  goods  from  possession  of 


1050        EX£.CUT01iS,&c. 

.  which  defendant  withdrew,  but,  as  well 
for  not  levying  of  the  bed»  &c.,  as  also 
because,  although  there  were  goods  of 
B,f  being  part  of  those  mentioned  in 
the  declaration  and  other  than  those 
alleged  in  the  plea  to  have  been  sdz- 
ed,  of  which  defendant  could,  have 
levied,  whereof  defendant  had  notice, 
yet  ddcndant  did  not  levy  of  the  goods 
newly  assigned,  and  fasely  returned  as 
in  the  decUratjon  mentioned^ 

Plaintiff  joined  issue  on  the  traverse, 
and  demurred  to  the  new  assignment 
On  argument  of  the  demurrer, 
Ju(kment  for  plaintiJB^  for  the  bad* 

'  ness  of  the  plea,  as  it  did  not  allege  that 
the  goods  seised  were  sufficient  to 
satisq^  the  writ,  or  that  there  were  no 
other  goods  which  could  be  seized. 
Pitcher  v.  Kmg^  7  58. 
5.  New  assignment,. 758.    Ante^  3. 

IV.  Ca,  Sa. 

There  cannot  be  one  for  costs  after  ca. 
sa.  for  sura  recovered,  602.  Anie^h  1. 

V.  Detainer. 

liability  of  attorney  to  sheriff  for  mis- 
representbg  identity,  804.  Misrc' 
prescrUationf  I. 

VL  Creditor,  408.    Partner,  IV.  1. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

Signature  of  satisfaction  pieces  852.  Reg. 
Gefiw 

FALSEHOOD. 
Without  fraud,  804.  MurepreserUafion,  I. 

FALSE  IMPRISONMENT. 

I.  By  arrest  of  privileged  person,  581. 
Arreit,  II. 

II.  Action  for. 

1.  Against  attorney  directing  execution 
of  void  warrant,  99.    Bankrupt^  IX. 

2.  Form :  trespass  or  case,  581.  Ar^ 
rest,  II. 

FALSE  PRETENCES. 
1.  Obtaim'ng  money  pr.  valuable  security 


FRAUDULEm*  PREFERENCE. 

By  means  of  a  contract,  49.    C«- 
tpiracy,!!.!, 

II.  Indictment,  49.     Conspiracy,  II.  1. 

III.  Conspiracy,-49.     CUmepiraof,  IL  1. 

FATHER. 
Parent  end  Child.    Bastard, 

FEES. 

I.  What  are  payable  out  ofborough  fund, 
862.     Statuiej  XLI.  5. 

II.  Of  justice*^  clerk ;  aothority'to  pay, 
66.    Poor,XXiX.  • 

FEIGNED  ISSUE. 
Objection  shut  out,  510.    JBanien,  l. 

FIAT. 

L  On   satisfiu:tion    of .  judgment,  83S. 
Reg.  Gen. 

it  In  bankruptcy,  115.  Banknipt,lll. 

FIERI  FACIAS. 
Executum,  II. 

FOREIGN  JUDGMENT. 
Pleading,  941.    Ju^^ment,W. 

FOREIGN  LAW. 

Discharge  by  composition  in  the  Brasis. 
247.    BiUs,n.5. 


FRANCHISE. 


PorU    Port 


FRAUD. 
I.  Of  prior  indorser^  81.     Bills,  X.  6. 

IL  Of  one  partner  in  aicoeptii^  bill  in 
'   name  of  firm,  185.    JBStfby  X.  4. 

III.  When  essential  to  r^it  of  action. 

For  Dfisrepresentationy  804*  Msrepst^ 
sentatUm,  I. 

FRAUDULENT  HIEFERENCB* 
Page  115.    9<mkn^,lU.    ; 


GAMB^ 


GAOL. 
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. :  QAMEL 

I.  Form  of  ii^jormadoiu 
.  M««tsbew  depon(ioii  on  oatbf . . 
-  ,  Upder  ^tat.  6&  7  W.4.  c  65«  f.9., 
.  aq  infonnakion  ^ndw  .the  Game  Act, 
J,  ir^F^  ^•4»  0.32t  if  laid  by  a  person 
:,  no^  4epo0Wg  OD  oath  to  tbetnatter  of 
.  ^haiie^  muit  dMoctly  shew  that  the 
;  rchfu^  was  deposed  to  by  lome  ofter 
/  Inedible  witoeSB  oa  oat|i.    If  the  in- 

•  foiOHitioa  leaves  this  doubtful^  all  fur- 

*  ther  proceedings  upon  It  are  without 
'  joj^bdiction:  aad»  if  the  defendant  is 

sammonedandapfMarsto  answer  the 
charae^  a  witnesi  giyinc  fidse  evidence 
on  the  hearing  cannb^  he  confieted  of 


periury. 


r*  whether,  under  stat.  9  Q»  4. 
r4«9.«.9^ori  BlSW.^c. 52.9,90., 
a  party  can  be  convictedof  entering  or 
..  bemff  tipon  land  lor.  the  piirpose  of 
.poadwpgi  if  he  does  not  hinsdtf.go 
upon  the  land,  but  is  on  an  adjacent 
close,  employing,  assisting*  and  in  com- 
pany with,  those  who  actually  enter. 
Regma  v.  Scotton^  495. 

IT.  Entering  upon  land  for  the  purpose 
of  poatiun^.  ■  '      ^ 

Accessanes   and  princbals  in  the 
second  degree,  495.  AiUipU 

ill.  Peijuiy  on  hearing. 

.   On  an  invalid  infbnnadon^  495.  AfU\ 

GAMING. 

I^  On  credit. 

In  all  cases  of  games  within  stat. 
16  Cs.  C.7.  «.s.,  where  the   stake 
exceeded  KX)^  and  was  not  paid  down 
.   immediately,  any  cpntract  for  the  pay- 
ment was  void  l^  sect  3. 

Therefore  where  a  dedaratioo  in  as- 
sumpsit stated  that  a  race  called  the 
Grmid  Duke  Michael  SUtket  was  an- 
nually run  at  the  first  Odober  meeting 
.    at ^vumHirJ^d;.  between  horses  named 
'  fay  poienisubsierik^g  to  the  stakes  on 
«   eertaai: terms;,  that  terms  were  de- 
.    dared  for  a  race  to.be  so  jrnn.ia  184^, 
for  stakes  of  50/.  for  each  horse  named, 
to.be  subscribed  to  the  said  stakes  by 
^    th^  hataiers   6f'  Meh  :  horses  *  re^pe^* 
'dveljr  r^at  i>huiltil^ '  defendant  and 
others    subscnbed,  «and^*respeetlydy 


nittned  horsesy  defendant  namins  three ; 
that  the  several  parties  mutuaUy  pro- 
mised to  observe  the  terms;  that  a 
horse  named  by*plaintifr  won  Uie  race ; 
and  that  defendant  thereby  became 
Ihihle  to.  pay  three  sums  of  50/.  as  smd 
lor  the  stakes  in  respect  of  his  horses^ 
which  sums,  when  paid,  belonged  to 
plaintiff  as  winner  of  the  stakes ;  vet 
ddendant  disregarded  his  promise,  jbc 
Held  that  the  declaration  was  bad 
onfleneral  demurrer  as  shewing  anil- 
leg<u;contract.  SentinckY.Comopi695, 

U.  Horse-racing. 
1.  L^ality  of»  73U    Libdy  1.  3. 
S.  For  stakes  exceeding  loo^.  693. 
iiil^,I. 

GAOL. 

Appointment  of  chaplain. 
'     Stat.  8  do  8  Ftef,  c.  f6,,  which,  by 
sect.  15.,  provides  that  in  every  bo- 
rough gaol  and  house  of  correction  a 
chapUdn  shall  be  appointed  ^  by  the 

'  same  authority  by  winch  the  keeper  is 
appointed,"  makes  no  change  in  the 
power  of  appointment  of  the  keeper, 
but  leaves  it  in  those  who  formerly 
exercised  it,  whether  tinder  the  Gaol 
Acts,  or  by  particular  franchise. 

Queen  Ekxabeih  granted  to  the  cor- 
poration of  BM  that  they  might  elect 
two  ot  themselves  yearly  to  be  bailifi 
of  the  dty,  and  that  the  corporation 
might  have  within  the  city  a  gaol  for 
the  keeping  of  prisoners  attached,  com- 
mitted, of  adjudged  to  the  prison  for 
any  matter  which  might  or  ought  to  be 
inquired  of  in  the  said  city :  but  per- 
sons arrested  for  offences  not  cogniz- 
able there  werei  to  be  sent  to  the 
county  gaol :  also  that  the  bailiffi  for 
the  time  being  should  be  keepers  of  the 
dty- gaol,  sne  further  granted  that 
the  major,  recorder,  and  certain  of  the 
aldermen  should  be  Justices  of  the 
peace  for  the  city,  with  power  to  cor- 
rect certain  ofieuders,  to  take  sureties 
of  the  peace,  or  to  commit  if  they 
were  not  found,  and  to  try  and  deter- 
mine of  certain  offences  (but  not 'felo- 
nies), in  the  same  manner  as  county 
justices,  might.  She  also  granted  them 
a  coi^rt  of  record  for  the  trial  of  per- 
.  lonal  actions ;  and  die  bailiffii  had  Uie 
execution  of  warrants  under  suchr  court. 
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OAQLE8. 


<u  76^  the  eorporalioo 


SkS  IF. 4. 

fock  bmBSi^  who  had  the 
keHMDg  of  the  gMil.  n  ~ 
gaoler  oader  thcai.  The  ceirporaboit 
was  cuuiiuHed  by  rtiL  5  &  6  IT.  4. 
r.  76.;  end  the  boundvica of  the  bo- 
raa|;h  vcre  extended;  after  whidi  a 

ariihrcpvd  to  the  gaol  aa  the  biS& 
ftiriairlj  cfid.     The  near  eorpaatiom 

asdy  under  the  poweti  given  bj  Mat* 
7  W.4.  dr  1  fictf.  C.78.  «.  37^  they 
bniU  a  new  gaol,  which  mm  alio  a 
howe  of  correction,  and  wa»  fiefiilatad 
bj  the  juftierft  of  the  city  and  bofoai^. 
Held,  that  the  haiUfi  were  the 
^'kecperi"  of  the  gaol  within  the 
nieaningofftat.S&3  ^eLe.s^i.  #.  15^ 
and  thodbre  the  power  of  appoiati^ 
a  chapbnn  was  io  the  town  c^mnd^ 
and  not  in  the  jo^ieei;  the  ri|^t  of 
appointmei^  not  being  aflbctetl  by  mj 
changes  which  had  occoired  rince  the 
patfog  of  Stat.  5  &  6  IF.  4.  c^  7<.  Mt^ 
ffmmr.Bukopef  BmtkmidWeikt  147. 

GAOLER. 
Retnra  by,  9<6.    Habeas  Cor^m^U 

GENERAL  ISSUE. 

Whether  a  |dea  amounts  to,  297.    Mmm* 
Ur  mad  SenmU^  V. 


GENERALiry. 

Of  indictment  for  coospiracj,  49*    Cm^ 
spiraey^  II.  I. 


GOODS  SOLD  AND  DELIVERED. 

I.  Necessaries,  606.    In/aal^  U.  K 

II.  Fitness  for  purpose,  S88.    Femion^L 

GRANT. 
By  wife  to  husband  inralid,  4SJ»   Pmotr^ 

GREAT  SESSIONS. 

Attorn^  on  shilling  roll,  564«   Attmii^^ 
1.2. 


Bjr 


HABBAS  COBPOB,  L 
GUARANTEE. 


gate 


IL 


of  the 


actkNi,  eifiag 
action  faisdiKi     ^_ 
hereby  acree     to  pnty^i 
debt  mnl  corta  oo  n  day 
s«ned  tUs  -r.anHl&. 

^hnt    ^ 
the   words  "  ilriiiiiiaTi 
It  was  not  proved  that  tbe 


ia  tl 


HABEAS  CXHUn^L 


Ad 


L  Ketum  ftf  tiihst  if  ntcil 


Theretnntoa 
that  theprfaooer 
three  months  by  wamae  of  a 
(set  forth  in  the  retonX 
conriction  by  the  jutie^  o«  whichlh 
warrant  pniported  to  procwed^iorn 
oftnce  under  stac  4  G.4.  e.SA,  t.J 
The  redted  coofictiuo  was,  ow  A 
free  of  it,  bad.  The  wenmm  the 
stated  that,  a  week  after  skIi  eeta 
mitment,  the  prisoner  being  itii  a 
custody,  the  same  justice  dSiuui  ti 
the  gaoler  another  warrant  of  enm 
mitmeot  redtine^  and  groanded  apoa 
a  conviction  oTthe  sante  datensthi 
fint,  by  the  same  justice^  aettiivftrti 
the  same  ollence,  and  inummiM  tb 
same  pomshment.  In  dda  coui'ietiui 
no  material  defect  appeareiL 

Held,  that  the  priaowr  vna  no 
entitled  to  be  ifischarged,  the 
shewing  a  good  naitant 
hewasmcastody.  ItcgtneT. 
996. 

IL  Refiisal  to  prcwme  a  good  < 
dutinct  ftoai  the 


HEADING. 


HOUSE. 
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HEADING. 
Of  examinationfl,  916.    Poor,  XV. 

HEARING. 
DkmiMal  witbout,  614.    Qfiee,  ViL 

HIGHWAY. 
I.  Eridence  of  being. 
JufUce*s  order  to  remove  obttruction, 
when  concluave,  469.    Order,  V. 

IL  Removal  of  obstructioos. 
Juttice's  order  to  remove  timber,  469. 
Orderly. 

in.  Liability  to  repair. 
1.  Cesser  on  destruction  of  the  high- 
way. 

On  indictment  (Novewtber  1849),  for 
non-repair  of  a  highway,  alleging  lia- 
bility ratione  tenurs,  it  appwed  by 
speaal  verdict:  That  defendant  held 
lands  adjoining  the  sea;  that  an  ancient 
highway  had  passed  over  the  said 
lands,  and  that,  from  time  immemorial, 
except  as  after  mentioned,  defendant 
and  those  whose  estate  &c.  had  re- 
•  stored  and  repaired  so  much  of  the 
way  as  passed  over  the  said  lands : 
that  the  sea  had  from  time  to  time 
encroached  upon  the  said  highway,  so 
that  a  portion  of  the  land  over  which 
it  went  was  covered  by  the  sea  and 
impassable,  wherefore  defendant  and 
his  predecessors  had  from  time  to  time 
gradually  removed  the  said  highway, 
and  appropriated  other  parts  of  the 
lands  tor  the  site  thereof,  so  that  the 
public  had  the  uninterrupted  use  of  it; 
and  that  the  said  road  had  always  been 
repaired  by  defendant  and  his  pre- 
decessorsy  as  or  in  lieu  of  so  much  of 
the  said  ancient  highway:  that  the 
portion  of  way  now  alleged  to  be  out 
of  repair  was  part  of  the  said  ancient 
highway  so  passing  over  the  said  lands 
ami  used  by  the  public  as  aforesaid, 
though  passing  over  a  difierent  part  of 
such  lands  from  that  formerly  occupied 
by  the  road  and  since  by  the  sea : 
that,  in  March  1849,  (before  the  pr^ 
ferring  of  the  indictment,)  the  sea 
encroached  upon  the  part  of  the  said 
road  now  oompHdned  of  as  out  of 
repair,  and  rendered  it  ruinoot  &c, 


as  in  the  indictment  stated,  and  that 
defendant  has  not  restored  the  same, 
but  a  portion  thereof  has,  ever  since 
the  said  month  of  March,  had  the 
earth  and  soil  washed  away,  and  is 
thereby  made  impassable  :  that  the 
residue  thereby  became,  and  is,  too 
narrow  for  passage,  and  now  stands  at 
the  ecke  of  a  predpitont  bank  seventy 
feet  cfeep,  and  forming  an  angle  of 
forty-five  dwrees  to  the  horiion ;  and 
that  it  woukl  cost  a  very  great  snm  of 
money  to  make  a  road  over  the  space 
last  occupied  by  the  said  hiehwav. 

Held,  that  defendant's  liability  had 
ceased ;  and,  the  quarter  sessions  hav- 
ing given  judgment  for  the  Crown  upon 
the  special  verdict,  thb  Court  reversed 
the  judgment.  J?egtfia  v.  Bmiber,  279. 
9.  Declarations  of  surveyors  and  rate- 
able inhabitants,  1 87.    Evidekee^  IX.  1 . 

IV.  Indictment  for  non-repur. 

1 .  Under  order  of  justices,  887.  PoH,  S. 
8.  Costs  of  prosecution :  judge's  order. 

Where  justices  have  directed  an  in- 
dictment against  a  parish,  under  stat. 
5  &  6  IT.  4.  c.  50.  t.  95.,  for  non-repair 
of  a  highway,  and  the  judge  of  assise 
directs  pavment  of  the  costs  out  of  the 
parish  highway  rate,  he  must  ascertain 
the  amount  of  costs,  and  order  pay- 
ment of  the  sum  so  ascertained.  Where 
the  judge's  order  is  only  to  pay  the 
costs  generally,  this  Court  cannot  en- 
force such  an  order  by  mandamus. 

Whether  the  amount  can  be  as- 
certained after  the  commission  of  the 
judge  of  assize  has  expired,  qwere, 
Regma  v.  Ciark,  887. 

V.  Surveyor. 

Declarations  by  as  to  liability  to  re- 
repair,  187.    Evidtnce^lX,  1. 

HIRING  AND  SERVICE. 

Settlement  by,  13,  669,  669.  n.    Poor^ 
XX. 

HORSERACING. 
Page  693.     Gammg^  I.     731.  LiM,  I.  S. 

HOUSE. 

Destruction  of  by  working  coal-mines, 
701.    Pretcrij^on,  III.  1. 


I0S4    HUSBAND  AND  WIFE. 

HUSBAND  AND  WIFE« 
'Sar<m  and  Feme. 

ILLEGALITY. 

I.  Whether  awlable  as  a  defience  wider 
the  general  issue,  731.    I^bel,  I.  S. 

II.  Where  it  does  not  api>ear  on  the 
record  but  arises  on  the  endence,  751. 
Libel,  I.  9. 

III.  Libel  with  reference  to  matters  col 
lateral  to  an  illegal  transacdon»  731. 
LOel,  I.  S. 

IMPLICATION. 

Of  coTenants,  67 1»  685.    Matter  emd 
.    Servant^  L  9,  3. 

IMPOSSIBILITY. 

As  an  answer  to  rule  for  niandamuS|862. 
SiatuU,\L\.  S. 

IMPRISONMENT. 
Arrest.    False  ImpritcmmenL 

INDICTMENT. 

I.  Authority  to  prosecute.^ 

1.  iDdictment  not  quashed  for  omit- 
tiug  to  shew,  348.    Customs,  II.  1. 

2.  Attorney  General's,  when  necMsary, 
348.    Customs,  II,  I, 

3.  For  non-repairs  of  highway,  by  order 
of  special  session,  887.  Highway^ 
IV.  2. 

II.  Venue. 

1.  Effect  of  total  omission. 

In  an  indictment  for  misdemeanor, 
a  count  containing  no  statement  of 
venue,  either  by  reference  or  other- 
wise, is  bad  at  common  law,  after  ver- 
dict, though  a  venue  be  stated  as  usual 
in  the  margin  of  the  indictment. 

And  such  defekrt  is  not  aided  by  stat. 
7  G.  4.  c.  64.  ,f.  20.,  because  it  does 
not  appear  by  the  indictment  that  the 
Court  bad  jurisdiction  over  the  offence. 

For  the  word  "  jurisdiction  "  there 
means  local  jurisdiction,  and  nof  juris- 


INDI^niflHft'^IL  4. 

^fiction  with  iifuinixi  to  the  nalnred 
thecfavie.' 

AadL.  As  flCiteACBt  of  vame  m  tibi 
mar^  implies  only  that  the  indkt 
ment  u  found  by  a  grand  jorr  of  dM 
county  nam^'  not  (as  in  civil  cases] 
that  iba  .complaint  is  laid  at  nin| 
within  the  county. 

Semble,  that  a  caant  in  such  in£ct 
ment,  charsiBgf  without  any  statemem 
of  venue,  ttiat  certain  penons  nainri 
fiilly  and  tumultuoualy  assembled,  sad 
committed  oertttn  oiher  aOefnl  Irf 
fences  and  then  adding,  with  a  stat^ 
ment  of  venae,  that  the  defeadasti 
^  did  uabtirfuUy  aid,  tbfbt,  aarist^  cook 
fort,  support  and  encooo^"  the  said 
persons  to  continue  such  unlawful  as- 
semblings and  dCher  bflfences,  is  ImmI  at 
eomoion  law^  after  verAct,  because  s 
material  fiurt  (the  misdemeaner  alleged 
to  have  been  committed  hf  the'  fint' 
penons)  is  hud  without  i 

lofTenoe. 
'*!  G.4»  e.  64.  a.  90.  coiei 
tbb  defect,  becBBse  it  mswistf  oafy  io 
the  **  want  of  a  proper  or  pemct 
vemie,*'  and  die  Court  apfpcan  pf  the 
indictment  to  have  had  jurisdicliso. 
Regma  t.  O^Camar,  1^ 

2.BfiectofparthIoiiussion,l6.  Mi, 
1. 

5.  £ff*ect  of  maiginal  venue,  IG.  44. 
Ante,  1.    Post,  5. 

4.  Where  the  trial  is  at  Nisi  Prius 
after  removal  by  certiorari:  soft* 
cient  reference  to  dty  of  London. 

An  indictment  for  misdemeanor, 
found  at  the  Central  Criminal  Court, 
had  in  the  mai;pn  the  words,  **.  Central 
Criminal  Court;**  and  stated  thsi 
AT.  A.,  "Me  of  the  parish  o^  St.Ste- 
phenj  Coleman  Street,  in  the  Gty  oi 
London,  and  within  the  juristOction  oi 
the  said  Court,  labourer,"  inten^Boi 
&C.,  on  &C.,  ^  at  the  parish  aforesaid 
and  within  the  jurisdiction  **  &&,  un- 
lawfully &c. ;  alleging  the  o£fence  with- 
out further  statement  of  venue. 

The  indictment  was  removed  b} 
certiorari,  and  tried  in  London,  ani 
the  defendant  convicted.  On  motioi 
in  arrest  of  iudgment : 

SenUtle,  that  the  venue  assigned  h 

the  material  fact  wneared  su%ienll 

to  be  in  the  dtjr  of  London  ^  anoHc^d 

'  assuming  this  to  be  bthorwise,  that  tb 


f 


IN0IGTMENT. 
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defect  was  only  want  of  a  proper  or 
perfect  veiiue,  and  was  curei  bv  stat. 
7  G.  4.  c.  64.  #.  SO. ;  for  that  the  in* 
dictment  shewed  jurisdiction  in  the 
Court  at  Nisi  Fhrius  to  try  the  case  in 
LomUm*  Regma  t*  Albert^  97. 
5.  Where  the  trial  is  at  Nisi  Prius  after 

remoral  by  certiorari :  total  omission 

of  reference  to  county. 

An  indictment  was  preferred  in  the 
Central  Criminal  Court,  the  venue  in 
the  margin  bein^  ^  Central  Criminal 
Court  to  wit,"  and  the  material  facts 
being  laid  only  as  having  taken  place 
**  withiii  the  jurisdiction  of  the  said 
Court"  The  defendant,  having  re- 
moved it  hy  certiorari,  was  tried  at 
Nisi  Prius  itk  Middlesex^  and  found 
guilty. 

Judgment  arrested,  the  description 
of  place  not  being  made  sufficient,  by 
stat«  4  &  5  FF.  4.  c.  36*  #•  3.,  in  cases 
not  tried  at  the  Central  Criminal 
Court,  and  the  defect  not  being  cured 
by  Stat  7  G.  4.  c.  64.  #.  20,  the  Nbi 
Pnus  Court  not  appearing  "  by  the 
indictment "  '*  to  have  had  jurisdiction 
over  the  offence." 

This  Court  refused,  after  verdict,  to 

•  enter  a  suggestion  for  a  trial  in  Middle^ 

sex,  nunc  pro  tunc.    And,  tewMcy  such 

an  application  would  not  be  granted  at 

any  period. 

An  indictment  preferred  in  the  Cen- 
tral Criminal  Court  should,  with  a 
view  to  the  possibiiity  of  its  removal, 
contain,  besides  the  statutory  venue,  a 
venue  of  the  county  where  the  offence 
really  took  place.  And,  if  that  has  not 
been  done,  it  should  be  made  a  con- 
dition of  the  removal  by  certiorari  that 
defendant  consent  to  the  insertion. 
Regina  v.  StoweU,  44. 

6.  Statutory,   when  insufficient,   44. 
Ante^  5. 

7.  Defect  in,  when  <hired  by  verdict, 
\0y  97,  44.     Ante,  1, 4,  B. 

8.  Amendment  of,  as  a  condition  of 
removal  by  certiorari^  44.    Ante^  5, 

5).  Amendment  by  consent.    Regma  v.' 
Lord  Athburton,  44. . 

III.  Must  shew  that  the  Court  has  juris-, 
diction. 

U  With  reference  to  the  nature  of  the 
charge :  plilce»  16»    Antb^lh  I. 


!S.  With  reference  to  the  place  from 
which  the  jury  u  drawn,  97,  44. 
Ante,  II.  4,  5. 

IV.  Must  shew  the  party  injured ':  pro- 
perty. 

Indictment  for  false  pretences,  49. 
CofMptroey,  11. 1. 

V.  Particularity. 

General  form  of  indictment  for  con« 
spiracy,  49.    Conspiracy,  11. 1 . 

VI.  Quashing. 

Not  for  omission  to  shew  authority  to 
prosecute,  348.    Cutiomi,  II.  1. 

VII.  Removal  by  certiorari. 

Efifect  as  to  venue,  97,  44.  Ant^,  II. 
4,5. 

Vin.  In  particular  instances. 

1.  Against  aiders  and  abettors  of  un- 
lawful assemblies,  16.    Ante,  II.  1. 
S.  For  unlawful  exposure,  97.    Ante, 
II.  4. 

9.  For  attempt  to  prevent  mtness  from 
appearing  at  trial,  44.  Ante^  II.  5. 

4.  For  conspiracy  to  obtain  money  by 
false  pretences,  49.  Conspiracy^  II. 
1. 

5.  For  obtaining  money  by  false  pre- 
tences by  medium  of  a  contract,  49. 
Conspiracy,  IL  1. 

6.  For  non-repair  of  ancient  bridge, 
with  modern  additions,  187.  Evi- 
dence,  IX.  1. 

INDORSEMENT. 
Page  81.    Bills,  X  6. 

INFANT. 

I.  Within  age  of  nurture,  310.    Poor, 
XVI.  1. 

II.  Necessaries. 
1.  What' are. 

In  an  action  for  goods  sold  and  de- 
livered, infancy  was  pleaded :  replica- 
tion, that  the  goods  were  necessaries, 
suitable  to  the  estate  and  condition  of 
defendant.  It  appeared  at  Nisi  Prius 
that  defendant  was  residing  as  an  un- 
dergraduate at  Qj/brrf;  and  that  the 
go<Ms  consuted  of'^artides  supplied  for 
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INmiENCE. 


JUDGE,  L— m.  1. 


difiiier  n  hn  own  roomt  (where  he 
received  partiet  of  fneodtl  and  for 
fruity  eeineetioiMnr»  ftc.    Held, 

1.  That,  in  defanlt  of  explanation, 
the  Court  weald  treat  theoi  at  not 


That,  in  cote  of  explanalfon 
iitf  any  of  the  arMee  (as  in  i 


re> 

;  any  or  the  artielee  (as  in  the 
iilnest  where  fruit,  4c^  was 
medically  prescribed),  the  question 
whether  the  articles  were  necessaries 
or  oot  would  be  a  mixed  one  of  law 
and  fiict. 

5.  That  the  rank  or  fertnae  of  the 
defendant  mifffat  make  some  articles 
'*  necessaries,'^  which,  in  the  case  of 
another  person,  must  he  deemed  arti- 
cles of  mere  comfierc  and  oomreoieuee ; 
but  that  articles  whioh,  in  the  par- 
ticular case,  are  matters  of  comfort  and 
convenience  merely,  can  never  be  in- 
cluded under- the  term  **  necessaries.*' 

4.  That  articles  which  mi^ht  in  some 
situations  be  necessaries  ought  not  be 
so  to  a  defendant  in  statu  pupillari  at 
Oxford^  where  necessaries  are,  to  a 
certain  extent,  supplied  by  the  college. 
Wharton  v.  APKewde^  606. 

2.  Burthen  of  proof,  606.    Ante^  1. 

3.  Question  of  law  or  of  fact,  606. 
Ani^,  1. 


INFERENCE. 

I.  Of  affirmative  refused,  against  an  order 
which  omitted  to  meet  negative  words 
in  the  enactment  on  which  it  was 
founded,  7 1 .     Poor,  XXVIII.  1 . 

II.  From  terms  nearly  equivalent  refused, 
181.     Warrant  of  Attorney,  I. 

HI.  or  authority,  from  previous  acts,  1 1 5. 
Bankrupt,  111. 

IV.  From  previous  conduct  on  part  of 
parish,  66.    Poor,  XXIX. 


INFORMATION. 

I.  When  bad  for  not  shewing  charge  on 
oath,  493.     Game^  I. 

II.  Criminal.    Criminal  Information, 


INHABITANT. 

Rateable,  declaration  by,  187.  Svidenct, 
IX.  1. 


thia  presumptKM 
id,ifche  joryfiaij 
Lecper  an  to  Mgi' 


INNKEEPER. 

I.  RosponrfhiUty  for  aiottela. 

When  chattels  haTO  been 
in  a  pobHc  imi,  end  tliere  loet  or  m 
juredtf  the  primi  fiwie  |iriiiiiwptinn  ii 
that  the  loss  or  daiMite  waa  ocoMioad 
by  the  negligence  of  the  innke^Mr  ei 

his  servants.     But  thia '" 

may  be  rdbutted;  and 

in  mvoar  of  the  inak 

gence,  he  is  entitled  to  succeed  on  i 

plea  of  Not  Guilty.    HasBeoe  t.  C&esi' 

«<y,  104. 

II.  PresnmptioB   of   n^g^igeiice,    164. 
Anti,L 

iNQurav. 

Trial  under  writ  of,  355.    Caclr,  VIU. 

INQUISITION. 

Bad,  for  want  of  jurisdiction  aa  to  pbcc 
944.    Coroner, 


INTEREST. 
Power  of  appomtment  with,  4S5.  Pomer 


H. 


ISSUE. 


I.  Right  to  begin,  447.     Atiomay^  1. 1 
467  n.    Bepiemn,  IL 

II.  Directed  by  court. 

Objections  shut  out,  3 ID.  Bamktrs,  I. 
HI.  General.    Not  GuUty. 

JUDGE. 

I.  His  powers. 

Of  amendment   at   Nbi  Pkius,  44a 
BUli,  X.  8 

II.  Question  for. 

1.  Identification  of  sums  neatioaed  ia 
two  papers  found  together,  775. 
PoH,l.  I. 

9.  What  are  necessaries,  when  a  nuzed 
question  of  law  and  foct,  «Otf.  In- 
fant, II.  1. 

5.  Right  to  b^n,  447.  AUonmf^  L  l. 
HI.  Of  assize :  his  orders  for  < 

1.  Must  shew  amount,  807. 
IV. «. 


JUDGMENT. 
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S.  Whether  the  amount  can  be  ascer- 
tained after  the  oommlsnon  hat  ex- 
pired, 867.    Highwajf,  IV.  2. . 

JUDGMENT. 

I.  By  defimlt:  for  want  of  a  rejoinder. 
Anisntnent  of  breachet,  322.    Bond, 

II.  I. 

II.  In  error,  983.  n.    Error. 

III.  Scire  ham  on.    Scire  Fmmii. 

IV.  Satisfaction  piece. 

1.  What  sufficient,  839.    S^,  Gen. 
S.  Signature,  83S.    Reg.  Gen. 

V.  Pleading:  declaration. 

Foreign  judgment;  shewing  jurisdic- 
tion 

A  declaration  in  debt  on  the  judg* 
ment  of  a  foreign  court  need  not  state 
that  the  court  had  jurisdiction  orer 
the  parties  or  cause.  Robertson  v. 
Struth^9iU 

JURAT. 
Shewing  jurisdiction  to  administer  the 
oath,  310.    Bankers,  I. 

JURISDICTION. 

I.  Meaning  of  the  word. 

In  Stat.  7  G.  4.  c.  64.  «.  SO.,  16.  /»- 
dicimentf  11.  1. 

II.  With  reference  to  place. 

Place  of  finding  dead  bod^,  and  of 
view,  in  different  jurisdictions,  944. 
Coroner, 

III.  Invalidity  of  proceedings,  without. 

1.  False  evidence  not  peijury,  493. 
Gofuej  I. 

.  2.  Confirmation  of  order  unappealed 
against,  1.    Poor,  XXVL  1. 

IV.  Shewing  on  face  of  instrument. 

U  Junit:  authority  to  administer  oath, 
310.    Rankers,  I. 

2.  Indictment  must  shew  the  jurisdic- 
: .. .    tipa  of  the  court  over  the  offence, 

.     16.   Imiklmeut,lL  1. 

3.  With  reference  to  the  place  from 
,  wlych  the  jury  is  drawn,  37,44.  /»- 

dictmeni,  11.  4,  5. 

4.  S^tements  essential  to :  charge  on 
oath,  493.    Game,  I. 

VOL.  Y.  N.9. 


5.  Presence  of  party  chaited^  026. 
Habeas  Corpus^  I. 

6.  On  fiure  of  order  io  batUnly,  71. 
.  Popr.XXVnLl. 

7.  Prtmnpiioa  agamic  party  inHltiie^ 
ing  the  proceedings,  71.  Foor, 
«aJLVsli«  1. 

-  8.  In  plaadiiit  foreign  Jodgnent,  941. 
Jadgmem,  IV.  2. 

V.  Evidence.  . 

, .  1.  Ptrcv'ioiiaaots^  115.  Banknipi,lU^ 
2.  Conclusiveness  of  order  aa  to  facts 
reipaetiilg,  469.    (hder,  V. 

JURY. 

What  mte  neeesiariet,  when  a  niiaed 

SicftioA  of  >law  and  fiict,  606.   JtUuni, 
.1. 

JUSTERTU. 

Pleading,  965.    Rankmpi,  XI.  1.    373. 
Lawuerd  and  Tnumi,  IV. 

JUSTICES'  CLERK. 
Justice  of  the  Peace,  IX. 

JUSTICE  OF  THE  PEACE. 

I.  In  boroughs. 

Authority  as  to  gaols,  147.    Gaol. 

II.  Depositions  before. 

1.  When  to  be  signed,  555.    Depo^ 


2.  Ri^ht  of  party  charged  to  have 
copies,  555.    Depositions* 

III.  Audit  of  overseers'  accounts  by  jus- 
tices, 878.    Poor,  IX.  1. 

IV.  Order  of. 

Effect  in  estoppel,  469.    Order,  V. 

V.  Action  ngainst :  evidence. 

Whot  may  not  be  shewn  in  contra* 
diction  to  his  order,  469.    Order,  V. 

VI.  Mandamus  to. 

Return  ought  not  to  be  made  merely 
to  obtain  protection  of  statute,  878. 
Poor,  IX.  1. 

VII.  Slanderous  imputations  on. 
Criminal  information,  when  not  grant- 
ed, 955.    Criminal  Information. 

Vllf.  Remedies  for. 
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1038         JUSTinCATION. 

Crimioal  Infomiatioii,  955.    Crimmal 
ItiformalioH, 
IX.  Justices*  clerk. 

1.  His  fees,  66.    Poor,  XXIX.    86S. 
Statute,  XLI.  5. 

2.  Employment  as  attorne?  for  pro- 
secution, 402.     Statute,  aLI.  J. 

JUSTIFICATION. 
I.  Proof  of  part,  when  insuffident,  447. 


f  part,! 

',  I.  1. 


Attome^i 

n.  Effect  of  unnecessarily  alleging  know- 
ledge, 447.    Attorney i 


uvallei 
,1.  1. 


KNOWLEDGE. 
See  Scienter. 

LANDLORD  AND  TENANT. 
L  Creation  of  tenancy. 

Lease  under  power,  42J.    Power,  II. 
IL  Nature  of  tenancy. 

1.  Effect  of  rusing  rent  by  consent. 
Defendant  being  tenant  from  year  to 

year  at  a  given  rent,  the  rent  was 
raised,  at  the  termination  of  one  of  the 
years,  by  consent  of  landlord  and  te- 
nant. Held  that,  if  this  created  a  new 
contract,  it  roust  be  a  contract  to  hold 
on  the  old  terms;  and  that  a  con* 
tract  for  a  tenancy  for  two  years  cer- 
tain from  the  time  of  raising  the  rent 
could  not  be  inferred  (in  defamt  of  addi- 
tional evidenceX  even  on  the  assumption 
that  an  original  contract  for  a  tenancy 
from  year  to  year  creates  a  tenancy  for 
two  years  certain.  Doe  dem.  Monk  v. 
Geekie,  841. 

2.  Whether  a  contract  for  a  tenancy 
from  year  to  year,  is  for  two  years 
certain,  841.    Ante,  1. 

IIL  Tenancy  from  year  to  year. 
Duration  of,  844.    Ant^,  11,  1. 

IV.  Landlord  mortgagor. 

Effect  of  payments  by  tenant  to  mort^ 
gagee. 

Replevin.  Avowry  for  a  quarter's 
rent  m  arrear.  Pleas.  1  Kon  tenuif. 
2.  Riens  in  arrere.  Issues  thereon. 
Defendant  was  mortgagor  in  posses- 
sion, having  mortgaged  to  H.  in  1854. 
Defendant,  in  1838,  demised  the  pre- 


UBEL,I. 

nuses  to  plaintiffrat  an  anniud  rent,  pay- 
able quarterijr;  and  in  1840  he  gave 
H.  aa  authority  to  recavc  the  rent  of 
the  premises,  described  as  occupied  by 
plaintiff'  and  belonging  to  defendant. 
H.  communicated    this    authority  to 
plaintiff^  and  gave  him  notice  tkot  to 
pay  rent  to  defendant  but  to  fiT. :  Plain- 
tiff* accordingly  paid  sereral  quarten* 
rent  to  H. ;  but,shortly  before  Midutd- 
nuu  1841,  when  the  quarter's  rent  men- 
tioned in  the  avowry  became  due,  d^ 
fendant  gave  notice  to  plaintiff  not  to 
pa^r  it  to  J7.  but  to  defendant.   Plaintiff' 
paid  it  to  ndther ;  and  defendant  dis- 
trained.   At  that  time,  a  small  arrear 
of  interest  was  due  from  defendant  to 
H.  under  the  mort^ige.    Held, 
1.  That  the  authority  and  payment  of 
rent  effected  no  change  in  the  te- 
nancy, and  that  the  issue  on  the  plea 
of  non  ienuU  must  be  found  for  the 
defendant. 
S.  That  the  issue  on  the  plea  of  riemt 
m  arrere  must  also  be  for  the  de- 
fendant, since,  if  the  facts  proved 
amounted  to  a  defence,  they  oug|it 
to  have  been  made  the  subjects  a 
special  plea.    But, 

SemUe,  that  the  facts  did  not  amouDt 
to  a  defence.  Wkeeter  ▼•  ^ramMcomiU, 
373. 

V.  Pleading  and  evidence. 

1.  Nontentdt:  effect  of  mortgage  and 
payments  of  rent  to  mortgagee,  373. 
Ante,  IV. 

S.  Riens  in  arrere  :  effect  of  antfaoritj 
to  pay  rent  to  mortgagee,  573.   Anit, 

VI.  Payment  of  rates  by  landlord,  tSuX 
of  on  seulement,  2 1 6.  Poor^  XXL  i. 

LARGENESS. 
In  pleading,  247.    BUU,  II.  5. 

LEASE. 
Under  power. 
By  wife  to  husband  invalid,  42.7.  Power^ 
11. 


LEVY. 


Execution. 


LIBEL. 
L  In  respect  of  what  transactions. 


LIBEL,  L  l.'-IIL  2. 


1.  In  respect  of  trade :  special  damage. 

Dedaratipn  in  case  for  a  libel  stated 
that  pluntiff  before  and  the  time  of 
the  committing  &c,  carried  on  the  busi- 
ness of  an  en^neer,  and  was  the  in- 
ventor and  registered  proprietor  (under 
Stat.  2  &  3  Vtct.  c,  17.)  of  an  original 
design  for  making  impressions  on  ar- 
ticles manufactured  in  metal,  and  sold 
divers  articles  on  which  the  design  was 
used.    That  plaintiflT,  before  and  at  the 
time  &c.,  had  sold,  and  had  on  sale 
in  the  way  of  his  said  trade,  articles 
and  goods  called  "  Self-acting  tallow 
syphons  or  lubricators."    And  that  de- 
fendant published  a  libel  of  and  con- 
cerning plaintiff^  and  of  and  concern- 
ing him  in  his  said  trade,  and  of  and 
concerning  the  said  design,  and  plain- 
tiff as  the  inventor  &c.  thereof,  and 
manufacturer  of  the  articles  with  the 
said  design  thereon,  and  of  and  con- 
cerning ue  said  goods  which  he  had 
so  sold,  and  had  on  sale,  and  plaintiff 
as  the  seller,  as  follows,  viz.    "  This 
is  to  caution  parties  employing  steam 
power  from  a  person"  (meanmg  the 
plaintiff),  **  offering  what  he  calls  self- 
acting  tallow  syphons  or  lubricators " 
(meaning  the  said  design,  and  meaning 
the  said  goods  and  articles  ^hich  the 
plaintiff  had  so  sold  and  had  on  sale 
as  aforesaid),  '*  stating  that  he  is  the 
sole  inventor,  manufacturer  and  pa- 
tentee,   thereby    monopolizing    high 
prices  at  the  expense  of  the  public. 
R,  Harlow "  (meaning  the  defendant), 
*'  brass  founder,  Stockport^  takes  this 
opportunity  of  saying  that  such  a  pa- 
tent does  not  exist,  and  that  he  has  to 
offer   an    improved   lubricator"   &c. 
"  Those  who  have    already  adopted  ' 
the  lubricators"  (meaning  &c. :  same  | 
innuendo  as  before),  "  against  which  ' 
R.  H,  would  caution,  will  find  that  the  | 
tallow  is  wasted  instead  of  being  effec- 
tually employed  as  professed."  ' 

There  was  no  direct  averment  con- 
necting the  tallow  syphon  with  the  re- 
gistered desi^  mentioned  in  the  first 
pnrt  of  the  inducement.  No  special 
damage  was  alleged. 

Held,  that  the  words  were  not  a 
libel  on  the  plaintiff  cither  generally, 
or  in  the  way  of  his  trade,  but  were 
oniv  a  reflection  upon  the  goods  sold 
by  him,  which  was  not  actionable  with- 


out special  damage. 

/oi£;,  624. 
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2.  In  respect  of  a  horse  race. 

Declaration  for  libel  alleged  that  a 
horse  race  wiis  run  for  stakes  raised  by 
subscription,  to  wit  9100/.  by  182  sub- 
scribers, at  which  a  horse  C,  had  been 
entered,  and  the  owner  was  entitled 
either  to  let  such  horse  run  or  to  with- 
draw him :  that  pluntiff,  after  C,  was 
entered  and  before  and  at  the  time  of 
the  race,  became  owner  of  C;  that  C 
became  lame  and  unfit  to  run,  and 
plaintiff  withdrew  him ;  that  defendants 
published  a  libel,  which  was  set  out,  and 
which  imputed  Uiat  plaintiff  had  betted 
against  C,  remarked  on  the  time  at 
which  the  lameness  appeared,  and 
stated  that  the  withdrawing  him  was  an 
infernal  robbery.  Defendants  pleaded 
Not  guilty,  and  several  pleas  in  justifi- 
cation, some  alleging  in  substance  the 
truth  of  the  above  imputations;  but 
all  the  issues  were]  found  for  plaintiff: 
and  it  did  not  otherwise  appear  on  the 
record  that  plaintiff  had  in  fact  betted. 

Held,  that  the  plaintiff  was  entitled 
to  recover,  for  that  there  was  no  ille- 
gality in  a  horse  race  run  without 
fraud ;  and,  even  if  there  were,  plain- 
tiff was  entitled  to  protection  of  his 
character  in  respect  of  other  matters 
connected  with  the  transaction. 

Although,  in  the  course  of  plaintiffs 
evidence,  for  the  purpose  of  identify- 
ing himself  as  the  party  libell^  he 
shewed  that  he  had  actualhr  betted  more 
than  10/.  on  the  event  of  the  race. 

A  witness  for  plaintiff  stated,  on  cross 
examination,  that  by  the  rules  of  Tlte 
Jockey  Club  the  owner  of  a  horse  might 
bet  against  his  own  horse  and  then 
withdraw  him.  Held,  that  the  wit- 
ness might  be  asked,  on  re-examina- 
tion, whether  he  did  not  consider  such 
conduct  dishonourable.  GrevUle  v. 
Chapman^  731. 
3.  in  respect  of  matters  connected  with 

an  illegal  transaction,  731.    Ante,  2. 

II.  Special  damage. 

When  essential  to  the  right  of  action, 
624.    Antk.hl. 

III.  Pleading  and  evidence. 

1 .  Necessity  of  connecting  averments, 
624.    Anti^hl. 

2.  What  questions  as  to  opinion  of 
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UCENCE. 


MANDAMUS,!.— V.i. 


MACHINERY. 


witnett  may  he  Mked  oo  re<«sami. 
nation,  751.    Ante,  I.  2. 
3.  Whether  the  illegally  of  the  sub-  |  Pitneit  for  pmpoae,  t88. 
ject-nmtter,  where  a  defence  at  all, ' 
is  available  under  the  general  issue,  I  .•.^•,^— ^    «^ 

731.    Awii.Ls.  !  MAGISTRATE. 

\  Jtuiiee  of  ike  pemee. 
LICENCE.  i 


To  me  patent  infention,  233.    PaiaU^  I. 

LIFE. 

Tenant  for. 
Leasing  power  cannot  be  exercised  by 
wife  tenant  for  life  in  fiifour  of  hus- 
band, 423.     Powcr^  IL 

UMITATION  OF  ACTHONS. 

Lin  anumnsit  to  recover  the  purchase 
anonev  of  an  annuity,  482.  Ammmty^ 
IL  1.' 

IL  Possession  of  tenant  at  will. 

The  Limitatioo  Act,  3  &  4  IK.  4.  c.  27. 
«•  7.,  which  (explaining  sect.  2)  enacts 
that  the  right  of  action  where  any  per- 
son "  shall  be**  in  possession  of  land  as 
tenant  at  will,  shall  be  deemed  to  have 
first  accrued  either  at  the  determina- 
tion of  such  tenancy  or  at  the  expira-  , 
tion  of  one  year  from  its  commence- 
ment, docs  not  apply  where  the  tenancy 
at  will  has  ceased  before  the  passing  of 
the  statute.  In  such  a  case,  the  limit- 
ation runs  firom  the  time  when  the 
tenancy  determines  without  the  inter- 
Tcntion  of  the  act.  Doe  dem.  Erami 
V.  Page,  767. 

III.  Plaimiff  beyond  seas. 
If  a  plaintiff  be  beyond  seas  at  the 

time  of  the  action  accruing,  he  may 
sue,  under  stat.  21  J.  1.  r.  16.  <.  7.,  at 
any  time  before  hi«  return,  as  well  as 
within  the  limited  time  after  his  return. 
Sembie,  that  an  affidavit  to  be  used 
on  a  inocion  in  this  Court  cannot  be 
sworn  before  a  BritiMk  consul  abroad, 
under  stat.  6  G.  4.  r.  ST.  #.  20.  Le  Ferns 
V.  BerMetf,  S56. 

IV.  Right  to  be^n,  467  n.     RejiiethL, 


MAJORIT\\ 
Of  iMJkdi    officer^    500,   506. 

xiv:2,xxv. 


Poa 


LONDON. 

Parishes  in  the  city :  venue,  37 
wetU,  U.  4. 


/«&/- 


I  MALICE. 

L  Remedy  far  maliciooa  i 

Trespass  or  case,  581.     ^meal^IL  1. 
IL  See  also  LiM.     Miarejteetswi^im, 

MANDAMUS. 
L  When  it  liet. 
To  compel  inlcrior  court  to  cofrccl 

its  procccdinga- 
To  sessions  to  erase  entry  of  appesi 
wrongfully  entered   and  Miiiidicjtoi 
on,  I.    Poor,XXVLl. 

IL  When  refiised. 

1.  On  the  ground  of  the  proceediac 
being  innocuous.  Begima  v.  Commma 
Jusiiees,  9.  n. 

2.  To  enforce  payment  of  wm  noc 
ascertained,  887l     Higkwvj^  IV.  i. 

III.  Objections  to  be  raised  on  the  re- 
turn. 

Su^rzested  impossibilitT,  S62.    Sts- 
tmie,  XLL  5. 

rV.  In  particular  instances, 

1.  To  restore  to  c^ce  of  paruh  deri, 
614.     qfiee.VU. 

2.  To  pay  fees  of  justices'  derk,  So2. 
Staiuiey  XLL  5. 

3.  To  Issue  distress  warrant,  «  7  «.  Pjt-r, 
IX.  I. 

4.  To  paf  costs  of  hi::ii«ay  proie- 
cution  under  jod^e*^  crder.  SsT. 
Higkwa^,  IV.  2. 

V.  Costs:  discretioa  of  Court  how  ex- 
ercftcd. 

1.  Where  the  error  has  been  that  a 

VI 1  "^  ^^  ^"^"^^  '•    '^ 


MANOR. 

.  S.  Where  the  error  has  arisen  out  of 
an  established  practice,  1.  Poor, 
XXVL  1. 

3.  Where  a  party  comes  in  to  support 
a  judicial  decision  in  his  favour. 

On  execution  of  an  inquiry  under  a 
railway  act,  the  sberiffi  stopped  the 
case  on  a  preliminary  objection.  A 
rule  was  obtained  calling  on  the  sheriff 
to  shew  cause  why  a  mandamus  should 
not  issue,  directing  him  to  proceed 
with  the  inquiry.  Counsel,  instructed 
by  the  railway  company,  who  had  suc- 
ceeded before  the  sheriff,  opposed  the 
rule ;  but  a  mandamus  issued,  and  was 
obeyed.  The  prosecutor  moved,  under 
Stat.  I  IV,  4.  c.  2J.  X.6.,  for  costs,  to 
be  naid  by  the  oompany. 

Qusre,  whether  the  company^  not 
being  immetliate  parties  to  the  rule, 
were  liable  to  costs.  But  held  that, 
at  all  events,  they  could  not  be  sub- 
jected to  costs  for  supporting  a  judicial 
decision  in  their  favour.  Regina  v. 
Middiesex,  Sfieriff,  365. 

4.  Refusal  of  renewed  application  for, 
597.     Practice,  II. 

VI.  Costs :  against  persons  not  the  osten- 
sible parties. 

1.  Against  respondent  parish  where 
justices  shew  cause  at  their  instance, 

1.     Poor,XXVI.l. 

2.  Against  a  railway  company  coming 
in  to  support  a  decision  by  the  sheriff^ 
365.     Ante,\.3, 

MANOR. 

Prescriptions  and  customs  as  to  working 
coal-mines,  701.     Prescription,  III.  1. 

MARGIN. 
Page  16,  44.     Indictment,  II.  1,  5. 


MARRIAGE  SETTLEMENT. 

Leasing  power  to  tenant  for  life. 
Cannot  be  exercised  by  wife  in  favour 
of  husband,  423.     i'ou;^,  II. 


MASTER  IN  CHANCERY. 

Authority  to  issue  fiats,  115.    Bankrupt, 
IlL 


MASTER  AND  SERVANT.    1041 

MASTER  AND  SERVANT. 
L  Contract. 

1.  Under  what  contract,  the  master  is 
not  bound  to  find  employment. 

By  agreement  between  defendant 
and  plaintiff,  defendant,  beine  the 
owner  of  a  colliery,  retained  andhired 
plaintiff  to  hew,  work,  &c.,  at  the 
colliery,  for  wages  at  certain  rates  in 
proportion  to  the  work  done,  payable 
once  a  fortnight ;  and  plaintiff  agreed 
to  continue  defendant's  servant  during 
all  times  the  pit  should  be  laid  off 
work, and,  when  required  (except  when 
prevented  by  unavoidable  cause),  to 
do  a  full  day's  work  on  every  working 
dav. 

Held,  that  defendant  was  not  ob- 
liged by  this  contract,  to  employ  plain- 
tiff at  reasonable  times  for  a  reasonable 
number  of  working  days  during  the 
term,     Williamson  v.  Taylor,  175. 

2.  Under  what  contract  the  master  is 
bound  to  pay  wages,  but  not  to  find 
employment. 

By  agreement  between  plaintiff  and 
defendant,  plaintiff  agreed  to  manu- 
facture for  defendant  cement  of  a 
certain  quality ;  and  defendant,  on 
condition  of  plaintiff's  performing  such 
engagement,  promised  to  pay  him  4/. 
weekly  during  the  two  years  following 
the  date  of  the  agreement,  and  Si, 
weekly  during  the  year  next  following, 
and  also  to  receive  him  into  partner- 
ship as  a  manufacturer  of  cement  at 
the  expiration  of  three  years;  and 
plaintiff  engaged  to  instruct  defendant 
ni  the  art  of  manufacturii^  cement. 
Each  |)arty  bound  himself  in  a  penal 
sum  to  fulfil  the  agreement.  Defend- 
ant afterwards  covenanted  by  deed  for 
the  performance  of  the  agreement  on 
his  part. 

Held,  that  the  stipulations  in  the 
agreement  did  not  raise  an  implied 
covenant  that  defendant  should  em- 
ploy plaintiff  in  the  business  during 
three  or  two  years,  though  defendant 
was  bound  by  the  express  words  to 
pay  plaintiff  the  stipulated  wages  during 
those  periods  respectively,  if  plaintiff 
performed,  or  was  ready  to  perform, 
the  condition  precedent  on  fiis  par^. 
Aspdin  v.  Austin,  671. 

3.  Under  what  contract  the  master  fs 
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MINES. 


not  boimd   to  retain  the  fenrant 

unto  the  end  of  the  term. 

Declaration  in  corenant  itated  thatt 
bv  deed  between  defendant,  D.  and 
plamtif^  plaintiff  covenanted  that  i>. 
should,  for  five  yean  from  the  date, ; 
terre  defendant  in  the  art  of  a  surgeon 
dentist,  and  attend  for  nine  hours 
each  daj;  and  defendant,  in  consider- 
ation of  the  seryices  to  be  done  by 
D^  cofenanted  with  phnnttfT  that  he, 
ddendant,  would  durine  the  fire  years 
(in  case  1).  should  finufuUy  perform 
his  part  of  the  agreement,  pardcularly 
as  to  the  nine  liours,  but  not  other- 
wise), pay  D.  55f .  per  week  for  the  first 
year,  2/.  per  week  for  the  second  and 
third,  and  9L  2f.  per  week  for  the 
fourth  and  fifUi :  tnat  JD.  was  in  the 
senrice  for  some  time  after  the  making 
of  the  deed,  till  dismissed,  and  during 
all  that  time  fluthfully  performed 
senrice  &c.,  and  was  wilGng  and  ten- 
dered to  perform  ftc,  to  the  end  of 
the  fi?e  years  :  but  defendant,  during 
the  term,  .refused  to  permit  i>.  to 
remain  in  his  senrice,  and  dismissed 
him. 

Held,  on  motion  in  arrest  of  judg- 
ment, that  the  declaration  did  not 
shew  any  co?enant  corresponding  to 
the  breach.    Dunn  ▼.  Sayli$^  685. 

4.  Continuing  contract,  15.  Poor^ 
XX.  1. 

5.  Service  for  several  successive  years 
under  a  general  hiring:  qusre  the 
nature  of  the  contract,  669.  n.  Poor, 
XX.  5. 

6.  To  serve  agent,  662.    Poor,  XX.  7. 

7.  Written  contract:  custom  of  par- 
ticular trade,  303.    Poor,  XX.  4. 


TrespMs  per  cfood  &c. 

To  a  dedantioa  GoniplaBmig  tha: 
defendant  debaocfacd  J^  beiag  dangfater 
and  servant  of  plaintiff^  and  allmi^ 
damage  by  loss  of  serricey  defenauK 
pleaded  ttiat  J,  was  not  die  scnant 
of  olaintiff. 

Held  a  good  plea,  on  special  de- 
murrer assigning  for  cause  that  the 
plea  amounted  to  Not  Goiitj.  Tor- 
renee  v.  Gibbims^  297. 

VL  Proccecfi^gs under  stat.4  G.  4.  c34. 

1.  Conviction  under  sect.  3  bad  oe 
thefrceofit,926.  Siaiem  eorpn,L 
933.  Cometion^  I.  1. 

2.  Contract  and  jnrisifictioB  wbes 
suffidentiy  shewn,  926.   JUeas  ear- 

5.   Remedy  by  habeas   corpus,  956, 
Habeas  eorgnu,  I.     953. 
1. 1. 

4.  Return  of  substituted 
Habeas  corpus,  I. 

5.  It  must  appear  by  the  oonvictka 
that  the  evidence  was  given  indie 
presence  ofthedefemlant,  953.  Ouh 
uictionj'L  1. 

6.  Commitment  operating  as  a  con- 
viction, 933.     Ckmviciian,  L  1. 

VII.  SeUlement.    Poor. 


MAYOR. 

Municipal  corporation,  I, 


926. 


MEMORANDA. 


XL  Right  to  dismiss. 

1.  Justification  for  cause  not  known 
at  time  of  dismissal,  447.  Attorney^ 
I.  1. 

8.  Consequence  of  unnecessarily  al- 
leging knowledge,  447.  Attorney, 
1.  1. 

III.  Acts  of  servant. 

When  evidence  against  master,  804. 
JUitrepresentation,  I. 

IV.  Seduction,  297.    Post,  V. 

V.  Pleading. 


Page  831. 


I  MERGER. 

Of  simple  contract  in  specialty. 
Account  stated  of  principal  and  interest 
under   a    mortage    deed    may  be 
proved    by    parol    admission,    170. 
Particulars. 


mNES. 

Right  to  destroy  houses  in  working  mines 
Dot  sustainable  either  by  prescription 
or  by  custom,  701.  I'rwcnjplsQii,  nLl. 


MINOR. 


MORTGAGE,  I.— II.  3.      1043 


MINOR. 

Infard, 

MISDEMEANOR. 

I.  Indictment. 

1.  Venue,  16, 37, 44.    Indictment,  I. 

2.  Against   aiders    and   abettors,  16. 
Indictment^  I.  1. 

II.  Verdict. 

What  defects  it  cures,  16, 37,  44.    In- 
dictment, I. 

MISREPRESENTATION. 
I.  Without  fraud. 

A  sheriff  declared  in  case,  for  that, 
defendants  being  attorneys  of  P.  who 
had  sued  out  a  ca.  sa.  against  John 
IVright,  and  the  sheriff  having  in  cus- 
tody (under  another  ca.  sa.)  another 
J(^n  Wright  who  was  entitled  to  his 
discharge,  defendants,  well  knowing 
the  premises,  falsely  represented  to  the 
shenff  that  the  last  mentioned  J.  W, 
•  was  the  J.  W.  against  whom  P.'s  writ 
had  issued;  bv  means  whereof  de- 
fendants caused  the  sheriff  to  detain 
the  J,  W.  who  was  in  his  custody ;  for 
which  the  last  mentioned  </.  W,  sued 
the  sheriff,  and  he  paid  money  by  way 
of  compromise. 

The  attorn^  pleading  Not  Guilty, 
evidence  was  ^ven,  for  the  sheriff,  that 
his  o£Bcer  delivered  a  note  to  the  de- 
fendants' managing  clerk  in  P.'s  action^ 
describing  the  John  Wright  who  was  in 
custody,  and  enquired  if  that  was  the 
Jofm  Wright  whom  they  had  sued  on 
behalf  of  P. ;  and  that  the  clerk  took 
the  letter  into  the  office  where  de- 
fendants were,  and  afterwards  returned 
and  told  the  officer  that  that  was  the 
John  Wright ;  neither  defendants  nor 
the  clerk  at  that  time  knowing  the 
contrary. 

Held  by  the  Court  of  Queen's  Bench 
that,  on  this  evidence,  the  jury  were 
warranted  in  finding  for  the  shenff;  an 
action  being  maintainable  for  the  mis- 
representation, and  the  defendants 
being  liable,  under  the  circumstances, 
for  the  mis-statement  of  their  clerk. 
Also,  that  the  action  lay,  though  the 
detasner  was  made,  and  the  money  for 


compromise  paid,  by  the  sheriff's  offi- 
cer, and  not  by  himself. 

But  Held  by  the  Court  of  Exche- 
quer Chamber, 

That  a  plea  alleging  that  defendants 
had  good  and  probable  reason  to  be- 
lieve, and  did  with  good  iaith  believe, 
the  representation  to  be  true,  was  an 
answer  to  the  action. 

The  Court  of  Queen's  Bench  having 
given  judgment  for  plaintiffii  non  ob- 
stante veredicto  on  this  plea. 

Judgment  reversed.  Ewtmy,  CoUint, 
804. 

n.  By  clerk,  804.    AniCy  I. 

in.  Pleading  and  evidence. 

1.  Plea  of  probable  reason  to  believe 
that  the  representation  was  tme,  804. 
Anti,l. 

2.  Evidence:  statement  of  clerk  at 
office,  804.    AntCy  I. 

MISTAKE. 

Misrepresentation  without  fraud,  804. 
Misrepresentation,  I. 

MONEY  HAD  AND  RECEI\TSD. 
Action  for. 

I.  For  partner's  share  of  proceeds  of  sale 

of^partnership  efiects  seized  in  execu- 
tion against  him  and  sold  by  the  as- 
signees of  the  firm,  408.      Partner, 

II.  For  purchase  money  of  annuity,  432. 

AnnuUi/,  II.  1 . 

III.  Against  corporation  aggregate  for 
tolls  wrongfully  taken  by  them,  526. 
Tolls,!, 

MORTGAGE, 

I.  Authority  by  landlord  mortgagor  to 
his  tenant  to  pay  rent  to  mortgagee, 
effect  of,  373.  Landlord  and  Tenant. 
IV. 

II.  Mortgagee's  remedies :  by  action. 

1.  Count  on  account  stated, proved  by 
parol  admission,  170.    Particulars, 

2.  Repugnancy;  excessive  claim,  170. 
Particulars, 

5.  Remittitur  of  excess^  170.  Parti- 
cttlarsn 
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MOTHER. 


NECESSARIES. 


HLPHjriagofl: 

When  ao  act  of  bankruptcy,  115. 
Bankrupt,  III. 

MOTHER- 
PmtrU  and  €%ifd. 

MOTION. 

Rule  agabtt  renewed  applicetioni  597. 
Fractice,  II. 

MULTIFARIOUSNESS. 

I.  In  dedaradon  afsointt  Aerifffbr  otoMr 
fion  to  levy,  758.    Exeettikm,  IIL  8. 

II.  In  order  of  aeiotenaBee,  591.    JPoor, 
XI.  1. 

MUNICIPAL  CORPORATION. 

I.  Mayor. 

1.  Notice  of  election,  94.  Quo  war' 
ranto,  V. 

9.  Impeachment  of  his  title  to  his  in- 
ferior office,  94.    Quo  warranto^  V. 

II.  Alderman. 

1.  Effect  of  not  questioning  bis  elec* 
tion,  94.    Quo  warranto,  Y. 

S.  Voting  paper  at  election  of:  place 
of  abode,  896.    Statute,  X  LIY.  1 . 

III.  Burgess. 

1.  Not  an  officer  of  the  corporation, 

589.     Quo  warranto.  111. 
*J.  Quo  warranto  against,  589.      Quo 

warranto.  III. 

IV.  Town  council. 

1.  Right  to  appoint  gaol  chaplain,  147. 
Gaol. 

2.  What  order  for  costs  they  cannot 
make,  477.    StattUe.  XLl.  4, 

V.  Watch  committee. 

What  orders  they  alone  can  make,  477. 
Statute,  XLI.  4. 

VI.  Borough  fund :  expenses  chargeable 
on. 

Fees  of  justices'  clerk  on  proceed- 
ings instituted  by  borough  police,  862. 
Statute,  XLL  5. 

VII.  Borough  rate :  retrospectiveness. 


Pofsibili^  that  a  mandamus  cannot  be 
cbeyed  without  a  retrospectire  rate, 
862.    Stmtute,  XLI.  5. 

VIII.  Orders. 

Certioran;  costs,  959.     Certiartiri,!!. 

IX.  Offices  generally. 

Right  to  discontinue  under  S&6W,4- 
€>•  76.  #.58.^586.      TolU^h 

X.  Justices  of  the  peace. 

1.  Authority  vnth  respect  to  gaols 
147.     Gaoi. 

2.  Expenses  of  proceedings  instituted 
before  them  by  boroueh  police,  862. 
Statute,XLl.  5. 

XI.  Justices*  clerk. 

1.  Nature  of  his  office,  409.  Siatmte, 
XLI.  3. 

2.  What  fees  be  may  enforce  by  man- 
damus to  the  corporatioD,  $62. 
Statute,  XLI.  5. 

XII.  PoKce. 

1.  Expenses  of  proceedings  instituted 
by  them,  862.    StaitUe,  XLI.  5. 

2.  Order  for  paying  costs  of  their  de* 
fence,  477.    StaluU,  XLI.  4. 

XIIL  Gaol. 

Appointment  of  chaplain,  1 47.     GaoL 

XIV.  Compensation  for  Joss  of  office. 

What  employment  as  attornev  not  such 
an  office,  402.    StatuU,  XLl.  3. 

XVI.  Remedies  ag»nst. 

1.  By  assumpsit  for  money  had  and 
received,  526.     Tolls,  I. 

2.  B5  mandamus  to^  pay  expenses  ne- 
cessarily incurred,  862.  Statuisf 
XLI.  5.  «w«fr, 

3.  By  rule  to  pay  costs,  959.  Certio^ 
rari,  IX. 


NAME. 

I.  Of  party  to  obey  rule,  959.  Ccrtioruri, 

II.  Signature  in  body  of  document,  574. 
Bankrupt,  X.  1 . 


NECESSARIES 
Supplied  to  infant,  6Q0.    Infimt^  IL  U 


NEGLIGENCE. 


OFFICE,!.— VI. 
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NEGLIGENCE. 

I.  or  innkeeper  or  his  senrants,  164. 
Innkeeper^ I, 

II.  or  nulway  company  in  conveying 
passengers,  not  a  thing  done  or  omitted 
in  pursuance  of  their  act,  747.  BaiU 
way,  I. 

IlL  Prima  facie  evidence  of,  747.  RaU» 
way,  I. 


NEW  ASSIGNMENT. 

I.  In  case  against  sheriff  for  omission  to 
levy  under  fi.  fa.,  7^8.  Execution, 
III.  2. 

II.  Treating  declaration  as  divisible,  758. 
Execution,  III.  S. 

NEW  TRIAL, 

Motion  for. 
By  one  of  two  codefendants  in  tres- 
pass, 99.     Bankrupt,  IX. 

NISI  PRIUS. 

I.  Right  to  begin,  447.  Attorney,  I.  1. 
Replevin,  IL 

II.  Amendment  at,  440.    BUIs^  X.  8. 

III.  Jurisdiction  of  Court  to  try  indict- 
ment, 37,  44.    Indictment,  \L  4,  5. 

NONFEASx\NCE. 

Trespass  when  the  proper  remedy,  381. 
Arrest,  II.  ]. 

NOTE. 

Promissory.  BiUi  of  Exchange  and  PrO' 
mistory  Notes. 

NOT  GUILTY. 

I.  Whether  a  plea  amounts  to,  297. 
Master  and  Servant,  V. 

II.  What  may  be  proved  tinder,  164. 
Innkeeper,  I.     731.  Libel,  I.  2. 

NOTICE. 
I.  Of  action. 
For  thing  done  or  omitted  by  railway 
company  in  pursuance  of  their  act : 


what  negligence  not  such  a  tbiDg|- 
747.     Railway y  L 

II.  Judicial. 

As  to  locality,  37.    Indictment,  II.  4. 

III.  Official. 

When  necessary,  94.  Quo  Warranto, 
V. 

IV.  Of  chargeability,  500.  Poor,  XIV.  2. 

V.  Of  application  forcertiorari|201,  207. 
Certiorari,  IV.  1,2, 

NUISANCE. 

I.  Prescription  or  custom  when  bad  as 
tending  Co  produce,  701.  Prnvr^Hoti, 
III.  1. 

II.  Timber  laid  on  a  highway,  467-.    Or*  > 
der,  V, 

NURTURE. 
Age  of,  210.     Poor,  XVI.  1. 

OATIL 

Information  bad  for  not  shewing  that 
charge  was  upon  oath,  495.    Game^l, 

OBJECTION. 

When  precluded  by  form  of  issue,  310. 
Bankers,  I. 

OFFICE. 

I.  Notice  of  election. 

Casual  information  not  sufficient,  94. 
Qmo  Warranto,  V. 

II.  Title. 

1.  Invalidity  of  election  to  inferior 
office,  94.     Quo  Warranto,  V. 

2.  Proceedings  to  question,  94.  Quo 
Warranto,  V. 

III.  Annual. 

How  long  it  continues,  526.    Tolls,  I. 

IV.  Municipal.    Municipal  Corporation. 

V.  Suspension  of. 

1.  When  it  does  not  affect  the  officer's 
ri^ht  to  emoluments  of  office,  526. 
ToUs,l. 

2.  Omission  to  reappoint,  when  it  does 
not  amount  to,  526.     TolU,  I. 

VI.  Discontinuance  of. 
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OFFIGBR. 


PAREin*  AND  CHILD. 


Bj  corporation  aggregate,  536.  Talis,  l. 
VII.  Deprival  for  misbehaviour. 
Necessity  of  previous  summons. 

Mandamus  to  a  vicar  to  restore  T. 
H,  to  the  office  of  parish  clerk.  Re- 
turn, that  T.  H,  had,  on  specified 
occasions  misconducted  himself  by  de- 
signedly irreverent  and  ridiculous  be- 
haviour in  his  performance  of  his 
'  duty;  by  appearing  in  church  drunk, 
so  as  to  be  incapable  of  performing 
it;  and  by  indecently  disturbing  the 
congr^tion  during  the  administra- 
tion of  the  sacrament.  The  return 
stated  that  the  alleged  acts  were  done 
in  the  view  and  presence  of  the  de- 
fendant, and  after  repeated  reproof 
whereupon  the  defenduit  removed  him 
from  his  office  of  clerk.  Plea,  statine 
that  CT.  H.  had  not  been  summoned 
to  answer  for  his  conduct  before  his 
removal. 

Held,  that  the  return  was  bad  for 
not  shewing  such  summons.  Regina 
y.  Smith,  614. 

VnL  Mandamus  to  restore. 

Parish  clerk,  614.    Ante,  VII. 

IX.  Recovery  of  emoluments. 

By  action  for  money  had  and  received 
against  corporation  aggregate,  526. 


OFFICER. 

I.  De  facto. 

His  title  when  not  to  be  disputed,  640. 
Poor,  XXIV.  2. 

II.  Declaration  by,  187.  Evidence,  IX.  I. 

III.  Accounts  of  deceased  officer,  775. 
Fori,  I.  1. 


OFFICIAL  ASSIGiNEE. 
Page  522.    Bond,  II.  I. 

OPINION. 
Re*examination  as  to,  731.    Libel,  I.  2. 

ORDER. 
I.  Jurisdiction  on  face  of. 


en    presumed   as    against  the 
'  instituting  the  proceeding,  71. 


1.  When 
partyi 
Poor,  XXVm.1. 

2.  Shewn  by  construction  of  the  whole 
order  together,?  1.  -Poor,  XXVIILl. 

3.  Inference  refused  of  the  affirmati?e 
of  a  fiict  not  ncmtived  by  the  order, 
71.    Poor,  XXVIIL  1. 

II.  Defects  in. 

1.  Bad  for  not  satisfying  words  of  sta- 
tute, 59 1 .     J^oor^  XI.  1 . 

2.  Bad  for  multifariousness,  591.  Poor, 
IX.  1. 

5.  Bad  for  i^  sfaewii^  adjudicatioD» 
99.    Bankrupt,  IX. 

4.  Bad  for  not  shewing  amount,  887. 
Highway,  IV.  a. 

III.  Respecting  costs,  477.  SuUuie,  XLL 
4.    887.  Highway,  IV.  9. 

rV.  Of  sessions  subject  to  special  case : 
notice  of  certiorari :  affidarit,  S01,S07. 
Certiorari,  IV.  2. 

V.  Effect  in  evidence. 

How  far  conclusive  of  the  fiu:ts  found 

therein. 

Under  the  Highway  Act,  5  &  6  IF.  4. 
c.  50.  X.  75.  (whereby,  if  any  timber, 
&c.  be  laid  upon  the  highway  so  as  to 
be  a  nuisance,  and  is  not,  after  notice, 
remofed,  the  surveyor,  by  order  in 
writing  from  one  justice,  may  remo?c 
the  same),  a  justice,  on  infonnatioo, 
summons  and  hearing,  made  an  order 
in  writing  for  the  removal  of  plaintiff's 
timber,  recited  in  such  order  to  be  laid 
upon  a  highway;  and  the  timber  was 
accordingly  removed. 

Held  that,  in  an  action  of  trespass 
against  the  magistrate,  plaintiff*  could 
not  give  evidence,  in  contradiction  to 
the  order,  that  the  locus  in  quo  was 
not  a  highway.  MotM  v.  fniSams, 
469. 

OVERSEER 
Of  the  poor.    Poor,  lU. — V. 

PARENT  AND  CHILD. 

I.  Children  within  age  of  nurture.  210. 

Poor,  XVI.  1. 


n.  Seduction,  397. 
Mil/,  V. 


Master  and  &r- 


PARISH. 
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PARISH. 

Effect  of  subdivision  into  townships,  273. 
Poor^  X. 


PARISH  CLERK. 
L  Deprival,  614.    Office,  VII« 

II.  Mandamus  to  restore,  614.    Office, 
VII. 


PARTICUI4RITY. 

In  indictment  for  conspiracy,  49.     Coit- 
jptnocy,  II.  I. 


PARTICULARS. 
How  construed. 
Where  they  refer  in  terms  to  a  count 

that  has  been  struck  out:  account 

stated. 

A  declaration  in  debt  contained  a 
count  on  a  deed  of  covenant,  where- 
upon \500L  was  claimed  as  due  for 
principal  and  interest,  and  also  a  count 
on  an  account  stated.^  The  particulars 
claimed  1 1 79/.  for  principal  and  inte- 
rest, **  due  on  the  covenant  set  forth," 
in  the  former  count.  Defendant 
pleaded  Kon  est  factum  to  the  former 
count;  and  Nunquam  indebitatus  to 
the  latter.  Before  the  trial,  the  former 
count  was  struck  out ;  but  the  plead- 
ings and  particulars  were  not  altered. 
Held  that,  under  the  particulan,  jJain« 
tiff  might  prove  a  written  admission  of 
1179/.  being  due  for  principal  and  in- 
terest, and  recover  tnat  sum  on  the 
account  stated. 

Another  count  se^  out  a  deed  of 
covenant,  dated  stlst  June  1839,  for 
payment  by  defendant  to  plaintiff  of 
900/.  and  mterest  at  Si.  per  cent.,  on 
21st  June  then  next.  The  action  was 
commenced,  and  declaration  dated,  in 
July  1845.  Breach,  nonpayment  of 
the  900/.  and  interest  on  21st  June 
1840,  and  that  there  was  due  and 
owing  a  large  sum,  to  wit  1200/., 
whereby  an  action  had  accrued  &c. 
Held  good,  on  motion  in  arrest  of 
judgment :  first,  because  it  did  not  ap- 
pear that  only  one  year's  Interest  was 


due  on  21st  June  1840;  secondly,  be- 
cause, if  that  did  appear,  the  averment 
that  more  was  due  'might  be  rejected 
as  surplusage,  or  a  remittitur  be  en- 
tered for  the  excess.  Simmons  v. 
Wood,  170. 


PARTNER. 

I.  Acts  of  one  partner  to  bind  the  firm. 

1.  Acceptance  of  bill  in  firaud  of  the 
firm,  185.    BiUs,  X.  4. 

S.  When  not  on  guarantee  in  name  of 
firm,  835.     Guaraniee, 

II.  Bill  transactions  between  partners. 
Bill  drawn  by  firm  abroad  on  partner 

iTi' England:  effect  of  acceptance 
after  release  of  the  firm  abroad,  247. 
BUU,  U.  3. 

in.  SetUement  of  accounts. 

1.  When  it  must  be  stamped  as  being 

an  award. 

Proprietors  of  a  stage  coach  ar- 
ranged among  themselves  that  each 
should  horse  the  coach  for  certain 
stages,  and  receive  the  payments  and 
make  the  requisite  disbursements  on 
such  stages;  and  it  was  the  practice 
that  one  or  more  of  the  partners  every 
month  made  up,  and  sent  round  to  the 
other  partners,  a  written  account  from 
the  way-bills,  shewing  the  receipts 
and  disbursements  of  each  proprietor, 
the  share  of  net  profits,  if  any,  due  to 
each,  and  the  proprietors  by  and  to 
whom  the  ascertained  shares  should  be 
paid :  and  the  payments  were  made 
accordingly.  In  assumpsit  by  one  part- 
ner against  another  ror  a  balance  so 
adjusted,  and  not  paid  (the  partnership 
still  continuing),  the  plaintiff's  case 
rested  upon  a  written  account  made 
out  as  above,  but  not  stamped. 

Held  that,  if  an  action  at  law  would 
lie  at  all  on  a  settlement  of  partnership 
accounts  which  was  not  a  final  close  of 
all  the  partnership  transactions,  still 
the  settlement  in  question,  not  appear- 
ing to  have  been  agreed  to  by  the 
partners  generally,  or  by  the  plaintiff 
and  defendant,  could  be  binding  only 
as  an  award ;  and  that  it  could  not  so 
operate  for  want  of  a  stamp.  Carr  v. 
iS'ffltiA,  128. 
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S.  Whether  on  action  may  lie  thereon 
before  a  final  close,  1S8.    Ante,  1. 

IV.  Right  to  sue  inter  se. 

1.  By  assignee  of  sheriff  under  execu- 
tion against  one. 
A  fi.  fa.  was  issued  against  one  of 

two  partners;  and,  while  the  sheriff 
was  in  possession,  a  fiat  in  bankruptcy 
issued  against  the  firm.  The  sberiffy 
under  an  arrangement  (the  validity  of 
which  was  afterwards  questioned),  al- 
lowed the  messenger  under  the  com- 
mission to  take  DoasesMon  of  the  goods; 
the  messenger  Kept  possession  accord- 
ingly, and  the  goods  were  sold  by  the 
assignees,  who  received  the  proceeds. 
The  execution  creditor  sued  them  Cor 
monev  iiad  and  received. 

Held  that,  even  if  the  sheriff  had 
sold  the  interest  of  the  partner  against 
whom  execution  issued,  an  account  of 
the  partnership  liabilities  must  have 
been  taken  before  such  representative 
could  have  sued  for  money  had  and 
received.  And  that  the  execution 
creditor  in  this  case  had  no  right  of 
action.     GarbeU  v.  Veaie,  408. 

2.  Issue  on  question  of  debt  between 
two  banking  copartnerships,  having 
members  in  common  :  when  th»  fact 
cannot  be  objected,  310.  Bankers^  f. 

5.  Whether  before  final  settlement, 
128.    AtUc,  III.  1. 

V.  Bankruptcy. 

Effect  of  bankruptcy  of  firm  after  seiz- 
ure of  partnership  effects  under  fi.  fa. 
against  one,  408.     Ante,  IV.  1. 

Vf .  Evidence  of  partnership. 

1.  Certified  copy  of  stamp  office  re- 
turn, 310.    Bankert,\, 

2.  Time  to  which  it  relates,  510. 
Bankers,  I. 


PATENT. 

I.  Contract  for  use  of  principle. 
Condition :  consideration. 

Declaration,  in  assumpsit,  recited 
that  plaintiff  was  patentee  of  certain 
improvements  in  the  steam  engine; 
that  a  company  had  contracted  for 
building  a  steam  vessel  and  fixing  steam 


engines  on  board  of  it;  that  plaintiff 
agreed  with  defendant  that  it  should 
be  lawful  for  the  company  to  make, 
construct,  or  raanufkcture  and  use,  the 
said  steam  engines  on  the  priaciple  of 
the  patent,  and  also  to  make,  constnict, 
or  manufacture  and  use  on  board  any 
other  vessels  thereafter  to  be  purdnsed 
or  built  by  the  company,  steam  enginei 
on  the  principle  of  the  patent:  md, 
in  contidbration  of  the  premises,  de- 
fendant agreed  to  pay  nlatntiff.  IOpQ/1 
on  1st  August  1837,  and  lOOO/.  on  1st 
Jii/y  1838,  and  also  5/.  per  horse  power 
for  every  engine  whicii  should  there- 
afler  be  made,  constructed;  or  manu- 
.  factured  and  used,  on  board  any  other 
vessel  thereafter  to   be  purchased  or 
built  by  the  company,   m  which  the 
principle  should  be  used,  to  be  pmd  m 
the  signing  of  or  eniermg  into  the  coo- 
tract  for*  the  manufacturing   or  pur- 
chasing such  engine  :  and  it  was  agreed 
that  the  arrangements  of  the  apparatus, 
and  the  manner  of  construction  and 
application,  should  be  to  the  apprt>lMi- 
tion  of  plaintiff,  who  might  at  his  own 
expense  employ  an    agent    to  super- 
intend the  application  ;  and   that  no 
application  or  alteration  of  the  appa-' 
ratus  should  be  made  without  beio^ 
first    approved    of   by   plaintiff:   and 
plaintiff  agreed  to  furnish,  at  his  own 
expense,  all  necessary  drawings,  and 
also,  at  the  expense  of  the  company's 
engineers,  any  part  of  the   apparatus 
which   the  engineers    might    require. 
The  count  stated  that  the  company 
afterwards  contracted  with  F,  for  the 
manufacturing  by  F.  of  two  engines  of 
550  horse  power,  to  be  used  on  board 
a  vessel  built  by  the  company  after  the 
agreement  was  made,  in  which  engines 
the  principle  of  the  patent  was  to  be 
used  :  and,  on  entering  into  the  contract, 
defendants  became  liable  to  pay  plain- 
tiff   2750/.      Breach,      non-payment 
thereof. 

Plea.  That,  afler  the  making  the 
contract,  and  before  the  princi|)le  of 
the  invention  had  been  used  by  the 
company,  or  F,  in  manufacturing  the 
said  two  engines,  the  company  and  F, 
rescinded  so  much  of  the  contract  as 
related  to  the  prindple,  and  the  prin- 
ciple never  was  used  in  manufacturing 
the  said  two  engines:  and  that  Che 
plaintiff  never  employed  any  servant 


PAYMENT. 
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to  superintend  &c,,  nor  made  nor  was 
'  required  to  make  drawings  or  appar- 
atus, nor  incurred  any  labour  or  ex- 
pense, in  respect  to  the  said  engines. 

Held  bad,  on  general  demurrer ;  be- 
cause the  actuiu  use  of  the  prindple 
was  not  the  consideration  for  or  con- 
dition precedent  to,  the  payment,  and 
the  liability  to  pay  accrued  upon  the 
company  making  the  contract  with  F,, 
and  cotUd  not  be  afterwards  got  rid  of 
by  the  non-user.  Hall  v.  Bainbridge^ 
235. 

II.  Sale  of  patent  article. 

Fitness  for  purpose,  288.     Vendors^  I. 

III.  Libel  in  respect  of,  624.    LtM,  1. 1. 


PAYMENT. 

I.  Equivalent  to. 

By  writing  off  in  account,  949.   Stamp, 

II.  Distinction  between  admission  of  a 
past  and  receipt  on  a  present  payment, 
949.     Stamp,  I. 

in.  Of  rates  by  landlord. 

Effect  as  to  settlement,  216.    Poor, 
XXL  1. 


PERJURY. 

False  evidence  given  in  a  proceeding 
without  jurisdiction,  495.     Game,  L 


PLACE. 
L  As  affecting  jurisdiction. 

1.  Venue,  in  criminal  cases,  16,37, 44. 
Indictment,  II. 

2.  Of  coroner,  944.    Coroner, 

II.  Form  of  allegation. 

Effect  of  word  "  aforesaid,'*  37.    /n- 
dictment,  11.  4. 

III.  Intendment* 

In  indictments,  37.    Indictmentf  II.  4. 


PLEA. 
L  In  discharge. 

1.  Release  of  drawer,  247..   Bills,  U.S. 


2.  Release  of  debt  before  account 
stated.  247.    Bills,  IL  3. 

II.  In  excuse. 

Fraudulent  indorsement  of  bill  by  de- 
positary, 965.    Bankrupt,  XI.  1. 

III.  Lai^eness. 

Plea  to  two  counts,  bad  as  to  one,  247. 
^•^,IL3. 

IV.  Pnis  darrein  continuance. 

A  plea  puis  darrein  continuance  may 
be  amended  on  terms,  though  an 
assize  has  elapsed  sincelt  waspleaded. 
Hdroyd  r.  Reed,  594. 

V.  Particular  pleas. 

1 .  Not  guilty.    Not  guiliy. 

2.  Whether  a  plea  amounts  to  general 
issue,  297.    Master  dnd  Serwtnt,  V. 

3.  Denying  plaintiff's  property. 

Puts  only  the  possession  m  issue,  139. 
Trespass,  IL 

4.  Enjoyment  as  of  right,  584.  Pre^ 
scr^tioHf  V. 

5.  Unreasonable  delay,  265.  Charier 
Partly,  I. 

PLEADING. 

I.  According  to  legal  efiecL 

Bill  of  exchange  with  qualified  occept- 
"ance,  86..    Bills,  X.  3. 

II.  Ambiguity. 

An  ambiguity  whether  the  facts  pleaded 
constitute  a  defence  is  not  cured  by 
verdict,  584.    PrescriptioH,  V. 

III.  Duplicity.     Multifariousness, 

IV.  Largeness. 

Plea  to  two  counts,  bad  as  to  one,  247. 
Bills,  II.  3. 

V.  Unnecessary  allegations. 

Must  be  proved  when  they  become 
part  of  description,  447.  Attorney, 
1.  1. 

VI.  Repugnancy. 

In  amount  claimed,  1 70.    Particulars. 

VII.  Rejection  of  surplusage. 

Repugnant  claim  of  excess,  1 70*  Par^ 
Oculars, 

VIII.  Rule  that  everything  must  be  al- 
leged which  is  essential  to  the  matter 
pleaded. 
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U  Enjoyment  af  of  right,  584.  Prf 
scrtptum,  V. 

3.  Suftciency  of  feizure,  or  that  there 
were  no  other  goods  that  could  be 
seized,  in  plea  by  sheriff  that  he  with- 
drew from  part  by  direction  of 
plaintiffjudgment  creditor,  and  could 
not  sell  the  residue,  758.  JExeeuium^ 
III. 

7.  Averments  to  connect  slanderous 
matter  with  plaintiff  so  as  to  consti- 
tute a  cause  of  action,  634.  Ubel^ 
1.1. 

4.  Interference  of  assignees,  in  pleading 

Elaintiff 's  bankruptcy  to  an  action  by 
iro  for  af^er  acquired  property,  965. 
Bankrupt,  XI.  1. 

IX.  Under  statutes. 

Must  follow  the  statutory  words,  584. 
Prescription,  V. 

X.  Property. 

Plea  of  seizure  under  fi.  fa.  bad  for 
not  shewing  whoie  goods  were  taken, 
634.     Scire  Facias,  1. 2. 

XI.  Authority. 

Jurisdiction  of  foreign  court,  941 .  Judg" 
ment,  lY. 

XII.  Title. 

Distinction  between  defective  state- 
ment and  statement  of  defective  title, 
584.     Prescripiionf  V. 


PLEADINGS. 

Striking  out. 
After  judgment  by  default*  322.   Bond^ 
II.  1. 


Page  49S, 


POACHING. 
Game,  I. 

POOR. 


I.  Poor  law  conimitisioncrs. 
Their  rules. 

1 .  How  proved.    Begina  v.  Dartmouth, 
Earl,  885.  n. 

2.  Authority  as  an  act  of  parliament) 
878.     Post,  IX.  1. 

II.  Guardians. 

1.  Of  union,  not  parish  of&cers,  506. 
Post,  XXIV.  1. 


9.  Ofpviih,  are  pvidi  < 

VHiere  the  law*  for  the  relief  ef  the 
poor  IB  a  riaffle  pmbfa  eve  administered 
Of  a  boaod  of  goardians  under  staL  4  & 
8  W.  4.  c.  76.  #•  59.,  the  guardians  are 
officers  of  the  pariah^  smd  a  notice  of 
cbargeabiUtjy  under  sect.  79,  ai^Ded  by 
three  or  more  of  them,  k  well  signed. 

Byalocalact,  15  C?. 9. c. 50l, aetcfal 
parishes  were  united  for  the  porposes 
of  the  relief  of  the  poor,  and  a  board 
of  guardians  was  constttiited  lor  the 
united  district,   with   full  powen  for 
maintaining,  relieving  and  employing 
the  poor ;  repairing  and  enlarghig  work* 
houses;  layug  rates  for  the  purposes 
of  the  act  on  the  rateable  property  in 
Che  district' ((fotin^isbing  each  pansh]; 
binding   poor    children     apprentices; 
taking  bastardy  bonds ;  and  granting 
parish  certificates :  and  it  was  provided 
that  no  poor  rate  was  to  be  laud  in  the 
several  parishes  or  either  of  them,  other 
than  was  directed  by  the  act ;  tbit  no 
settlement   appeal  should    be   made, 
prosecuted  or  defended  by  any  of  the 
churchwardens  or  overseers  of  the  8»> 
veral  parishes  without  an  order  of  the 
guardians;  that  the  aict  should  not  be 
construed  to  alter  the  laws  then  sub- 
ttsting,  respecting  the  removal  of  the 
poor,  between  any  parish  or  place  with- 
out the  district,  and  any  of  tne  parishes 
within  the  same,  but  such  laws  should 
continue  in  force,  except  in  the  case 
of  certificates  *and  appeals  (as  above); 
and  that  all  costs  which  should  accrue 
to  any  of  the  parishes  thereby  united, 
from  the  prosecution  or  defence  of  any 
settlement  appeal,^  should  be  defrayed 
out  of  the  rates  to  be  raised  by  virtue 
of  the  act. 

An  ordqr  was  obtained  for  the  re* 
moval  of  a  poor  person  from  one  of 
the  united  parishes  to  a  parish  out  of 
the  district.  And  a  copy  of  the  order 
and  examinations  and  a  notice  of 
chargeability  was  signed  and  sent  to 
the  overseers  of  the  last  mentioned 
parish,  not  by  the  churchwardens  and 
overseers  of  tlie  removing  parish,  but 
by  three  guardians  of  the  united  dis- 
trict, both  the  notice  and  order  stating 
that  the  pauper  was  chargeable  to  the 
removing  parish. 

Held,  that  the  guardians  of  the  united 
district  were  not  officers  of  the  several 
{Parishes  comprised  therein,  and  that 
the  notice  of  chargeability  was  insuf* 
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ficient.    Regma  t.  Lamkethj  OuardioM 

of,  515. 

5.  Of  parishes  united  under  local  act, 

when  not  officers  of  the  parishes,  513. 

Ant},  2. 

III.  Parish  officers. 

1.  Acts  by  the  majority,  500.  Pott, 
XIV.  2. 

2.  Notices  by,  500,  506.  Poti,  XIV. 
2.    XXV.  1. 

5.  Si^ature  by,  506.    Pott,  XIV.  2. 

4.  Signature  for,  by  another  person ; 
shewing  authority  aliunde  506.  Post, 
XIV.  2. 

5.  Guardian  of  union,  is  not,  506,  515. 
^       AfUe,\l.2.    Pott,X\V.2. 

6.  Of  parish,  513.    Ani^^  II.  2. 

7.  Their  agency.    Pott,  VIII. 

IV.  Churchwardens  and  overseers. 

1.  Effect  of  one  of  the  body  being  de 
facto  both  churchwarden  and  over- 
seer, 640.    Pott,  XXIV.  2. 

2.  What  they  may  do  notwithstanding 
defect  in  title,  640.    Pott,  XXIV.  2. 

5.  Title  how  not  questioned,  640. 
Pott,  XXIV.  2. 

V.  Assistant  overseer. 

Complaint  by,  901,  907.  Pott,  XII. 
5,4. 

VI.  Worithouse. 

Out  of  parish ;  relief  in,  872.  Pott, 
XXIII.  5. 

VII.  Expenditure  of  money. 

Authority  inferred  from  previous  con- 
duct, 66.    Pott,  XXIX. 

VIII.  Agency. 

1.  Inference  of  authority  to  expend 
money  from  previous  conduct,  66. 
Pott^XXJX. 

2.  Signature  by  agent,  506.      Pott, 

xxV.  1. 

5.  Of  parish  officers  informally  ap* 
pointed,  640.    Pott,  XXIV.  2. 

4.  Of  parish  officers  in  naatters  of  ap- 
peal, 912.    Pott,  XXL  2. 

IX.  Overseers'  accounts. 
1.  Audit  by  justices. 

The  authority  of  justices  in  petty 
sessions  to  audit  the  accounts  of  over- 
seers,  under  stat.  50  G,  J.  e.  49.  #•  U 


b  not  taken  away,  as  to  any  portion  of 
such  accounts,  by  stat.  4  &  5  }V,4. 
c.  76.  f.  47.;  and  the  justices  may  al- 
low items,  which  have  been  disallowecf 
by  the  auditor  under  the  latter  statute 
at  his  quarterly  audit. 

On  motion  for  a  mandamus  to  jus- 
tices, the  Court,  if  they  doubt  whether 
the  writ  should  or  should  not  be 
granted,  will  not  direct  it  to  issue 
merely  in  order  that  the  justices  may 
make  a  return,  and  be  protected  by 
stat.  6  &  7  Fict.  c,  67.  i.3.,  if  a  per- 
emptory mandamus  should  issue  and 
be  obeyed. 

And,  where  a  mandamus  is  directed 
to  justices,  they  ought  not  to  make 
a  return  insteacl  of  obeying  the  writ, 
merely  to  gain  the  protection  of  the 
statute.  Megma  v.  Dartmouth,  Earl, 
878. 

2.  Dutress  warrant  for  balance,  878. 
Ante,  1. 

X.  Subdivision  of  parish  into  townships. 

That  part  of  the  parish  of  Halet* 
owen,  wnich  lay  in  ShroptMre,  con- 
sisted of  several  townships,  H^  O.,  and 
others,  but  maintained  its  poor  out  of 
a  common  fiind,  administered  by 
officers  for  the  whole  of  that  part  of 
the  parish.  Afterwards,  in  obedience 
to  a  mandamus,  separate  appointments 
of  overseers  were  made  for  the  re- 
spective townships,  and  each  then 
maintained  its  own  poor.  Before  the 
subdivision,  a  pauper  was  settled  in 
the  Shropthire  dbtrict  o£  Haletowen, 
by  a  hiring  and  service  in  township 
jfl.  Held,  that  he  was  not  therefore 
removeable  to  township  H,  as  the  place 
of  his  settlement,  when  overseers  were 
appointed  for  that  place.  Regjma  v. 
Hnnnington^  2  7  J. 

XI.  Maintenance  by  relations. 

1.    An  order  of  maintenance  under 

stat.  59  (x.  5.  c.  12.  t.  26.,  directing 

payments  to  be  made  so  long  as  the 

poor  person  shall  be  *  chargeable  " 

IS  bad ;  the  word  '*  chargeable  "  not 

being  equivalent  to  the  words  **  not 

able  to  work,"  used  in  the  statute. 

An  order  for  maintenance  of  paupers 

by  a  relation,  if  it  direct  an  entire  sum 

to  be  paid  for  the  maintenance  of 

three,  so  long  as  three  shall  be  charge- 
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able,  u  bid  m  to  all.    In  re  Morten^  \ 

591. 

S.  Order  bad  in  (>art,  5dl.    Ant\^  \ . 

3.  Duradoo,  59J.    Anik^  1. 

XII.    Remoral :   complaint    by   parish 
officen. 
1.  Need  not  be  in  writiag,  ess»    Post, 

9.  Bf  one  mdk  authority  of  ail. 

Under  sut.  1 J  &  14  C.  S.  c.  12.  #.  1^ 
the  complaiot  upon  which  an  order  of , 
remoTal  it  made»  need  not  be  in  writ- 
ing.   Therefore,  where  a  written  com-  | 
plaint  was  made  to  the  removing  jus- 
tice!, si^ed  by  onl^  one  overseer,  and 
purpKirting  to  be  his  complaint,  but  it 
was  shewn  at  sessions  that  the  com-  ! 
plaint  was  in  fact  made  with  the  con-  | 
curreoce  of  all  the  parish  officers,  this^^ 
was  held  to  warrant  an  order  of  re-' 
moval,  purporting  to  be  made  on  the 
complwnt  of  the  overseers,  though  it 
did  not  appear  that  evidence  of  such 
concurrence  had  been  laid  before  the 
removing  justices. 

An  examination  stated  a  hiring  ami 
service,  and  relief  given  by  the  ap- 
pelant pariiih  during  the  pauper's  re> 
sidence  elsewhere.  The  appellants,  in 
their  notice  of  grounds  ot  appeal,  al- 
leged that  the  pauper  never  acquired 
a  settlement  in  the  appellant  parish 
by  such  hiring  and  service,  *'  or  by  any 
other  means."  At  the  trial,  the  re- 
spondents  proved  only  the  relief. 

Held  that  the  appellants,  in  answer^ 
were  entitled,  under  their  notice,  to 
shew  that  the  relief  was  given  by  mis- 
take, and  that  the  respondents  had 
subsequently  relieved  the  pauper  while 
resident  in  their  parish.  Regina  v. 
Bedmgham,  Q5Z, 

.7.  By  assistant  overseer :  what  course 
the  sessions  ought  to  take  on  ap- 
peal. 
If  the  complaint  on  which  paupers 

are  removed   purports  to    be    "  the 

information  and   coinnlaint  of  7^  J?., 

assistant  overseer,"  witnout  any  further 

statement  as  to  the  complainant,  und 

copies  of  the  order  of  removal  and  ex- 

luninations  are  transmitted  by  the  re- 
moving parish  according  to  stat.  4  & 

5fr.4;  C.76.  x.  79., 
Qwgre^  whether  the  sessions,  on  ap-  AM^  4. 


peal,  may  at  once  tremt  the  compbio 
as  made  without  siiith<iritj,  and  oa  Iks 
ground  quash  the  order  of  removal,  c 
whether  they  mutt  receive  evideuci 
if  tendered,  to  shew  that  the  assistaa 
overseer  was  in  fact  authorised  to  la 
the  oomplaiiit. 

The  examinations  on  which  sn  ordc 
of  removal  was  made  stated  that  th 
pauper  came  to  live  with  1^.,  as  a  fiin 
servant :  that  he  was  not  engaged  fc 
any  particular  time,  but  that  B.  fouo 
him  ixMund,  washing,  lodging  and  dotbc 
fur  so  long  a  time  as  he  staid:  thi 
pauper  continued  in  B.*%  terrice  i 
that  manner,  without  leavings  for  thre 
years,  during  all  which  time  he  live 
and  slept  on  the  farm ;  that  there  neve 
was  any  other  agreement  come  to,  be 
B,  found  pauper  in  board,  washiof 
clothing  and  lodging  during  the  sak 
service. 

Held,  that  the  examinations  did  so 
shew  any  hiring,  and  were  tberefon 
insufficient.    Regma  v.  CaUerali,  901. 

4.  By  assistant  overseer  of  union,  a 
such,  whether  bad  on  the  face. 

If  the  complaint  on  which  paupen 
are  removed  purports  to  be  **  the  in- 
formation and  complaint  of  2>^  general 
assistant  overseer  of  the  poor  of  the 
Preston  union,"  of  which  ttie  removing 
township  is  part,  without  any  further 
statement  as  to  the  complainant,  and 
copies  of  the  order  of  removal  and  ex- 
aminations arc  transmitted  by  the  re^ 
moving  parish,  according  to  staL  4  & 
5  /r.  4.  c,  76.  *.  79.,  Qtuere,  whether, 
on  appeal,  it  be  ground  of  objection 
that  the  complaint  was  made  b>  a  per- 
son not  appearing,  on  the  face  of  the 
document,  to  have  any  aothorit}*  ? 

SeniUe,  per  PatUton  J.,  that,'  if  the 
sessions,  on  hearing  evidence,  have 
confirmed  the  order,  this  Court  may 
presume  that  an  authority  in  fact  was 
proved. 

If  pauper  in  his  examination  states 
that  he  took  a  house  ior  a  vearat  19/-, 
and  resided  &c.  and  **^  paid  rent "  fof 
the  whole  time  of  his  tcoanc>'«  thi^ 
docH  not  shew  the  house  to  have  been 
held,  and  *'  the  rent  for  the  same " 
paid,  within  stat.  59  G.  5.  c.  50.  Re* 
giM  V.  Leedi,  907. 

Presumption    of   authority,   907 
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XIIL  Removal :  examinations. 

1.  Good,  tboush  stating  an  enential 
fact  only  inferentiallj,  662.  Poit, 
XX.  7. 

S.  Bad,  for  insufficiently  o^gatt?ing 
marriage,  669.  n.    Pati,  XX.  5. 

J.  Bed,  for  not  shewing  hiring,  901. 
Ai^e,  XII.  9. 

4.  Bad,  ibr  not  ibewiog  payment  of 
the  rent,  but  only  of  rent,  907. 
Anti,Xll4. 

5.  Bad,  for  not  shewing  consent  of 
wife  to  her  separation  from  husband, 
916.    Posi,Xy. 

6.  Heading :  sufficient  description  of 
subject  of  inquiry,  9 1 6.    Pott^  XV. 

7.  See  also  grounds  of  appeal.  Post, 
XXV. 

XIV.  Removal:  chargealnlity;  notice  of 
chnrgeability. 

1.  What  is  chargeability,  591.  Ante, 
IV. 

2.  Notice,  by  whom  sent. 

Under  stat.  4&  5  1^.4.  e.  76.  #.79., 
notice  of  chargcability  must  proceed 
from  a  majority  of  the  parish  officers, 
or  tliree  guardians  at  least,  of  the  re- 
moving parisli. 

Whether  the  notice  on  the  face  of 
it  must  shew,  by  the  signatures  of  the 
parties  or  otherwise,  that  it  does  pro- 
ceed from  such  a  majority,  &c.,  quuere. 
Begma  v.  Wettbury^  500. 

5.  What  it  must  shew  on  the  face  of 
it,  500.     Ante,  2. 

4.  Signed  by  guardians  of  parish,  suf- 
ficient, 515.     Ante,  II.  2. 

5.  Signed  hy  guardians  of  district  of 
parishes  msufficient,  515.  Ante, 
11.2. 

XV,  Removal :  wife  from  husband. 
Consent  to  separation. 

Assuming  that  a  wife  may  be  re- 
moved to  her  maiden  settlement  with- 
out her  husband  by  consent  of  both, 
such  consent  is  not  to  be  inferred  from 
examinations  of  tlie  husband  and  wife 
taken  at  the  same  time  before  the  re- 
iDovins  justices,  in  which  the  husband 
states  his  consent,  and  the  wife  says 
nothing  on  the  subject. 

VOL.  V.  N.8. 


The  first  examination  purported,  by 
the  headioj^,  to  be  taken  by  the  jus- 
tices touching  the  settlement  of./.  M^ 
the  husband :  other  material  ones  pur- 
ported to  be  taken  **  at  the  time,  place* 
and  in  manner  afbresaid  :**  bot  one  of 
these  related  entirely  to  the  wife's 
maiden  settleoient,  and  the  order  re- 
moved her  and  her  children,  and  not 
the  husband.  Held,  that  the  examin- 
ations were  not  on  that  account  objeo- 
tionabie,  on  apfteil  against  the  order. 

The  examinatiom  stated  tbM  the  hus- 
band and  a  parnfa  officer  had  cfillgently 
enquired  in  all  Kkety  places  for  the 
hosoand's  settlement,  but  had  »ot 
found  any,  and  believed  he  had  none. 
Held,  that  the  search  was  sufficiently 
stated,  and  that  the  examinationi  were 
not  defective  for  omitting  to  shew  with 
more  certainty  that  the  husband  had 
not  a  settlement  in  Scoiiand,  IreUmd^ 
The  Ide  of  Man,  frc,  to  whidl  he  and 
his  fiiniily  might  have  been  removed 
under  stat.  59  O.  S.  e.  12.  t.  S5.  Be- 
gina  y.  Leedt,  916. 

XVI.  Removal :  parent  and  child. 

1.  Children  within  age  of  nurture. 
The  rule,  that  a  child  within  the  age 

of  nurture  cannot  be  tmrated  from 
the  mother  by  order  of  removal,  is 
established  for  the  benefit  of  the  child, 
and  therefore  cannot  be  dispensed  with 
by  the  mother's  consent. 

A  woman  having  children  by  a  first 
marriage,  born  in  parish  B.  married 
again ;  her  husband  was  nnableto  main- 
tain the  children;  and  the  family  became 
chargeable  to  parish  A,  The  mother 
consented,  and  wished  that  the  chil- 
dren, then  in  the  workhouse  otA,,  and 
being  within  the  age  of  nurture,  should 
be  removed  to  their  own  parish ;  and 
two  justices  thereupon  made  an  order 
for  removing  them  to  B,,  which  the 
sessions  on  appeal  confirmed,  subject 
to  a  case.  This  Court  quashed  the 
orders.    Begina  v.  J^trmtfigAaiii,  210. 

2.  Consent,  210.    Anti,  1. 

XVII.  Settlement,  generally. 

1.  Effect  of  subsequent  division  of 
parish  into  townships  maintaining 
their  own  poor,  275.    Anie^  X, 

2.  Extinction,  275.    Ant},  X. 

5.  Efiect  of  general  traverse  of,  655. 
Ant},  XII.  2. 

52 
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XVItt.  Bettkmtnt!  wife's  muden  set- 
tlement. 

1.  What  search  for  husband's  settle- 
ment Buffident,  916.    Afdi,  XV. 

a.  Heading  of  the  examinations^  916. 

XDL  Settlement  by  apprenticeship. 

1.  What  statement  suffident  to  ex- 
clude the  inference  of  a  binding  by 
the  parish;  covenant  indenture, 
484.    Po#/,  XXII.  1. 

S.  What  statement  sufficient  to  shew 
that  an  instrument  has  been  de- 
stroyed. Regjina  y.  Cumberwarth 
Haff,  488. 

XX.  Settlement  by  hiring  and  senrice. 

1.  Completion  of  service  before  ^14th 

AwgitU  1854. 

Pauper  being  hired  as  a  yearly  ser- 
yant  on  30th  November  18S8,  continu- 
ed to  serve  under  the  hiring  till  1837. 
On  'the  30th  November  1833,  and  for 
forty  previous  days,  she  resided  in  the 
parish  of  SU  Pancrtu,  In  March  1834, 
and  thence  till  1837,  she  resided  in 
St.  Mtuyiebone.  Held  that,  by  the 
operation  of  stat.  4  &  5  FF.  4.  c.  76. 
#.  65.,  she  was  lettled  in  St.Ptmcrat 
and  not  in  St,  Marylebone,  Regma  y. 
St.  PancraSf  13. 

^  Continuing  contract,  13.    Ante,  1. 

3.  Subsequent  subdivision  of  parish, 
275.    Ante^  X. 

4.  Exceptive  hiring:  evidence  of  cus- 
tom to  explain  written  contract. 

Pauper  agreed  in  writing  to  work  for 
B.  4*  ^*  ui  their  trade.  The  written 
terms  were,  that  pauper  and  others  en- 
gaged "  to  serve  B,  4*  Co,  from  1 1  th  No- 
vember IBlSto  inhNovember  1817,at 
prices,"  &c ;  "  to  lose  no  time  on  our 
own  account,  to  do  our  work  well,  and 
behave  ourselves  in  every  respect  as 
good  servants." 

On  the  trial  of  an  appeal  raising  the 
question  of  settlement  by  a  year's  ser- 
vice under  such  hiring,  it  appeared 
that  pauper  had  occasionally  absented 
himself  on  holidays  during  the  year. 

Held,  that  a  witness  might  be  a^ed 
whether  it  was  not  the  custom  of  per- 
sons emplojred  in  the  particular  trade, 
:    under  contracU  like  mat  -of  the  pau- 


per, to  hare  certain  holiilays  in  li 
year,  and  the  Stauk^  to  themsdva, 
The  sessioiis  quashed  the  ordef:,si 
ject  to  a  case,  in  which  it  was  stat 
that  the  evidence  had  beeo  rqecti 
and  that,  if  this  Court  held  it  ada 
sible,  the  appeal  should  go  back  to  tj 
sessions  to  be  reheard.  Thu  Cov 
refused  to  send  the  case  ba<^,  m 
quashed  the  order  of  sesdons.  Begt 
V.  Stoiee  tpoa  7Veiil,303. 

5.  Omission  in  examination  to  oeg 
tive  marriage. 

A  pauper  was  removed  to  P.,  on  b 
esuunination,  in  which  she  stated  tb 
while  unmarried,  she  served  for  sewer 
years  under  a  general  hiring  in  P.  C 
appeal,  the  sessions  confimied  the  a 
der,  subject  to  a  case^  in  which  the 
stated  as  their  opinion,  that  the  en 
mination  disclosed  sufficient  evideoc 
of  a  settlement  by  hiring  and  service 
adding,  that  the  ouestion  for  this  Com 
was,  whether  it  aid  disclose  sufficieD 
evidence. 

This  Court  quashed  the  order  of  ses 
sions,  because  the  ezammatioD  did  bo 
shew  that  the  pauper  was  unmarriec 
at  the  time  of  the  contract  of  hiring 
Begina  v.  St.  Paul  Covemt  Garde* 
669.  n.2 

6.  General  hiring  not  inferred  finm 
service,  901.    Anth,  XII.  5. 

7.  Examination  i  yeariy  hiring  stated 
only  inferentially. 

Justices  removed  to  the  township  of 
P.  as  upon  a  settlement  by  hiring  sod 
service,  on  the  pauper's  examination; 
which  stated  that  he  went  to  work  st 
C's  factory  called  R,  MUl^  in  the  town- 
ship of  P.;  that  there  was  a  custom  in 
the  mill,  under  which  he  worked,  re- 
quiring the  workpeople  to  give  a  fixt- 
night's  notice  before  leairing  C.*s  em- 
ployment; that  he  remained  in  C.*i 
employment  better  than  two  years,  re- 
siding and  sleeping  in  P.;  that  the 
works  consisted  of  two  miUs;  thst, 
when  he  wanted  to  leave  the  first  mfll, 
after  working  there  a  year,  to  go  to  the 
other,  he  had  to  give  a  fbrtnighl^s  no- 
tice that,  after  woi^g  in  the  otha 
a  vear,  he  wished  to  leaver  but  was  vncA 
allowed  to  do  so  without  a  fbrtoiriit'i 
notice,  and  that  he  afterwards  kS  oi 
receiving  a  fortnig^tfa  notice  ftom.thi 
overlooker. 
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Held,  that  from  this  examination  the 
justices  might  in&rayeariy  hiring,  and 
that  the  examination  was  siiAcient, 
though  the  pauper  only  stated  the  facts 
from  which  the  inference  resnited,  anil 
not  the  fact  inferred. 

On  appeal,  the  sessions  confirmee) 
the  order,  subject  to  a  case  setting  out 
the  evidence  on  the  trial,  which  asreed 
with  the  examination  except  so  nur  as 
it  varied  in  the  following  particulars. 

Pauper  went  to  work  as  a  piecer  at 
C.'s  first  mill,  to  senre  the  person  work^ 
ing  the  mill  as  master  spinner,  who 
was  C.  The  practice  of  the  mill  is,  that 
the  piecers  assist  spinners  to  whom 
they  are  attached  :  the  master  spinner 
pays  the  spinner  the  whole  wages  in 
proportion  to  the  work  done ;  the  spin- 
ner pays,  engages  and  dismisses  the 
piecer,  without  the  master  spinner's  in- 
terference. Pauper  was  engaged  in  this 
way  at  the  first  mill,  by  a  spinner,  at 
wages  of  so  much  per  week,  paid  every 
fortnight,  a  fortnignt's  notice  ending  at 
any  week  being  required  before  quit- 
ting. The  second  mill  was  worked  by 
ilf .,  who  took  it  of  C,  had  the  sole 
management  of  it,  and  spun  by  com- 
mission for  C  at  so  much  per  hundred 
weight  of  yam  spun  :  but  the  mill  was 
under  the  supcrmtendence  and  control 
of  C*.  Pauper  engaged  with  M,  to 
work  as  a  ^mner,  and  be  paid  accord- 
ing to  the  quantity  of  work  done; 
nothing  was  said  as  to  how  long  be 
was  to  remain ;  the  same  understand- 
ing, as  before,  prevailed  as  to  notice. 
He  had  receivea  his  wages  every  fort- 
night from  ilf.'s  manager. 

Held  that,  on  this  evidence,  the  ses- 
sions were  warranted  in  finding,  if  they 
so  thought  fit,  a  yearly  hiring  to,  and 
service  with  C.     And  this  Court  con-  ' 
firmed  the  order  of  sessions,  assuming 
that  the   sessions    had  pursued    the  | 
course  proper  in  stating  a  case,  and  ^ 
therefore  intended  to  state  their  own 
finding  of  the  fkct,  subject  to  the  opi- 
nion of  this  Court  whether  the  evi- 
dence warranted  the  finding,  and  had 
not  intended  to  ask  this  Court  to  find 
the  fact.    Regina  v.  PiUkington,  662. 

S.  Inference  of  general  hiring  from  a 
contract  for  weekly  wages  and  fort- 
night's notice,  662.    Ani^,  7. 

9.  To  what  master  s  hiring  to  work  for 
servant  or  agenti  669.    Anie,7* 


XXI.  Settlement  by  payment  of  rales. 

1.  Payment  by  landlord  insufficient. 
Pbuper  occupied  premises  at  a  yearly 

rent,  under  an  agreement  by  which  the 
landlord  was  to  pay  all  rates.  The 
rent  was  higher  on  that  account  than 
it  would  otherVirise  have  been.  Pauper 
was  assessed  to  the  poor  as  the  occu- 
pier ;  but  the  landlord  always  paid  the 
rate. 

Held,  that  the  pauper  did  not  sain 
a  settlement  by  bem^  chai^  with  or 
assessed  to,  and  payme  the  poor  rate, 
under  stat.  4  W.&M.c.  11.  t.  6.,  or 
4&SW.4,  c.  76.  *.  66.  Regma  v. 
South  Kiknngton^  Si 6. 

2.  Ground  of  appeal:  allegation  of 
payment  does  not  shew  charge. 

A  certiorari  issued  to  bring  up  all 
orders  made  between  *'  The  JnhtMi' 
anli "  of  the  parish  of  M.  and  those 
of  the  parish  of  0.  An  order  of  ses- 
sions was  returned,  made  on  appeal 
by  **  The  churchwardem  and  overseers** 
of  M.  against  an  order  of  removal 
from  O.  to  M. 

Held,  no  variance. 

A  statement,  in  grounds  of  appeal, 
that  the  pauper  bacame  tenant  of  a 
house  &c.,  occupied  it  for  seven 
months,  and  ^  pmd"  the  parochial 
rates  or  taxes  in  respect  of  such  house, 
does  not  shew  a  settlement  by  being 
charged  with  and  paying  public  taxes, 
&c.,  within  stat.  3Sc4W.&  M.c.ll. 
s.  6.     Regjma  v.  St.  Oiavt^s,  912. 

XXII.  Settlement  by  renting  a  tene- 
ment. 

1.  By  renting  the  feeding  of  a  cow : 
what  statement  insuffiaent. 

The  examination  of  a  pauper  stated 
that,  when  fourteen  years  old,  he  **  was 
put  out  an  apprentice  by  covenant  in- 
denture" to  A.  B,  for  seven  years,  and 
went  to  and  resided  with  him  in  C. 
under  the  indenture  for  five  years, 
when  pauper's  brother  purchased  his 
time  out,  and  the  indenture  was  de- 
stroved. 

Held  that,  for  the  case  of  a  common 
binding,  this  statement  was  sufficiently 
particular;  and  that  it  was  not  to  be 
inferred  from  the  language  used  that 
the  binding  might  have  been  by  a 
parish. 

8z  2 
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The  notice  of  grounds  of  appeal 
stated  that  the  pauper  in  1812*'  rented 
and  occupied  *•  a  •*  tenement  *'  in «« 2>." 
consisting  of  the  keeping  or  feeding  of 
a  cow,  of  which  he  was  the  owner,  by 
and  OD  the  land  and  premises  of  J.  If. 
for  one  whole  year,  and  which  was  of 
the  value  of  lo/.  a  year  at  least,  and 
for  which  he  paid  J.  H,  4s,  a  week 
during  the  whole  year. 

Held,  that  the  pauper  did  not  ap- 
pear by  this  statement  to  have  en* 
joyed  such  an  interest  in  the  profit  of 
land  as  entitled  him  to  a  settlement 
in  D,  Regina  v.  Cumberworth  Half^ 
484. 

S.  ExaminatioQ  bad  for  not  shewing 
payment  of  the  rent,  907.  Aui^, 
XII.  4. 

J.  Payment  of  rates  by  landlord,  216, 
Jnic,XXLu 

XKIII.  Settlement,  as  evidenced  by  re- 
lief. 

1.  When  mistake  may  be  shewn  under 
general  traverse,  655,   Anti^  XII.  s. 

2.  When  subsequent  relief  by  respond- 
ents may  be  shewn  under  general 
traverse,  653,    Anie,  XII.  2. 

3.  Relief  in  parish  workhouse  locally 
situate  out  of  parish. 

Relief  given  by  parish  officers  in  a 
place  out  of  their  parish,  but  where 
the^,  by  contract,  have  their  paupers 
maintained,  is  the  same  in  lepil  effect, 
as  to  settlement,  as  relief  within  the 
parish,  and  is  therefore  not  prima  facie 
evidence  that  the  pauper  is  settled  in 
the  relieving  parish. 

Although  it  do  not  appear  that  such 

f)lace  was  parish  property,  or  estab- 
ished  according  to  any  statute  for 
building  or  providing  parish  houses. 
Jiegina  v.  St,  Giics  in  the  Fields,  872. 

XXIV.  A|)pcal  against  order  of  removal : 
notice  of  appeal. 

1.    Description    of    order    appealed 

against. 

Notice  of  appeal  against  an  order 
of  removal  described  the  order  by  its 
contents,  but  did  not  state  the  names 
of  the  removing  justices.  On  the  trial 
of  the  appeal  this  was  argued  as  a  pre- 
liminary objection;  and  the  sessions, 
without  further  hearing,  confirmed  the 


order,  subject  to  the  opinion  of  this 
Court  on  a  case,  which  tabmitted,  as 
the  point  for  decision,  whether  the 
notice  was  defectiTe  for  the  reason 
above  OMntioned;  directing  that,  if 
this  Court  held  the  notice  good,  the 
case  should  be  sent  back  to  the  ses- 
sions, to  be  heard  on  the  merits. 

This  Court  overruled  the  objection 
without  aignment,  and  allowed  the 
case  to  go  t»ck  to  thesetsions.  Bcgima 
V.  WesthougktoHj  SOO. 

2.  What  parish  officers  may  give: 
the  same  person  churchwarden  and 
overseer. 

A  pauper  having  been  removed  to 
parish  A.t  by  an  oraer  directed  to  the 
churchwardens  and  oTerseers  of  A., 
notice  of  appeal  and  grounds  of  i^ipeal 
was  servea,  purporting  to  be  si^ied 
by  M,  **  churchvrarden,"  and  M,  and 
N,  •*  overseers.**  Two  churchwardens 
had  been  appointed,  of  whom  M,  was 
the  survivor;  M.  and  i^.  had  also 
been  appointed  the  only  overseen; 
but  which  appointment  took  place 
first  did  not  appear. 

Held,  that  the  appellants  were  en- 
titled to  be  heard  upon  this  notice. 
Regina  v.  Leominster^  640. 

XXV.  Appeal  against  order  of  removal : 
statement  of  grounds  of  appeal. 

1.  Signature  by  majority. 

Notice  of  grounds  uf  appeal  against 
an  order  of  removal  was  sign^  by 
fK.  i?.,  churchwarden,  and  T,  G,  ower- 
seer 2  also  by  W,  P.  U,  «  for*'  W,  H^ 
who  was  a  churchwarden ;  and  by  J.  E^ 
**  guardian.'*  The  parish  had  two 
churchwardens,  two  overseers,  and 
one  guardian,  and  was  part  of  a  union 
formed  under  sUt.  4  &  5  IT.  4.  r.  76. 
Held,  that  the  notice  of  grounds  was 
insufficient  under  stat.  4  &  5  W,  4. 
c.  76.  «.  81.,  for  that  the  signature  of 
W.  P,  H,  for  W.  H.  could  not  avail, 
no  evidence  of  authority  appearing: 
and  J,  E,9  as  guardian  of  a  union,  «as 
not  guardian  of  the  appellant  parish, 
and  was  therefore  not  competent  to 

I     sign  under  sect.  81,    Regma  v«  Sturey 

■      Justices^  506. 

2.  Signature  by  agent :  shewing  autho- 
rity, 506.    Anie,  1. 

5.  Signature  by  guardian  of  union  in- 
sufficient, 506.    Anti,  K 
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4.  General  traverse :  relief  shewn  to 
have  been  given  by  mistake,  655. 
Anii,  XII.  2. 

5.  Setting  up  settlement  by  taxation, 
bad  as  alleging  payment  but  not 
charge,  919.    Ante,  XXI.  2. 

6  See  also  Examinations,  Anle,  XIII. 
XXVI.  Appeal  against  order  of  removal. 
1.  Jurisdiction  to  enter  appeal  and 

eonfirm  order. 

On  notice  of  an  order  removing 
paupers  from  S,  to  C,  the  overseers  of 
C,  gave  notice  of  appeal,  which  they 
afterwards  countermanded,  reserving 
the  right  to  appeal  when  the  paupers 
should  be  actually  removed.  At  the 
following  sessions  the  overseers  of  5., 
according  to  the  alleged  practice  of 
the  sessions,  entered  an  appeal  against 
the  order,  as  by  the  overseers  of  C, 
but  without  their  knowledge  or  con- 
sent; and  thereupon  the  order  was 
confirmed  with  costs.  More  than  six 
months  after  the  confirmation,  the 
pauper  was  removed  to  C;  where- 
upon the  overseers  of  C  applied  at 
the  next  sessions  to  erase  the  entry  of 
the  previous  appeal  and  order,  and  to 
enter  their  appeal  aj^inst  the  order  of 
removal.    Tne  sessions  refused. 

Held  that,  although  the  sessions 
ought  to  have  entered  and  heard  the 
second  appeal,  they  could  not  erase 
the  previous  entry  without  the  au- 
thonty  of  this  Court ;  and  that,  the 
entry  of  the  first  appeal  and  order 
thereon  being  irregular  and  without 
jurisdiction,  and  likely  to  prejudice  C. 
on  a  future  appeal,  a  mandamus  was 
rightly  issued  on  the  prosecution  of 
the  overseers  of  C  to  erase  it  from  the 
records. 

The  Court,  in  its  discretion,  refused 
to  order  the  respondents  to  pay  the 
costs  of  the  mandamus,  and  of  a  pe- 
remptory mandamus  after  argument 
on  the  return,  though  it  appeared  that 
the  return  had  been  supported  on 
their  behalf  and  not  that  of  the  jus- 
■  tices;  inasmuch  as  the  entry  was  made 
by  the  error  of  the  justices,  and  in 
conformity  with  a  practice  which  had 
long  prevailed  at  the  sessions. 

.  Semble^  that  the  Court,  under  stat. 

1  W,4,  c.  21.,  had  power  to  order  the 

.  respondents  to  pay  the  costs,  including 

those  of  both  writs,  though  it  was  not 


expressed  on  the  return,  according  to 
sect  4.,  that  such  return  was  made  on 
behalf  of  the  respondents.  Regtna  v. 
JVesi  Riding,  Justices,  1. 

2.  Erasure  of  former  entry,  AtUe,  1. 

5.  The  inhabitants  are  the  parties,  the 
parish  officers  their  agents,  912. 
Ante,  XXI.  2. 

XXVII.  Appeal  against  order  of  removal : 
costs. 

Respondents'  remedy  where  appeal 
abandoned  before  entry,  1.  Antij 
XXVI.  J. 

XXVIII.  Bastardy. 

1.  Application  against  putative  father: 
order  for  costs  on  dismissal  of  Uie 
application. 

Under  stats.  4  flc  5  JT.  4.  c.  76.  t.  75. 
and  2  &  3  Vict,  c,  85.  s.  1.,  the  guarter 
sessions  of  the  West  Riding  or  York' 
shire  made  an  order,  reciting  that  the 
parish  officers  of  a  township  in  that 
riding  had  applied  at  petty  sessions  for 
an  order  of  maintenance,  and  that  the 
party  against  whom  the  application 
was  made  had  declared  himself  de- 
sirous that  the  charge  should  be  de- 
termined at  quarter  sessions;  and 
adjudged  that  the  application  should 
be  dismissed,  and  the  parish  officers 
pay  the  costs  of  opposing  it. 

1.  Held  to  be  no  objection  to  the 
order,  that  it  did  not  appear  when  the 
child  was  born. 

2.  Admitted  that,  as  a^nst  the  pa- 
rish officers,  it  must  be  mtended  tnat 
the  township  supported  its  own  poor. 

J.  Held,  that  the  parish  officers 
could  not  object  that  the  township 
might  be  part  of  a  union,  and  that  the 
guardians,  if  so,  were  the  proper  par- 
ties to  the  proceeding;  first,  semble, 
because  the  parish  officers,  who  were 
the  applicants  for  the  order  of  main- 
tenance, must  be  presumed  to  know 
the  fact;  secondly,  at  any  rate,  be- 
cause, in  the  absence  of  any  allegation, 
it  could  not  be  presumed  that  there 
was  a  union  comprehending  the  town- 
ship. 

4.  and  5.  The  order  of  quarter  ses- 
sions stated  that  the  township  above 
mentioned  was  situate  within  the  divi- 
sion of  5.,  in  the  West  Riding;  that  at 
the  petty  sessions  holden  at  Bamtlew, 
in  and  for  the  said  division  of  S,^  the 
3S  S 
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application  was  made  to  the  justices  of 
^e  peace  holding  such  petty  sessions; 
.  that  the  said  jmtices  adjourned  the 
hearine  to  a  certain  day;  and  that,  on 
such  cby,  the  party  appeared  before 
the  jusUces  m  petty  sessions  bolden  at 
Bamtley  aforefaid,  and  declared  &c. 
Held,  that  it  sufiEiciently  appeared  that 
the  justices  at  petty  sesaons  were  jus- 
tices of  ^e  West  Riding,  and  that 
BamdeVf  to  which  thev  had  adjourned, 
was  within  the  West  Hiding. 

6.  The  order  did  not  shew  that  any 
application  had  been  made  for  the 
costs.  Held  no  objection,  inasmuch 
as  it  app^u^  that  the  parish  officers 
had  applied  for  the  order  of  main- 
tenance.   Regma  v.  Ard»ley,  71. 

3.  Against  party  who  had  no  right 
to  make  the  application. 

Parish  officers  applied  for  an  order 
of  maintenance  under  stat.  2  &  5  Vict, 
e.  85.  #.  1. ;  and  the  person  charged  as 
putative  faUier  removed  the  application 
to  quarter  sesdons  under  sect.  5.  On  the 
opening  of  the  case  at  sessions,  it  was 
objected  that  the^  applicants  were  the 
overseers  of  a  oarish  formine  part  of  a 
union  under  a  local  act,  andtne  guar- 
dians of  such  union,  and  not  the  parish 
officers,  were  the  parties  authorized  to 
app];^.  The  sessions,  on  this  ground, 
dismissed  the  application,  but  without 
costs,  thinking  tney  had  no  jurisdiction 
to  grant  them. 

On  motion  for  a  mandamus  to  enter 
continuances,  and  award  costs:  Held, 
that  the  application  had  been  suffi- 
ciently heard  to  warrant  granting  costs 
under  stat.  4  &  5  fT.  4.  c.  76.  t.  73.; 
and  that,  although  the  overseers  were 
not  the  proper  parties  to  apply  for  the 
order  ot  maintenance,  yet,  having  so 
applied  they  were  liable  to  costs.  Re- 
gina  V.  Exeter^  Recorder^  342, 

XXIX.  Vi^rants. 

Constable's  expenses  by  whom  to  be 

defrayed. 

A  superintendent  constable,  ap- 
pointed for  a  division  comprehending 
•  the  parish  of  C,  under  stats.  2  &  J  FicL 
c,  95.  and  9  &  4  Vict.  c.  88,  expended 
money  in  fees  to  the  justices'  clerk  in 
respect  of  vagrants  apprehended  in  the 
parish  of  C  The  parish,  for  many 
'  yean  before  diose- statutes  passed,  bad 
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defrayed  such  expenses  when  incuired 
by  the  parish  constables* 

Held,  that  the  parish  was  liable  for 
the  expenses,  inasmuch  as  stat.  2  & 
3  Vict,  i,  95.  «.  8.  put  such  constables 
in  the  situation  of  parish,  constables, 
and  therefore  authority  might  be  in- 
ferred, from  the  previous  conduct  of 
the  parish,  to  make  the  dbbarsemcnti 
in  question. 

And  that  these  were  not  to  be 
deemed  extraordinaiy  expenses,  within 
the  meamng  of  stat.  S  &  3  Fie/,  c.  93. 
«.  18.,  so  as  to  be  payable  by  the  (fivi- 
sion  under  stat.  3  &  4  VicL  c,  88.  Re*- 
gina  V.  Chdmrford^  66. 

XXX.  Evidence. 

1«  Declarations  by  rateable  inhaUtaDts, 
187.    Evidence^  IX.  1. 

2.  Declarations  by  authorised  official 
agents,  187.    Evidence,  DC  1. 

3.  Custom  of  trade,  in  explanation  of 
written  contract,  303.    ifii/e,XX.4. 

XXXI.  Spedal  case. 

1.  Notice  of  certiorari :  affidavit,  soi. 
Certioran^Vf .  1. 

2.  Sendii^  back  to  sessions,  300, 305. 
Ante^  aX.  4. 

3.  This  Court  roust  not  be  asked  to  find 
facU,  662.     AfUi,  XX.  7. 

4.  Finding  of  sessions  construed  so  as 
to  make  their  question  a  proper  one, 
662.    i<ii^,  XX.t. 

XXXII.  Certiorari. 

1.  To  bring  up  orders  between  ^  the 
inhabitants"  of  the  two  parishes: 
order  returned  between  the  "church- 
wardens and  overseers  **  &c.,  no  va- 
riance, 912.     Ante,  XXJ.  2. 

2.  Notice  and  affidavit.     Certiormru 

PORT. 
1.  Creation  of. 
1.  Right  of  Crown. 

In  an  action  by  the  corporation  of 
Exeter,  for  petty  customs  and  port 
duties,  payable  on  goods  landed  at 
TdgMmndh^  the  plaintiffi,  to  shew  the 
receipt  of  such  dues  in  former  times, 
produced  a  series  of  accounts- purport - 
m|  to  be  of  the  receipts  by  the  re- 
ceivers of  the  dty.    It  was  proved  that 
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the  recdven*  accounts  were  regularly 
audited,  and  that  no  one  could  (at  the 
time  to  which  the  evidence  related)  be 
mayor  till  he  had  been  receiver  and 
hiMi  hb  accounts  audited.  Down  to  a 
certain  time,  the  accounts  were  not 
dgned  at  all ;  afterwards  they  were  re- 
gularly signed  by  the  auditors  only. 
One  entry  of  the  latter  class  stated  the 
receipt  by  J?.,  a  receiver,  of  a  sum  for 
town  dues  from  W.;  and,  with  thu 
entry,  was  found  a  paper  stating  that 
fK.  had  recdved  a  sum  for  town  dues, 
almost  exactly  corresponding  with  that 
stated  in  the  entry,  and  at  the  time  of 
which  it  bore  date.  No  evidence  was 
given  as  to  the  handwriting  of  the  lat- 
.  ter  paper.  B»  and  W.  were  both  dead» 
The  documents  were  more  than  thirty 
years  old.  No  one  of  them  stated  the 
receipt  to  be  **  by  me;'*  but  the  third 
person  vras  used.  Held,  that  all  the 
documents  were  admissible  evidence. 

The  Crown  is  entitled  (except  where 
vested  rights  would  be  interfered  with) 
to  create  a  port  for  the  landing  of 
goods,  and  to  assign  its  limits,  though 
the  soil  be  in  a  subject :  and  such  cre- 
ation is  a  good  consideration  for  the 
receipt  of  petty  customs  and  port  dues 
throughout  the  port  so  assigned.  And 
such  petty  customs  and  port  dues 
might,  in  ancient  times,  be  granted 
away  by  the  Crown. 

The  plaintiiB  proved  a  grant  of  the 
town  to  them,  by  the  Crown  in  fee 
farm;  and  it  was  not  disputed  that 
they  were  owners  of  a  port  of  some 
extent,  with  some  dues;  they  also 
proved  the  receipt,  in  fact,  of  the  dues 
for  goods  landed  at  Teignmoulh^  and 
leases  by  them  of  such  dues.  Held  to 
be  evidence  from  which  a  iury  might 
infer  that  the  port  extended  to  Teign- 
moutk^  and  that  the  dues  were  pay£le 
to  the  plaintiffs  for  goods  there  landed ; 
though  Teignmouik  is  situate  on  a  dif-  j 
ferent  river  from  Exeter^  and  the 
mouths  of  the  rivers  are  several  miles 
apart ;  and  though  no  evidence  was 
civen  of  repairs  or  other  services  per-  i 
formed  by  the  plaintiffi  at  TeigmnotUh, 
or  of  any  right  to  the  soil  Siere,  in 
themselves  or  the  Crown.  Exiter^ 
Maym^  4^.,  r.  Warren^  773. 

2.  In  alleno  solo,  77J.    AiUe,  1. 
II.  Port  dues  toad  tolls. 


1.  Consideration  for  receipt  of,  77 J. 
Anii,  1. 1. 

8.  Right  of  Crown  to  grant  away»  775. 
Anie^  L  1. 

3.  Action  for  against  oorporatioo  i^ 
gregate,  5S6.    ToUt,  1. 

ni.  Evidence. 

1.  Recdpt  of  dues,  evidence  of  extent 
.    of  port,  773.    Anii.hU 

2.  Unsigned  accounts  of  receipts  of 
port  dues,  773.    Anii^  L  1* 

S.  Accounts  more  than  thirty  years 
old,  775.    AtOS,  1. 1. 

4.  Writing  found  with  old  accounts, 
775.    AtU^  1. 1. 

POSSESSION. 

I.  Adverse:  tenant  at  wiU,  7G7«   LmUa* 
tiou,  II. 

II.  The  only  oMtter  in  issue  onder  nlea 
denying  property,  159.    TreqMu  IL 


POWER. 

I.  Distinction  as  to  leasing  power  where 
the  lessor  has  a  power,  and  where  he 
has  a  power  with  an  intent,  425.  Pott^ 

II.  Execution  of,  in  whose  favour. 

By  wife  in  favour  of  husband,  when  in- 
sufficient. 

Lands  were  settied,  in  contemplation 
of  marriage,  with  a  remabder  for  life 
limited  to  the  intended  wife,  if  she  sur- 
vived her  husband ;  and  with  power  to 
her,  if  she  survived,  by  indenture  under 
her  hand  and  seal  to  lease  **  to  any 
person  or  persons  for  any  term  or  num- 
ber of  years  not  exceeding  twenQM>ne 
years,  in  possession,  andnot  inreversion, 
remainder  or  expectancy;  so  as  upon 
every  such  lease  there  be  reserved  and 
made  payable,  during  the  continuance 
thereof,  the  most  and  best  improved 
yearly  rent  that  can  be  reasonably  bad 
or  obtained  for  the  same,  without 
taking  any  sum  or  sums  of  money  or 
other  things  by  way  of  fine  or  income 
for  or  in  respect  of  such  lease  or  leases ; 
and  so  as  none  of  the  said  leases  be 
made  dispunishable  of  waste  by  any 
express  words  tp  be.  therein  contained ; 
and  so  as  i|\  every  of  ^he  said  leases 
there  be  contained  a  clause  of  re-entry 
5  z  4 
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PRACTICE. 


PRESCRIPTION.  I.— III.  1. 


for  non^yment  of  the  rent  or  rents 
to  be  thorebv  respectiTcly  reserved; 
and  to  as  the  lessee  or  lessees,  to  whom 
sQch  lease  or  leases  shall  be  made,  do 
osaland  deliver  a  counterpart  or  counp> 
iecparts  thereof." 

The  marriBga  took  place;  the  wife 
sirnved  the  bnsbaad,  marned  again, 
and  aftec  4ha  aecond  marriage,  leased 
to  ber  second  busbaod,  who  executed 
a  cooDlernart. 

Held,  that  such  kase  by  wife  to  hua- 
band  was  not  a  good  executioB  of  the 
Tiower.   Doe  dtm*  H&rindge  ▼.  Gilbert j 


PRACTICE. 

I.  8triMng  out  pleadings  after  the  judg- 
iMat  by  defbnit,  599.    Bmd,  II.  1. 

H«'  Rule  f^nst  renewed  applications. 

.  The  general  rule  of  practice  is,  that 
*  a  party  failing  in  a  motion  by  reason  of 
S  defeot  in  his  affidavit  shall  not  repeat 
iris  application  on  an  amended  affidavit, 
shewing  no  ground  of  application  which 
might  not  have  been  presented  before. 

The  only  exceptions  which  the 
Court  will  generally  admit  are,  where 
the  amendment  consists  merely  in  cor- 
recting an  error  in  the  title  or  jurat  of 
the  affidavit. 

Where  a  motion  for  costs  of  manda- 
mus was  on  affidavit  entitled  **  The 
Queen^  on  the  prosecution,"  &c, 
against  "  The  Directors  of  The  Great 
Western  Railway  Company**  and  in 
the  body  of  the  affidavit  it  was  stated 
that  the  prosecutors  had  moved  for  a 
mandamus  against  *'  The  Directors** 
Ac,  whereas  in  fact  the  application 
had  been  made  against  **  The  Great 
Western  Railway  Company,**  and  on 
this  ground  the  rule  was  discharged. 

Held,  that  a  second  motion  for  costs 
could  not  be  made  on  an  affidavit  cor- 
rected in  the  title  and  body  as  to  the 
description  of  the  defendants,  though 
not  altered  in  any  other  material  re- 
spect. Regina  v.  Great  Western  Rail' 
way  Company,  597. 

III.  Right  to  begin. 

!•  On  cross  demurrers.    Hilton  r.  Earl 

Granville^  710. 
9.  At  Nisi  Prius,  447.    Attorney,  L  1. 

467.  n.    Replevin^  IL 


IV.  BecshoAhaiemt4fnt,  Ajfi^mfdl.  Amend- 
mesU^  ArresL  Attachutemi*  Attorm^. 
Bail.  Breach.  Cantewspt.  Costs.  Do- 
mages,  DeelarsUiou*  J^ewsurrer,  Error* 
Execnlhom*  Feigned  1mou€»  Iwqmry, 
Jndgmeni.  Kew  Trimi.  Kin  Frists. 
Prooots,  ReguUt  GemerodeOm  Momi$- 
akur.  Rule.  Scire  B'udoM.  Sumeotim. 
TriaL    Vordkt. 


PRKPBRENCE. 
Fraudulent,  1 1 5,    Bamkrstpt^  III. 


PRESCRIPTION. 
L  What  may  be  claimed  as  a  prescr^ytioo. 
Right  to  undermine  houses  in  woilui^ 
coal  mines,  701.     /*oj/.  III.  i. 

II.  Against  whom. 

Against  copyholders,  70I.  Post,  III.  1. 

III.  Unreasonable. 

1.  As  destructive  of  subject  matter. 

To  a  declaration  in  case  for  digging 
mines  near  the  foundations  of  plidmSff? 
dwe{ling  house,  without  leaTing  due 
support,  so  that  the  said  ft>undatioos 
were  injured,  and  the  dwelling  bouse 
cracked,  sank  in,  and  was  in  danger  of 
fiilUng  and  being  destroyed,  defendant 
pleaded, 

That  the  dwelling  house,  finom  time 
whereof  &c.,  was  part  of  die  manor  of 
N,,  and  was  situate  in  a  township  with- 
in the  said  manor;  that  the  Queen  was 
seised  in  fee  of  the  manor,  and  of  the 
mines,  collieries  and  seaons  of  coal 
therein;  and  that  she  and  all  those 
whose  estate  she  had  &c.,  aud  their 
tenants  and  those  to  whom  she  or  they 
have  granted  license  to  mine,  from  time 
whereof  &c.,  have  been  used  &c.,  and 
of  right  ought  &c.,  to  work  the  saki 
mines,  collieries  &c.,  under  any  mes- 
suages, dwelling  houses,  buiildin;;s  and 
lands,  parcel  of  the  manor  and  within 
the  township,  and,  for  the  purpose  of 
working  the  said  mines,  collieries  &c^ 
to  dig  and  make  under  ground  all  such 
mines,  pits  &c.  under  the  said  mes- 
suages, dwelling  houses,  buildings  and 
lands,  or  any  part  thereof,  as  nught 
from  time  to  time  be  expedient  and 
necessary  for  that  purpose,  and  out  of 
the  said  mines  &c«  to  get  the  ooala  &c. 


PKESCRIPTION,  III.  2. 


PRINCU'AL  &  SURETY.    I06l 


nnd  carry  away  and  convert  the  same, 
doing  no  more  than  necessary  for  the 
purpose  aforesaid,  and  paynig  to  the 
tenants  and  occupiers  of  the  surface  of 
lands  damaged  thereby  a  reasonable 
compensation,  when  demanded,  for  the 
use  of  the  surface,  or  any  damage  oc- 
casioned thereto  in  and  about  the 
working  of  the  mines,  collieries  &c., 
but  without  makinc  compensation  in 
respect  of  the  surmce  on  any  other 
account,  and  without  making  compen- 
sation lor  any  damage  occasioned  to 
any  messuages,  dwelling  houses  or  other 
buildings  within  and  part  or  parcel  of 
the  manor  by  or  for  the  purpose  of 
working  the  smd  mines,  collieries  &c. 
Justification,  stating  that  defendant,  as  | 
lessee  and  grantee  of  the  Crown,  com- 
mitted the  alleged  grievances  &c.  in 
exercise  of  the  above  right,  doing  no 
more  than  was  necessary  for  the  pui^ 
poses  aforesaid.  Held,  that  the  pre- 
scription was  void,  as  being  unreason- 
able. 

That  a  custom,  similarly  pleaded, 
was  void-  on  the  same  ground. 

That  the  right,  if  maintainable  in  it- 
self, might  have  been  pleaded  in  virtue 
either  of  prescription  or  of  custom. 

And  that  it  might  have  been  claimed 
as  well  against  copyholders  as  against 
tenants  of  customary  freehold.   Hilton 
V.  Earl  Granville^  701. 
S.  As  producing  a  common  nuisance, 

701.    Antc^  I. 
J.  As  being  indefinite. 

In  trespass  for  breaking  plaintifTs 
close,  and  digging  and  carrying  away 
clay,  defendant  justified  as  owner  of  a 
brick  kiln,  and  pleaded  that  all  occu- 
piers thereof,  for  thirty  years,  had  en- 
joyed, as  of  right  &c.,  a  right  to  dig, 
take  and  carry  away  from  the  close  so 
much  clay  as  was  at  any  time  required 
by  him  and  them  for  making  bricks  at 
the  brick  kiln,  in  ever)*  year,  and  at  all 
times  of  the  year. 

Held  unreasonable,  and  bad.  CZoy- 
ion  v,  Corby t  415. 

IV.  Prescriptive  liability. 

Annulled    by  destruction  of  subject 
matter,  279.    Highway,  HI.  1. 

V.  Pleading. 

Twenty  years'  enjoyment  at  of  right. 
Apleaundernat.s&8  H^.4,c.7l. 


u,  S.  and  5.,  alleging  an  casement  en- 
joyed  for  twenty  years,  must  state,  in 
the  words  of  sect.  5,  that  the  enjoy- 
ment was  had  *'  as  of  right*'  A  plea 
stated  that  H^  under  whom  defendants, 
justified,  was  occupier  of  a  olose,  and 
that  he,  while  such  occupier,  and  all 
other  prior  occupiers  of  the  said  close, 
for  twenty  years  next  before  actioil 
brought,  and  before  the  tiroes  when 
&c.,  *'  have  had,  used  and  actually  en- 
joyed without  interruption,  and  of 
.  right  ought  to  have  had  "  &c.,  and  that 
//.,  at  the  times  when  &e.,  of  right 
ought  to  have  had  &c.,  and  still  of 
right  ought  to  have  &c.,  for  himself 
&c.,  occupiers  of  the  said  close,  a  cer- 
tain wav  to  pass  &c.  as  to  the  said 
close  of  H,  with  the  appurtenances 
belonging  and  appertaining  t  which 
averment  the  plaintiff  traversed. 

After  verdict  for  defendants  on  this 
issue,  Held,  on  motion  for  judgment 
non  obstante  verdicto,  that  the  plea 
was  bad :  and  the  Court  gave  juc%- 
ment  accordingly.  Hofford  v.  /Ton* 
kinsanjSS4» 

PRESENTMENT. 
In  court  of  sewers,  557.    Sewert^  I. 


PRESUMPTION. 

I.  That  loss  at  an  inn  is  occasioned  by 
negligence  of  innkeeper,  164.  Inn' 
keeper,  I. 

II.  Against  party  instituting  proceeding, 
71.    Poor,  XXVIH.l. 


PRINCIPAL  AND  ACCESSARY. 

I.  Offence  of  entering  &c.  land  for  the' 
purpose  of  poaching,  493*     Game,  I. 

II.  Indictment. 

I     Against  principal  in  second  degree  in 

I         misdemeanor,    venue,   16.     Indict' 

meni,  II.  I.  * 


PRINCIPAL  AND  SURETY. 

On  affidavit  of  debt  in  bankruptcy. 
Cancellation  of  surety  bond  on  render 
of  principal,  398.    Bmkmptf  II. 
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PRISONEIL 


QUO  WARRANTO,!.— DL 


PRISONEIL 

ArreH.     Depontions.     False  Impmom' 
ment,    HabeoM  Corpuu 


PRIVILEGE. 
Firom  arrest,  58 1  •    ArreH^  11.  I . 

PROCESS. 
Service :  writ  of  summoiifl. 

If  a  writ  of  summoos  be  directed  to 
A.  B.  of  S,y  in  the  county  of  Ktnt^ 
"  but  to  ^e  kemrd  of  ot  PeMs  Qfee 
Haute  in  the  City  of  Londtm^**  service 
of  a  copy  of  the  process  in  LamUm  is 
bad,  and  will  be  set  aside,  though  the 
latter  part  of  the  description  1^  cor- 
rect.   iSSMfMron  v.  Rawumft  57  U 

PROHIBITION. 

I.  In  suits  for  defamation. 

1.  Mixed  imputations. 

When  a  suit  is  instituted  in  the 
Spiritual  Court  for  defamation,  and 
the  defamatory  words  are  libelled  as 
forming  one  article  of  charge,  and  the 
sentence  appears,  on  the  face  of  it,  to 
have  proceeded  upon  all  the  words 
complained  of,  a  prohibition  will  go  if 
part  of  the  words  contain  imputauons 
for  which  an  action  at  common  law 
would  lie,  though  other  parts  contain 
matter  which  is  properly  of  ecclesias- 
tical cognizance. 

If  there  be  a  rule  that  in  cases  of 
defamation  the  Spiritual  Courts  have 
concurrent  jurisdiction  with  the  tem- 
poral where  a  spiritual  person  is  ag- 
grieved, it  applies  only  where  the  party 
is  affected  in  his  ecclesiastical  charac- 
ter. Not,  therefore,  where  a  clergy- 
man is  defamed  as  having  indecently 
assaulted  a  woman  on  the  highway. 
Evans  v.  Gun/nne,  844. 

2.  What  is  the  distinction,  if  any, 
where  a  spiritual  person  is  defamed, 
844.     Ante,  1. 

II.  Time  of  bringing. 

J.  Where  not  premature,  984,  Church- 
rate,  I. 
2'.  After  sentence,  844.    Anie,h  1. 


PROMISE. 

,  UnoonditioDal. 

Pending  negotiation,  574. 
X.  1. 


Bsmkn^, 


n.  To   renve   debt  after  bankmpCcT: 
fignatore,  574.     Bemkrtspi^  X.  1. 


PROMISSORY  NOTE. 
BUis  efercksmge  emdprowduory 

PROMOTIONa 
Page83l» 


PROPERTY. 

I.  Eindence  under   plea  denying,  139 
Tretpass^H. 

II.  Statement  of  in  indictments^  49.  CSm- 
spsracy,  II.  1« 

PROSECUTION. 

I.  For  things  done  under  the  cottoms 
acts,  348.    CuMtoms,  II.  1. 

II.  CosU  of,  887.     Highwqy,  IV.  2. 


PROSECUTOR, 

Of  certiorari,  who  is,   959.     Ceriiormri, 
IX. 


PUIS  DARREIN  CONTINUANCE. 
Plea,  amendment  of,  594.     Plets,  IV. 

QUARTER  SESSIONS. 
SessiotUm 

QUO  WARRANTO. 

I.  Time  of  application. 

Laches  ofobjector,  94.     Post,  V. 

II.  Form  of  rule  nisi. 

Obiections  how  specified,   94.     i^^rf, 

III.  Shewing  cause  in  first  instance. 

A  burgess  is  not  an  **  officer  '*  within 
Stat.  6  &  7  net.  c.  89.  s.  5.,  uid  there- 
fore cannot  be  called  upon  to  shew 
cause  in  the  first  instance  why  a  quo 


QUO  WARRANTO,  IV. 

warranto  ioformation  should  not  issue 
against  him  for  exerdsing  the  franchise. 
In  re  MUnes,  589. 

tV.  Nature  of  objection. 

Invalidity  of  election  to  inferior  office, 
94.     Poit,y.  I 

V.  Discretion  of  the  Court  how  exer- 
cised. 

Where  objection  not  brought  promptly 
forwarcC  and  no  pracdcu  benefit 
can  arise  from  the  proceeding. 
On  rule  nisi  for  a  quo  warranto  in- 
formation for  the  office  of  mayor,  it 
appeared  that  the  defendant's  eli^bility 
to  that  office  consisted  in  his  being  an 
alderman  of  the  borough,  and  his  elec- 
tion to  the  latter  office  was  now  im- 
peached because  the  council  had  neg- 
lected, at  the  first  election  of  aldermen, 
in  1855,  to  declare  which  aldermen 
should  go  out  in  1838;  that  defendant 
was  elected  alderman  in  November 
1841,  and  mayor  Novemtler  1843;  that 
by  Stat.  7  W.  4.  and  1  Vict.  c.  78. 
«.  S3.,  no  application  could,  when  this 
rule  was  mored  for,  have  been  made 
to  remove  him  from  his  office  of  alder- 
man ;  and  that,  when  the  Court  gave 
judgment  on  this  motion,  there  would 
bardly  have  been  time  to  obtain  judg* 
.  ment  of  ouster  before  the  year  of  the 
mayoralty  would  expire.  The  Court, 
in  the  exercite  of  their  discretion,  dis- 
chamd  the  rule. 

The  defendant  was  elected  mayor  9th 
November  1 842,  being  then  absent  from 
the  borough,  to  which  he  did  not  re- 
turn until  23d  November,  He  bad  in 
the  mean  time  casual  information  of 
his  election,  but  did  not  receive  any 
official  notice  of  it  undl  his  return. 
Within  five  dajrs  after  his  return  he 
made  the  requisite  declaration,  and 
took  upon  him  the  office.  Held,  a  suf- 
ficient acceptance  of  the  office  within 
five  days  after  notice,  under  itat.  S8ce 
9F.4.C.  76. «.  51. 

The  rule  nisi  specified  the  objections 
to  defendant's  title  as  alderman,  but 
did  not  expressly  shew  that  his  title  as 
mayor  was  dependent  on  his  titie  as 
alderman:  this  however  appeared  by 
affidavit.  Held  sufficient  within  Reg. 
Gen,  Hil.  7  &  B  G.4.  Begma  r. 
Preece,  94.  , 


RAILWAY,!. 


RAILWAY. 


loes 


I.  Ririits  of  company  undor  clause  en- 
titling them  to  notice  of  action  for 
anything  done  in  pursuance  of  act. 

Not  for  negligence  as  carriers. 

The  London  and  Brighton  Railway 
Company,  by  thdr  act  C7  J^.  4.  and  1 
Vict  c.  cxix.),  were  empowered  to  make 
the  railway,  which  all  persons  were  to 
have  liberty  of  using  with  carriages, 
&c.,  on  payment  to  the  company  of 
tolls  regulated  by  the  act ;  the  Com- 
pany were  also  empowered  to  provide 
locomotive  engines  on  the  railway  and 
charge  for  the  use  of  them,  and  to  use 
locomotive  engines  and  carriages  for 
the  conveyance  of  passengers,  goods, 
&c.,  and  to  charge  for  such  conveyance, 
in  addition  to  the  toll,  within  a  hmited 
amount.  It  was  enacted  that  no  ao* 
tion  or  proceeding  should  be  prosecuted 
against  any  person  or  corporation  for 
anything  done  or  omitted  to  be  done  in 
pursuance  of  the  act^  or  in  the  execution 
of  the  powers  or  authorities  given  by  it, 
without  twenty  days'  notice  in  writing; 
Declaration  in  case  against  the  Com- 
panv  charged  that  they  were  owners 
of  the  railway,  and  of  carriages  used  by. 
them  for  the  conveyance  ofpassen^rs 
along  it,  for  reward;  that  they,  beiUg 
owners  of  the  railway  and  carriages, 
plaintifl^  at  their  request,  became  a 
passenger  in  one  of  the  carriages,  for 
reward  to  them,  and  they  received 
him  as  such  passenger ;  and  it  became 
their  duty  to  use  due  care  and  skill  ii^ 
conveying  him.  Breach:  that  they 
did  not  use  due  care  and  skill  in  con- 
veying him,  but  took  so  littie  care  and 
so  negligently  and  unskilfully  conducted 
themselves  in  carrying  him,  and  manag- 
ing the  cafriage  m  which  he  was  pas- 
senger, the  train  to  which  it  was  attacned 
and  the  engine  whereby  it  was  drawn 
upon  the  Company's  railway,  that  the 
carriage  was  thrown  off  the  rails  and 
plaintiff  injured. 

Held,  that  no  notice  of  action  was 
necessary,  the  Company  beine  sued  in 
their  capacity  of  carriers,  and  not  for 
anything  done  or  omitted  under  the 
special  authority  of  the  act.  Although, 
for  the  purpose  of  shewing  [that  the 
accident  occurred  from  a  speed  which 
was  improper  under  the  circumstances, 


]Q«I 


.RAT£. 


REMEDY. 


evidence  was  giveo  tliat  the  rails  were 
defective  nt  the  spot. 
Per  hvrd  Denman  C.J^  at   nisi 

.  prius.  The  plaintiff  proved  a  prima 
fade  case  of  negligence  against  defend- 
antr  bf  shewing  that,  when  the  acci- 
dent occurred,  the  tndn  and  rdlway 
were  exclusively  under  their  manage- 
ment. Cttrp^te^yK  LmAHumd  Bngkion 
Rmlwmf  Company,  747. 

I|.  Pleading  and  evitlence. 
PrthsA  facie  evidence  of  negligence  as 
carriers,  747.    Anti^  I. 

IIF.  RxAyrfi^  oompanyi  when  not  liable 
for  costs  or  supporffng  deddon  of 


HATE. 

i.  Churdirate.    tkmrckraU. 
II.  Pkiyment   by  landlord.  SI 6.     Pootj 
XXLi. 

RATEPAYER. 
Dedaration  by,  187.    Evideace,  IX.  1. 

RECEIPT. 

What  such  as  to  require  a  stamp,  949. 
Skmip^  I. 

RECEIVER, 
Ancient  accounts  of,  773.    Poti,  1.  I . 

RECOGNIZANCE. 

When  to  be  retiihietl  on  certiorari  to 
remove  order,  163.   Certiorari,  VII.  1. 

RECORD.  ' 

Of  quarter  sessions  how  amendable,  I. 
Poor,  XXVL  1. 

RECOVERY. 

What  remainder  not  barred  bv,  983. 
Devise. 

RE-EXANHNATION. 
See  IViitieu. 


REGISTRY. 

Of  articles  of  derksbifH  .'$64.     AHarwi 
1.2. 


REGUL^  GENERALES. 

1.  Hii.7  &B  G.  4.  Spedfying olge 
tions,  94.     Qmo  Wmrrwtmio^  V. 

9.  7VM.5  W.  4.  Diacbaige from mtc 
forwantof  declamtion.ssi.  Arm 
I. 

3.HiLVae.AW.A.  nim:iiamioimgm 
officers^  596.     Cm/«,  X. 

4.  JSW,  7  Fie/.    Satiaftction  fuece. 

REJOINDER. 
Juc^^ment  for  want  of^  523.     Momi^  IL : 

RELATION. 

Of  subsequent  conduct,  aa  eridcoce  i 
motive,  99.    Bamkn^i,  IX. 

RELATIONSL 

Mainteoaaoeby,  591.     Pomr,Xl.l 

RELEASE. 
L  Abroad,  947.    BUU^ll.s. 

II.  Of  diawerbeforeacccptance  bvdram 
247.    BUis.lLs. 

m.  Plea  and  replication^  247.  BHU^lLl 

RELIEF. 
As  evidence  of  settlenaenu     Poor^  XIL 

REMAINDER. 
L  Vested  or  contingent,  aa3.     Dewme. 
II.  Liable  to  open  and  let  in  otlw  in 
terests,  223.    DevUe. 

REMAND. 

Pige  555.    Depodtiatu. 


REBfBDY. 

Action  or  motioii|  S8l« 


Ui. 


REMITTITUR, 
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REMITTITUR. 
OfexceUy  170.    Partieuian, 

RENDER, 
or  principal^  598.     Battkrupi,  II. 

RENT. 

I.  Payment  of,  essential  to  settlement, 
907.     Poor,  XII.  2. 

II.  As   between    landlord    and   tenant. 
Landlord  and  Tenant* 

REPLEVIN. 

I.  Pleading  and  evidence. 

t.  Non  tenuity   573.     Landlord  and 
Tenant,  IV. 

8.  Riens  in  arrere,  575.    Landlord  and 
Tenant,iy. 

II.  Right  to  begin. 

Replevin.  Cognizance  for  rent  in 
arrear.  Pleas  in  bar:  l.that  defend* 
ants  were  not  the  bailift  &c.;  S.  riens 
in  arrere ;  5.  that  the  distress  was  not 
made  within  twenty  ^ears  next  after 
the  time  when  the  right  to  distrain 
first  accrued  to  the  person  through 
whom  title  to  the  rent  was  made,  and 
that  such  person  discontinued  receipt 
of  the  rent  more  than  twenty  years 
before  the  distress  was  made,  and  that 
no  such  rent  was  paid  or  received,  or 
distrained  or  sued  for,  within  twen^ 
years  next  before  the  distress.  Repli- 
cation, that  the  distress  was  made  witnin 
twenty  years  next  after  the  time  when 
the  right  to  make  a  distress  for  the 
said  rent  first  accrued.    Issue  thereon. 

Held,  that  op  the  trial  of  this  issue 
the  plaintiff*  was  entitled  to  begin, 
since  it  lay  on  bbi  to  shew  when  the 
distress  was  made.  CoUitr  v.  Clarke, 
467. 

REPLICATION. 

De  injuriA,  247.  Bills,  IL  5.    965.  Bank^ 
rupt,  XI.  1. 

REPRESENTATION. 
MisrepreitnttUion. 


REPUGN ANC v..  V 

I.  In  reservation  or  prescription,' '70 1. 

Preteriptum,  III.  I.  t 

II.  In  statement  of  amount  Gl|iin^49-t  70* 

farticvlars* 


RESERVATION. 


Repugnant. 
A$  dq>nving  grantee  of  thing  gmaiftli 
701.    Prescription^  I)L  1 . 


RETROSPECrn^ENESS.    '   " 
Of  borough  rate,  «62.  '<  SiatuU,  XLh  5. 

RETURN. 

I.  To  habeas  corpus,  926,  955-  Haheas^ 
corpus.  ^    ■', 

II.  To  mandamus,  1,  878.  Poor^  IXr'l. 
XXVI.  1.  Mandamus. 

REVENUE. 
Customs,    Stamp. 

RIGHT  TO  BEGIN. 

Pages  447.  Attorney,  I.  1.  467.  n.  Be* 
jtj/mft,  II.  710.  in  Hilton  v.  Earl 
Granville. 

RIOT. 
Indictment  against  aiders  and  abettors  of 
riotous  assembly,  1 6.    Indictment,  II.  1 . 

RULE. 

I.  Should  name  the  parties  to  obey  it, 
959.    Certiorari,  IX. 

II.  Absolute  in  first  instance,  555.  Costs, 
VIII. 

III.  Practice  as  to  renewed  applications, 
597.    Practice,  II. 


RULES  OF  COURT,  GENERAL. 
Reguke  Generates. 

SATISFACTION. 

I.  By  another  note  with  additional  par- 
ties, 440.    Bills,  X.  8. 
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II.  By  levy. 

1,  An  answer  pro  tanto  to  sci.  fa.t  634. 
Scire  fadat,  I.  S. 

2.  Plea  must  shew  whose  goods  were 
taken,  634.    Scire  faemM^  I.  9. 

III.  Satisfaction  piece :  signature.    Eeg. 
Oen.,  832. 

SCIENTER. 

I.  Essential  to  right  of  action  for  misre- 
presentadon,  804.    Mitrepresentation, 

IL  Unnecessarily  pleaded :  when  it  must 
be  proved,  447.    Attorney,  I.  1. 

SaRE  FACIAS. 
I.  When  it  may  or  may  not  issue. 

1,  After  alias  fi.  fa.  not  returned. 

Plaintiff  sued  out  a  fi.  &.»  which  was 
returned  nulla  bona,  and  afterwards  an 
alias  fi.  fa.,  under  which  goods  were 
seized.  An  injunction  issued  to  re- 
strain the  sheriff  from  selling,  on  the 
ground  that  the  goods  seized  were  not 
the  property  of  the  defendant,  and 
a  Master  in  Chancery  so  reported; 
whereupon  the  sheriff  withdrew  from 
possession.  Plaintiff  then  issued  a  ca. 
sa.,  on  which  defendant  was  taken,  but 
discharged,  on  the  ground  that  the 
alias  fi.  fa.  had  not  been  returned. 
Plaintiff  then  issued  a  scire  facias  on 
the  judgment. 

Held  that,  although  it  must  be  taken, 
alter  the  discharge  of  the  ca.  sa.  for  the 
non-return  of  the  alias  fi.  fa.,  that  some- 
thing hod  been  done  under  the  alias 
fi.  fa.,  yet  the  scire  facias  ought  not  to 
l>e  set  aside  for  irregularity  as  having 
issued  before  the  return  of  the  alias 
fi.  fa.,  inasmuch  as  the  defendant,  if 
any  thing  had  been  taken  under  the 
alias  fi.fa.,  might  plead  the  fact,  whether 
that  writ  had  been  returned  or  not, 
and  whether  or  not  the  plaintiff  had 
been  satisfied.  Holmes  v.  Newiandf^ 
367. 

2.  Where  a  fi.  fa.  had  been  executed 
within  the  year. 

To  a  declaration  in  scire  facias  to  re- 
vive a  judgment,  the  defendant  pleaded 
that,  withm  a  year  after  the  judgment, 
plaintiff  sued  out  a  fi.  fa.  fi^r  the  mm 


recovered,  under  which  writ  the  sheriff 
entered  and  Cook  pomeamm  of  all  the 
^oods  and  eflfects  in  and  upon  the  dvcU- 
mg-house  of  defendant,  stnate  &&, 
and  that  the  fi.  fiu  *  was  returned  and 
filed  on  or  aboat "  &c.,  adding  a  veri- 
fication, and  concludii^  **  Wherefore, 
inasmuch  "  &c.  (referring  to  the  matter 
of  the  plea),  *^  the  said  defendant  prays 
judsment  of  the  said  writ  of  scire  facas 
and  declaration  thereon  founded,  and 
that  the  same  may  be  quashed  "Ac. 
On  special  demurrer. 

Held  a  bad  plea,  on  the  eioundi^ 

1.  That  the  mere  fact  of  an  execu- 
tion having  been  issued  during  the 
year,  is  no  answer  to  a  sdre  facias 
broimht  after  its  ezpirationy  though 
satistacdon  of  the  demand  under  sock 
execution  would  be  an  answer^  in  pro- 
portion to  the' amount  reooveied. 

3.  That  the  plea  did  not  state  whose 
goods  were  taken. 

Judgment,  that  the  plaintiff  have  ex- 
ecution.    Hokmee  y.  Uewiarndt,  634. 

n.  Pleading. 

-    1.  What  may  be  pleaded,  367.    Aate 
I.  1. 

S.  Satisfaction  by  execution,  634.  Antt, 
ha. 

3.  What  is  not  a  plea  in  abatement, 
634.    Antejl.2. 

III.  Judgment. 

On  bad  plea  of  execution  issued,  654. 
Ante  J 1.  8. 


SEAL. 
Corporate,  necessity  o^  526.     TUb,  i. 


SECURITY. 

For  annuity ;  effect  of  setting  aside  one 
of  seveni  securitiesw  438.  Ammatw] 
II.  1.  ^ 

SEDUCTION. 
Page  297.    Master  and  Serwmi.y. 

SENTENCE. 
Of  Ecclesiastical  Court,  84  4«    Prok$hiiiom 

hu 


fiERVANT. 


SIGNATURE,  II. 
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SERVANT. 
Master  and  Servant. 

SERVICE, 
or  writ  of  summons,  37 1 .    Process. , 

SESSIONS. 

I.  Justices  attending. 

Qualified  justices  not  presumed  to  be 
present,  201.    Certiorari,  IV.  1. 

II.  Jurisdiction. 

1.  Cannot  erase   their  own  records 
f       without  authority  of  Q.  B.,  1 .    Poor, 

XXVI.  1. 

2.  Cannot  enter  appeal  at  instance  of 
respondents,  1.     Poor,  XXVI.  1. 

III.  Order. 

1.  Amendment  of  caption  after  sendee, 
163.     Certiorari,  \ll.  I, 

2.  Subject  to  special  case,  affidavit  of 
notice  of  certiorari,  201,  207.  Cer- 
tiorari,  TV. 

SETTLEMENT. 

I.  On  marriage.     Marriage  Settlement. 

II.  Of  Poor,    Poor. 

SEWERS. 

I.  Proceedings  in  court  of. 
Traverse:  demurrer:  amendment. 

On  presentment,  in  a  court  of  sewers, 
that  M.  S.  received  benefit  in  respect 
of  his  lands  from  a  certain  drainage, 
M.  S.  appeared  and  put  in  a  traverse 
to  the  presentment,  defective  in  form, 

*  but,  as  he  iJIeged,  raising  a  substantial 
defence.  The  clerk  to  the  commis- 
sioners demurred  specially.  M.  S.  was 
heard  in  support  of  his  traverse ;  and 
the  commissioners  on  September  7th, 
1841,  decided  against  him.  He  there- 
upon (at  the  same  court)  pmyed  leave 
to  amend,  and  tendered  a  fresh  tra- 
verse; but  the  commissioners  refused 
to  receive  it.  A  rate  was  then  made, 
comprehending  the  land  of  M.  S.  He 
re(u»ed  to  paj,  was  summoned  for  non- 


payment, and  shewed  cause :  a  view  of 
.  the  land  was  had ;  and,  after  a  final 
hearing,  the  commissioners,  on  Juijf 
25th,  1849,  distrained.  M.  S.  on  May 
lOth,  1843,  moved  for  a  certiorari 
to  bring  up  the  proceedings,  on  the 
grounds  that  the  commissioners  ought 
not  to  have  decided  as  judges  on  a  de- 
murrer virtually  put  in  by  themselves, 
and  that,  even  if  this  was  rightly  done, 
the  amendment  should  have  been  al- 
lowed. 

Held,  that  the  application  came  too 
late:  but, 

Quare^  per  Lord  Denman  C  J.,  whe- 
ther the  objections,  if  made  in  time, 
would  not  have  been  valid]  and, 
semble,  per  Coleridge  i,,  that  the  court 
of  sewers  ought  to  have  permitted  the 
amendment.  Regina  v.  Tower  Ham- 
lets, Commissioners  of  Sewers,  357. 

II.  Time  of  objecting  to  improper  pro- 

ceedings,  557.    Ante,  L 

SHERIFF. 
I.  His  liabilities. 

1.  For  arresting  a  privileged  penon, 
and  disobeying  order  tor  his  dis- 
charge, 381.     Arrest,  II.  1 . 

2.  Liability  for  omission  to  levy,  758. 
Execution,  III.  2. 

n.  Rights  against  attorneys. 

For  misrepresentation  as  to  identity  of 
defendiwts,  804.   Misrepresentation, 

III.  Rights  against  execution  creditor. 

For  directing  him  to  execute  writ 
against  wrone  person,  804.  Misre^ 
presentation,!. 

IV.  Sheriflfs  officer. 

Liability  to  action:  trespass  or  case, 
381.     ArrestyU.l. 

SHIPPING. 
Charter-party.     Charter'party. 


SIGNATURE. 

I.  In  body  of  document,  574.  Bankrupt, 
X.l. 

II.  For  another  person ;  shewing  autho- 
rity aliunde  506«    jPoor,  XXv.  1. 
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SLANDER. 


III.  When  not  essential  to  adtniiiibility 
of  vncient  accounts,  778.     Poil,  L  1. 

IV.  Of  notice  of  chargentnlity,  500, 513. 
Poor,  U.  2.  XIV.  «. 

V.  Of  sutement  of  grounds  of  appeal, 
506.    Poor,  XXV.  1. 

VI.  Of  depotttions,  555.    DepoMtms. 

VII.  Of  satis&ction  piece,  83S.    lUg. 
Gen. 

SLANDER. 

I.  On  justice  of  the  peace,  955.   Cnmimd 
In/orwmium, 

II.  Proceedings     for    in    Eccleiiastica] 
Court,  844.    ProkibilioH,  I.  1. 

III.  See  also  LiM. 

SPEaAL  CASE. 

I.  Granted  at  sessions:  certiorari  how 
obtained,  201.    CcrHorari,  IV.  I. 

II.  Sending  back  to  sessions,  305,    Poor^ 
XX.  4. 

SPECIAL  DAMAGE. 
P^e694.    Libel^hl. 

STAGE-COACH. 

Action  on  settlement  of  account  between 
proprietors,  128.    Partner,  III.  1. 

STAMP. 
I.  On  receipts. 

Defendant,  in  support  of  a  plea  that 
he  had  paid  five  ouarters'  rent  to  M,, 
tendered  in  evidence  the  following 
pnper,  signed  by  M,  "  Mr.  Jones " 
(defendant)  ^'  having  written  off  the 
sum  of  72/.  from  his  mortgage  debt, 
being  five  (quarters'  rent  of  his  house, 
I  hereby  discharge  the  same  rent  till 
the  24th  day  of  July,  1 84 1 ."  M.  had 
delivered  the  naper  to  defendant,  being 
then  indebtea  to  him  on  a  mortgage 
debt  exceeding  72L  The  only  stamp 
on  the  paf>er  was  a  1/.  stamp,  with  no 
denomination  on  its  face,  ana  bad  been 
afiixed  more  than  one  month  after  the 
signing  and  delivery  of  the  paper. 

Held :  1 .  That  the  instrument  was 
a  receipt  under  stat.  55  G.  3.  c.  184. 
Schedule,  Part  I.,  Receipt. 


STATUTE,  Lr-IX. 

2.  That  it  wms  inadmissihle,  for  w» 
of  a  proper  stminp,  though  a  reoeip 
stamp  would  lim¥e  coat  leas  than  U. 
sect.  10.  of  stmt.  SS  G.5.  c.  184.  ao 
protecting  receipts  which  have  no 
been  stamped  within  m  nnontli  aftc 
execotion,  on<ler  stat.  55  G.S.  e.Sl 
u.  8, 10,  11.     Lue^M  ▼•  JomeM,  949. 

IL  Time  of  stamping. 

More  than  »  month  after  execution 
when  insufficient,  949.     Anti,  I. 
III.  Amount. 

Excess,  when  it  does  not  cure  defer 
in  denomination,  949.     Antl^  I. 


STAMP  OFFICE. 
Stamp  ofiBce  return,  51 0.     Bamkert^l, 

STATUTE. 

Fiaar:  Generally. 

L  Construction.    C(msirm€iiom,\l, 

IL  Compliance  required  as  to  matter  ap- 
parently  not  contemplated,  901.  Or- 
tiorafi,  IV.  1. 

III.  Necessity  of  adhering  to  precise 
words,  584.  Preteription,  V.  591. 
Poor,  XL  1.  181.  Warrani  of  Ai- 
tomey. 

IV.  What  may  he  considered  as  done 
pursuant  to  or  under  the  provisions  ol 
a  statute,  747.  Eailway,  I.  862.  Pott, 
XLI.  5. 

V.  Authority  of  poor  law  commitsionen* 
rules  as  an  act  of  parliament,  878. 
Poor,  IX.  1. 

VI.  Statutory  venue  when  insufficient, 
44.     Indictment,  II.  5. 

Second  :  Decbions  on  General  Statutes. 

VII.  21  Jac.  1.  c.  IG.  (Limitations.) 

Sect.  7.    Plaintiff  beyond    seas,  8.^6. 
Limitatum,  III. 

VIII.  15  &  14  C.  2.  c.  12.     (Poor.) 

Sect.  1.    Complaint  by  overseer,  655, 
Poor,Xn.2. 

2.  Sect.  21.     Subdivisions   of  parisii 
into  townships,  «73.     I^oor,  xT 

IX.  16  C,  2.  c.  7.    (Gaming.) 

Sects.  2,  5.    Horse  race  for  more  thai 
100/.,  693.    G4nmmg,  I. 


STATUTE,  X.— XXXVII. 
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accounts, 


7L  8  Bt  4  W.^M.c.  II.    (Poor.) 

Sect.  6.    Settlement  byparochial  tax- 
ation, 912.    Poor^  xXI.  S. 

XL  S&9W.5.  c.  1 1.  (FriToIous suits.) 
SecL8.    Judgment  by  default:    sug- 
gestion of  breaches,  522.  Bimd,  11. 1 . 

XII.  8  at  9  FT.  3.  c.  80.    (Poor.) 
Sect.  3.  Costs  where  appeal  abandoned 
without  entry,  1.    Poor,  XXVI.  1. 

Xin.  S  O,  2.  c.  25.    (Attorneys.) 
Sect.  1.  Clerk  to  Welsh  attorney,  SB4. 
Attorney^  I.  2. 

XIV.  13  G.  2.  c.  18.    (Certiorari.) 
Sect.  5.  Affidavit  of  notice  to  justices^ 

201,  207.     Certiorari,  IV.  2. 

XV.  31  G.3.  C.83.  {Swansea  harbour.) 
Rights  of  layer  keeper,  526.      Toils,  I. 

XVI.  55  G.  3.  c,  55.    (Stemps.) 
Sects.  8, 10,  11.  Time;  receipts,  949. 

Stamp^  I. 

XVII.  50  G.  3.  c.  49.    (Poor.^ 
Sect.  1.  Audit  of  overseers^ 

878.    Poor,  IX.  1. 

XVIII.  59  G,  3.  c.  12.    (Poor.) 

1.  Sect.  26.  Maintenance  by  relations, 
591.    Poor,  XI.  1. 

2.  Sect.  33.  Removal  to  Scotland  Sec., 
916.     Poor^W. 

XIX.  59  G.S.  C.184.    (Stamps.) 

Sched.  Part  L  Receipts;  time; 
amount,  denomination,  949.  Stamps, 

XX.  1  &  2  <?.  4.  c.  78.    (Bills  of  ex- 
change.) 

Qualified  acceptance,  86.    BUls,  X.  3. 

XXI.  4  G.  4.  c.  34.    (Masters  and  ser- 
vants.) 

Sect.  3.  Commitment  for  neglect  of 
work,  926.  Habeas  Corpus^  I.  935. 
ConmciioH^l.  1. 

XXn.  6  G.  4.  c.  16.  (Bankrupts.)  Bank- 
rupt* 

XXIII.  6  6.  4.  c.  87.    (Consuls.) 
Sect.  20.    Affidavit  sworn  abroad,  836* 

Limtaltiim^  III. 

XXIV.  7  GJ.  4.  c.  46.      (Banking   co- 
partnerships.) 

Sects.  4, 5, 6, 9, 12.    Sump  office  re- 

VOL.   V.  N.  s. 


turn:  actions  between  companies 
having  members  in  conmon,  310. 
Bankers,  I. 

XXV.  7  G.  4.  c.  64.    (Criminal  Justke.) 
Sect.  20.    Jurisdiction,  venue,  16,  37, 

44.     Indictment,  IL 

XXVI.  9  G.  4.  c.  69.    (Game.) 

Sect.  9.      Entering  upon  land,  493» 
Game,l.  '' 

XXVIL   116\4.    and    1  IF.  4.  c.  70. 
(Administration  of  justice.) 
Sect.  16.     Welsh  attorney  on  shilling 
roll,  564.    Attorney^  1.^.    * 

XXXVIII.  1  W.  4,  c.  7.    (^p^  ,exQ> 
cution.)  , 

Sect.  2.    Certificate,  602.   ExecuiioHm 
I.l.  -    .P' 

XXIX.  1  IT.  4.  c.  21.    (Mandamus.) 
Sect.  4.    Costs,  1.    Poor,  XXVL  1. 

XXX.  1  &  2  fF.  4.  c.  32.    (Game.) 
Sect.  50.     Entering  npon  land  :  in- 
formation, 495.    Game,  f. 

XXXI.  1  ft  2  FT.  4.  c.  56.    (Bankrupts.) 

1 .  Sect.  1 2.    Issuing  of  fiats  by  master, 
115.    Bankrupt,\ll. 

2.  Sect.  25.    Vesting  of  property,  965. 
Bankrupt,  XI.  1. 

3.  Sect.  22.    Order  to  pay  money  into 
bank:  breach,  322.    Bond,  II.  1. 

XXXII.  2&3W. 4. c. 39.    (Uniformity 
of  process.) 

Sect.  1 .    Service,  371.    Process. 

XXXIII.  2&  3  IT.  4.  c.  71.    (Prescrip- 
tion.) 

Sects.  2. 5.    Pleading,  584.    Prescript 
tion,Y. 

XXXIV.  3  &  4  fT.  4.  c.  27.   (Limitation 
of  actions.) 

Sects.  2,  7.    Possession  by  tenant  at 
will,  767.    Limitation,  iL 

XXXV.  3  &  4W.  4.  c.  42.     (Amend- 
ment of  the  law.) 

Sect.  34.    Costs  afler  judgment  on  de- 
murrer, 337.    Costs,  II. 

XXXVI.  3&4W.4.C. 51.    (Customs.) 
Sect.  29.  Perjury,  348.   Customs,  II.  U 

XXXVII.  8&4W.4.e. S3.  (Customs.) 
Sects.  112,  113.    Attorney  General's 

authority  to  prosecute,  348.  Cus- 
toms,  II.  1. 
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STATUTE,  XXXVIII.  —  XLV.  2. 


XXXVIIL  4&5W.4.C. 36.    (Central 
Criminal  Court.) 

Sect.  3.  Statutory  veoue,  when  insuf- 
ficient, 44.    Indictment^  II.  5. 

XXXIX.  4  &  5  IT.  4.  c.  76.       (PoorO 

Poor. 
XL.  5  &  6  W.  4.  c.  50.    (Highways.) 
1.  Sect.  73.    Order  to  remo?e  timber, 

469.     Order^  V. 
9.  Sect.  95.    Judge's  order  for  costs  of 
prosecution,  887.    Highway^  IV.  2. 

XLI.  6  h  6W.  4.  c.  76.      (Muoidpa] 
corporations.) 

1.  Sect.  6.  Appointment  of  gaol  chap- 
Iain,  147.     Oad. 

3.  Sect.  58.  Discontinuance  of  officer, 
526.    ToUi^  I. 

5.  Sect.  66.    Compensation  for  loss  of 

office. 

An  attorney  cannot,  under  stat.  5  & 
6  )F.  4.  «.  66.  or  Stat.  5&6  Fie/,  e.  111. 
g,  8.,  claim  compensation  for  fees  and 
emoluments  which  he  deri?ed  from 
being  employed  by  the  justices  of  a  di- 
Tiflon  to  prosecute  offenders  committed 
bv  them  wt  trial,  where  the  prosecutor 
did  not  employ  another  attorney.  Re* 
gjma  ?•  ManchetteTf  Mayor  4*0*,  402. 

4.  Sects.  78. 92.  Expenses  chafgeable 
on  borough  fund :  fees  of  justices* 
clerk. 

Under  stat.  5  &  6  TT.  4.  r.  76.  t .  82., 
the  council  of  a  borough  cannot  make 
an  order  that  the  treasurer  shall  pay 
costs  of  defending  borough  constables 
on  a  prosecudon  incurred  by  them  in 
the  aischarge  of  their  duty.  Such 
order  must  be  made  by  the  watch 
committee,  with  the  approbation  of  the 
council. 

Such  an  order,  by  the  council  was 
quashed  on  certiorari,  although  the 
watch  committee  had,  while  the  prote* 
cution  was  depending,  made  a  report 
to  the  council  recommending  that  the 
constables  should  be  exonerated,  as  far 
as  was  authorized  by  law,  from  all  ex* 
penses  necessariW  incurred  by  them  in 
the  execution  of  their  duty,  which  re- 
port the  council  adopted. 

And  although,  before  the  certioran 
was  moved  for,  the  treasurer  had  paid 
the  costs  in  obedience  to  a  direction  in 
proper  form  given  on  behalf  of  the 
council.    Regina  v.  nompion,  477. 


5.  Sect.  92.    What  feet  chargeable  oa 

borough  fund. 

Under  stat.  S  &SW.4.  c.'76.  «.  92., 
the  fees  of  a  clerk  to  justices  of  a  bo- 
rough, for  businesi  done  in  respect  of 
persons  wprehended  by  the  police  mid 
brought  before  the  justices,  or  in  re- 
spect of  informationa  and  other  pro- 
ceedings taken  by  and  at  the  instance 
of  the  police,  must  be  paid  out  of  the 
borooffn  fund  (if  they  cannot  be  ob- 
taioecffrom  the  indiyidiiab  who  oo^ 
to  pay  them)  as  expenses  "  necessarily 
incurred  in  carrying  into  eBtct  the  pro- 
visions** of  that  act.  And  the  Court, 
in  such  case,  will  grant  a  mandamus  to 
enforce  payment. 

On  motion  for  such  mandamus,  it 
being  suggested  that  a  retrospective 
rate  miffat  be  necessary,  the  Court 
neverthdess  made  the  rule  absohite, 
leaving  the  defendants  to  allege  tfatt 
fact,  if  it  existed,  and  discuss  its  effect, 
on  a  return.  Begina  v.  GUmcnter^ 
Mayor  ^c^  862. 

XLII.  6&7  W.4.C.  65.    (Game.) 
Sect.  9.   Charge  on  oath,  493.   Gam, 

1. 

XLIII.  6  &  7  ^.  4.  c.  1 14.  (Prisoners  on 
criminal  charge.) 

Sect.  5.  Copies  of  depootions,  555. 
DepotUioru, 

XLIV.  7  fT.  4.  and  I  Firf.  c.  78.     (Mu- 
nicipal corporations.) 
Sect.  14.    Voting  paper  at  election  of 

aldermen ;  place  of  abode. 

On  the  election  of  an  alderman  for 
a  borough,  if  the  voriag  papers  do  act 
contain  an  accurate  description  of  the 
place  of  abode  of  the  party  voted  far, 
the  votes  are  bad,  under  stat.  7  W.  4. 
&  1  Vict.  C.78.  s.  14.;  though  the  tn- 
accuracf  be  without  finaud,  and  the 
description  in  the  noting  paper  be  coai- 
monly  understood  to  be  Chat  of  the 
party.  Eegma  v.  Deighiomj  996. 
2.Sect.S7.  Grant  of  quarter  scssioQS: 

gaol  chaplain,  147.     Gtud. 

XLV.  1  &  2  Vkt.  c.  no.    (iBsofveats.) 

1.  Sect.  5.  Capias  by  jnc|ge*s  order, 
551.    Arrctty  I. 

2.  Sect  8.  Affidavit  of  debt,  in  baak- 
ruptcy :  cancellation  of  sureQr  boad, 
398.    Banknqal,  II. 


STATUTE.  XLV.  5. 


TIME,  I.  I. 


1071 


5,  Sect.  9.    Attestation  of  warrant  of 
attorney,  181.    Warrant  of  Attorney ^ 

XLVI.  a  &  3  Vict.  c.  56.    (PrisoM.) 

Sect.  15.    Appointment  of  chaplain, 
147.     Gaol. 

XLVII.  2  &  3  Vict.  c.  93.    (Constables.) 
Sect.  8. 18.  Superintendent  constable : 
eipenses,  66.    Poor,  XXIX. 

XLVIII.  5  &  4  Vict.  c.  84.      (Costs  in 
trespass.) 

Sect.  2.    When  not  applicable,  557. 
Coiti,  II. 

XLIX.  5  &  4  Vict,   c.  26.       (Compe- 
tency.) 

Declarations  of  rateable  inhabitants, 
187.     Evidence^lS..  \. 

L.  5  &  4  Vict.  c.  88.    (Constables.) 
Payment    of  expenses,    66.       Poor, 
XXIX. 

LI.  5&6  Vict.  c.  111.     (Incorporation.) 
Sect.  2.     Compensation    for    loss    of 
office,  402.    Ante,  XLI.  5. 

LII.  6  &  7  Vict.   c.  12.      (Coroners.) 
Coroner. 

LIII.  6  &  7  Vict.  c.  67.    (Mandamus.) 
Sect.  5.    Protection  of  justices,  878. 


SUGGESTION. 

I.  Nunc  pro  tunc,  when   refused,   44. 
Indictment,  II.  5. 

II.  Of  breaches,  522.     Bond,  II.  1. 

SUMMONS. 
Necessity  of. 
Before  deprival  of  officer  for  ofiences 
committed  in  view,  614.;  Office,  VII. 
IIL  Writ  of:  service,  571.    Process. 

SURETY. 
Principal  and  surety. 

SURPLUSAGE. 
Rejection  of,  170.    Particulars. 


SURVEYOR. 

Of  highways,  declaration  by,  187. 
dence,  I  A.  1. 


J?f«- 


Poor,  IX.  1 

LIV.  6  &  7  Vict.  c.  75.    (Attorneys.)  J 
Sects.  5.  8.    Clerk  to  Welsh  attorney 
on  shilling  roll,  564.    Attorney,  I.  2. 

LV.  7  Vict.  c.  89.    (Municipal  ^corpora^ 
tions.) 

Sect.  5.     Quo    warranto,  589.    Quo 
Warranto,  III. 

Thiboly.    Local  and  Personal,  Public. 

LVI.  Affi?cting  harbours. 

Swansea  harbour,  526.     ToOs,  I. 
LVII.  Respecting  railways.  • 

London  and  Brighton  railway  company, 
747.    Railway,  I. 


Estate  tail. 


TAIL. 
Estate. 


SUBSCRIPTION. 


Signature. 


TENANT  AT  WILL. 
Adverse  possession,  767.    Limitation,  II. 
TENANT  FROM  YEAR  TO  YEAR. 
Page  841.    Landlord  and  Tenant,  I.  2. 

TENEMENT. 
Feeding  of  a  cow,  484.    Poor,  XXIL  I. 


TENURE. 

Liability  ratione  tenure,  279. 
III.  I. 


Highway, 


TIME. 

I.  Delay. 

1.  When  immaterial,  as  against  party 
instituting  the  proceeding,  7 1 .  Poor, 
XXVIII.  1. 
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TITLE. 


TOLLS,  L  3. 


2.  Discretion  of  court  affected  by  con- 
sideration of,  94.    Quo  Warranto,  V, 

3.  When  no  answer  to  rule  to  quash 
certiorari,  201.    Certiorari,  IV.  K 

4.  Avoidance  of  contract  by  delay,  265. 
Charter-party,  I. 

5.  Delay  in  impeaching  proceedings  of 
inferior  court,  357.     Sewers^  I. 

II.  Of  document  being  written,  shewn  by 

parol    evidence,     574.     Bankrupt, 

III.  To  which  certified  copy  of  stamp 
office  return  relates,  310.    Bankers,  1. 

IV.  Of  impressing  receipt  stamp,  949. 
Stamp,  I. 

V.  Prescription.     Prescription, 


TITLE. 

I.  To  easement. 

Distinction  between  defective  statement 
and  statement  of  defective  title,  584. 
Prescription,  V. 

II.  Jus  tertii,  965.     Bankrupt,  XL  I. 
IV.  Evidence. 

Possession  by  plaintiff,  under  plea  deny- 
ing his  property,  139.    Trespass,  II. 

III.  When   not  affected  by' suspension, 
526.    Tolls,!. 


TOLLS. 
I.  Title  to. 

When  not  affected  by  suspension  of 

office. 

The  proprietor  of  tolls  wrongfully 
taken  and  withheld  by  a  corporation 
aggregate  may  sue  the  corporation  in 
assumpsit  for  money  had  and  received. 

The  layer  keeper  of  Swansea  was 
an  officer  employed  to  keep  the  layers 
or  beds  for  shipping  in  the  port  free 
from  obstacles,  and  in  a  proper  state. 
He  was  appointed,  by  custom,  at  a 
leet  and  baron  court  held  yearly  in 
Matf  and  October,  by  the  steward  of 
the  seignory  of  Gower,  the  lord  of 
which  (the  Duke  of  Beaufort")  was  lord 
of  the  borough  and  manor  o\  Swansea. 
These  were  coextensive.  The  jury  of 
the  Court  (composed  of  aldermen,  bur- 
gesses and  residents)  presented  two 
persons  to  the  steward ;  one  of  them 


he  elected  to  be  layer  keeper.  The 
portreeve  (the  head  officer  of  the 
borough  before  stat.  S  8l  S  W,  A.  e.  76.) 
sat  with  the  steward,  but  took  no  part 
in  the  proceedings.  The  layer  keeper 
was  sworn  to  execute  the  office  for  the 
year  ensuing,  and  until  another  should 
be  chosen  in  his  stead,  or  he  should  be 
lawfully  discharged.  By  act  of  parlia- 
ment, 31  G.  3.  c.  85.,  to  the  introduc- 
tion of  which  the  duke  and  the  cor- 
poration were  parties,  trustees  were 
appointed  for  managing  and  improving 
the  harbour;  but  the  office  and  righu 
of  the  layer  keeper  were  expressly  re- 
served. Under  the  authonty  of  this 
act  a  harbour  master  was  appointed, 
who  performed  all  the  actuai  dutiei 
formerly  discharged  by  the  la^er  keeper. 
Tolls,  other  than  those  received  by  the 
laver  keeper,  were  pud  by  the  shipping 
which  used  the  port  to  the  portreeve 
(who  paid  the  corporation  a  rent  ior 
moorage  &c.),  and  to  the  water  baiiiC 
an  officer  of  the  duke. 

Plaintiff  had,  for  some  years  before 
the  passing  of  stat.  5  &  6  FF.  4.  r.  76^ 
been  annually  appointed  layer  keeper, 
In  May  1836  he  was  reappointed, 
under  protest  from  the  mayor  of  the 
then  corporation.  In  October  1838 
the  corporation  prevented  the  holding 
of  the  court  leet  and  court  baroo ; 
and,  in  consequence,  no  court  was 
held  till  May  1842,  when  they  were 
resumed.  No  appointment  of  layer 
keeper  took  place  from  May  1836  till 
May  1842,  when  plaintiff  was  reap- 
pointed. In  October  1836  the  town 
council  resolved  that  the  appointment 
of  layer  keeper  should  be  vested  in 
the  corporation,  and  the  revenue  added 
to  the  corporation  fund.  The  cor. 
poration  accordingly  received  the  layer 
keeper's  dues  from  January  1837  to 
June  1842.  Plaiutiff  sued  them  for 
the  amount  in  assumpsit  for  money 
had  and  received.     Held, 

1.  That  plaintiff  had  not  ceased  to 
be  layer  keeper  by  the  omission  to  ap- 
point from  1836  to  l84S. 

2.  That  the  office  had  not  been,  and 
could  not  be,  discontinued  by  the  cor- 
poration under  stat.  5  &  6  IT.  4.  c.  76. 
s.  58. 

3.  That  the  cessation  or  suspension 
of  the  layer  keeper's  services  bad  not 
affected  the  right  to  receive  the  tolb. 


TRADE. 


VENDORS,!. 
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4.  That  the  action,  in  point  of  form, 
was  well  brought.  Hall  v,  Swatuea, 
Mai/or,  ^c,  526. 

II.  How  recovered  from  corporation  ag- 
gregate, 526.    Anle,  L  * 

TRADE. 

I.  Custom  of,  303.     Poor,  XX.  4, 

II.  Libel  in  respect  of,  684.    lAbei,  1. 1. 

TRAVERSE. 
In  court  of  sewers,  357.    Sewers,  I. 

TRESPASS. 


I.  When  it  lies. 

1.  When  the  proper  remedy  for  mali- 
cious omission  to  discharge  a  prisoner, 
381.    Arrest,  II.  1. 

2.  Against  magistrate,  469.    Order,  V. 

II.  Pleading  and  evidence. 
Plea  denjring  property. 

In  trespass  quare  clausum  fregit,  if 
issue  be  joined  on  a  plea  that  the  close 
was  not  the  property  of  the  pl^ntiff 
in  manner  &c.,  the  plaintiff's  case  is 
established  if  he  proves  possession; 
and  the  defendant  cannot,  on  such 
pleadings,  offer  evidence  of  title  in 
m  himself.   Whiitington  v.  Boxall,  139. 

III.  Ck)sts. 

Plaintiff  recovering  ^d,  under  writ  of 
inquiry  after  judgment  on  demurrer, 
not  deprived  of,  337-     Costs,  II. 

TRIAL. 

I.  Place  of. 

1.  When  jurisdiction  does  or  does  not 
appear  by  the  indictment,  16,  37, 
44.     Indictment,  II. 

2.  Suggestion,  44.     Indictment,  II.  5. 

II.  Of  one  conspirator  after  the  death  of 
the  other  before  trial,  49.  Conspiracy, 
ILl. 

III.  Under  writ  of  inquiry. 

In  what  respect  not  the  trial  of  an 
issue,  337.     Costs,  II. 

IV.  Right  to  begin,  447»  Attorney,  I.  1. 
476  n.  Replevin^  II. 


UNIVERSITY. 

Necessaries  supplied  to  minor  in  statu 
pupillari,  606.    Infant,  II.  1. 


USER. 

For  twenty  years :  pleading,  584.    Pre^ 
scription,  V. 


VAGRANT. 
Constables'  expenses,  €6,    Poor,  XXIX. 

VARIANCE. 

I.  In  description  of  bridge  in  an  indict^ 
men t,  187.    EvidencCylX,  }, 

II.  In  proof  of  plea  of  acceptance  of  a 
note  in  satisfaction,  440.    Bills,  X.  8. 

III.  Between  documents  described  in 
certiorari  and  those  returned,  912. 
Poor,  XXL  2.  ■ 


VENDORS. 
Goods  and  chattels. 
I.  Machinery :  fitness  for  purpose. 

Plaintiff  was  the  patentee  and  ma- 
nufacturer of  a  patent  machine  for 
printing  in  two  colours.  Defendant  saw 
the  machine  on  plaintiff's  premises, 
and  ordered  one,  plaintiff  undertaking, 
by  a  written  memorandum,  to  make 
him  "  a  two  colour  printing  machine 
on  my  patent  principle."  In  an  action 
for  the  price,  defendant  excused  him- 
self from  liability  on  the  ground  that 
the  machine  had  been  found  useless 
fbrprinting in  two  colours. 

The  Judee,  in  summing  up,  told  the 
jury  that,  if  the  machine  described  was 
a  known,  ascertained  article,  ordered 
by  the  defendant,  he  was  liable,  whe- 
ther it  answered  his  purpose  or  not ; 
but  that,  if  it  was  not  a  known,  as^ 
certained  article,  and  defendant  had 
merely  ordered,  and  plaintiff  agreed  to 
supply,  a  machine  for  printmg  two 
colours,  defendant  was  not  liable  un- 
less the  instrument  was  reasonably  fit 
for  the  purpose. 

Held,  a  proper  direction;  and  the 
jury  having  found  for  the  plaintiff 
under  it,  this  Court  refused  to  disturb 
the  verdict.    OUivant  ▼.  Bayley,  288. 
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VENIRE. 


II.  Order  how  construed,  S88.   Auie,  L 

III.  Question  for  the  jury,  288.    Ant^^L 

IV.  Of  partnership  eflects  under  execu- 
tion against  one  of  several  partners, 
408.     Partner,  IV. 

V.  Necessaries,  e06.    Infaid^  II.  1. 


VENIRE. 

After  removal  by  certiorari,  44.    IntUct- 
meni,  IL  5. 


VENUE. 


Indictment,  II. 


VERDICT. 

I.  What  defects  it  cures. 

In  criminal  cases,  16, 37.     Indictment, 
IL4,  5. 

II.  Statement  of  defective  title,  bad  after, 
584.     Prescription,  V. 

VIEW. 

I.  Offisnces  punishable  on. 

Necessity  of  summons,  614.     Qfice, 
VII. 

II.  By  coroner:  place,  944.    Coroner. 

VOTING  PAPER. 
Page  896.    Statute,  XLIV.  1. 

WAGES. 
Covenant  to  pay  absolutely,  671,  685. 
Master  and  Servant,  1.  2,  5. 


WALES. 

Attorney  on  shilling  roll,  564 «    Attorney^ 
1.2. 


WARRANT- 
I.  Must  shew  jurisdiction. 

1.  Commitment  by  Court  of  Review, 
99.     Bankrupt,  IX. 

2.  Must  shew  proceeding  according  to 
law,  935.     Coadc/um,  I.  1. 


WITNESS^  II. 

IL  When  it  most  chew  bow  the  p«ty 
oiay  clear  himself. 

Commitment  by  Coort  of  Review,  99. 
Bankmpt^iyL 

IIL  Return  of' subrthoted  vnuraDt,  926. 
Habeas  corpus,  L 

IV.  Liability  for  acting  under  bad  war- 
rant. 

Liability  of  attorney,  99.      Bmnkrtft^ 

La., 

WARRANT  OF  ATTORNEY. 
I.  Attestation. 

A  warrant  of  attorney  to  confias 
judgment  was  attested  by  an  attoniev 
as  follows :  "  Signed  "  <■  by  the  abote 
named  G.  C.  P.,  in  the  praeoce  of  u, 
of  whom  the  said  J.H»8*im  the  at- 
torney expressly  named  by  him,  and 
acting  at  his  request,  and  by  whom  tfar 
above  written  warrant  of  attorney  ws 
read  over,  and  the  nature  suid  efict 
thereof  explained  to  the  said  G.  C,  P, 
before  the  execution  thereof  by  lum.* 
Signed,  **  J,  H.  5.,  attorney,  Leeds, 

j.nr 

Held,  an  insuffictent  attestation 
under  stat.  1  &  S  Viet.  c.  1  ID.  s.  9.  fbr 
want  of  a  statement  that  J.  H.  5.  sub- 
scribed as  attorney  for  G.  C.  P.  Ever' 
ard  v.  Poppleton,  181. 

II.  To  secure  annuity. 

Effect  of  setting  aside,  as  affecting  the 
consideration,  438.     .^#itiiaitly,  11 .  l . 

WATCH  COxMMlTTEE. 
Page  477.     Statute,  XLI.  4. 

WILL. 

I.  Construction  of  devise.     Devise. 

II.  Tenant  at  will,  767.     Limitation^  II. 


WITNESS. 

I.  Who  may  be  compelled  to  give  evi- 
dence. 

Not  a  party  to  the  record  :  not  rate- 
able inhabitants  of  indicted  township 
187.     Evidence,  IX.  1, 

II.  Re-examination. 


WORD& 

As  to  opinion,  where  necesiary  to  ex- 
plain the  anfwen  given  on  cross- 
examination,  731.    lAbel^  1.  3. 

III.  On  criminal  charge. 

Copies  of  depofltions,  655.  DeponHom, 

IV.  On  proceeding  to  summary  convic- 
tion. 

Must  be  shewn  to  have  been  ex- 
amined in  presence  of  defendant,  953. 
ContncHon,  1. 1. 

V.  Indictment  for  attempt  to  prevent 
witness  from  appearing  at  trial,  44. 
Indidmeni,  II.  5. 


WORDS. 

I.  Criminal  information  for,  955. 
wUnalin/brmaHotL 


CW- 
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II.  See  also  2>^<ifiMrfioii.  LSbei.  Slander. 

WRIT  OF  ERROR. 
Error, 

WRIT  OF  INQUIRY. 
Trial  under,  355.    Cotis,  VIIL 

WRIT  OF  SUMMONS. 
Service,  571.    Proceu. 

WRITING. 

I.  Explanation  by  custom  of  trade,  505. 
Poor,  XX.  4. 

II.  Oral   explanation    of,  653.     Poor, 
XII  8. 
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